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ПРИНЦИПЫ РАВЕНСТВА СТОРОН И ПРАВА НА ЗАЩИТУ КАК 
ГАРАНТИИ НРАВСТВЕННЫХ ОСНОВ УГОЛОВНОГО ПРОЦЕССА: 

ДЕКЛАРАЦИЯ ИЛИ РЕАЛЬНОСТЬ?
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The ar  cle deals with the problem of limita  on in the Russian criminal trial the principles of 
equality of arms and the right to defense by the example of the approach of law enforcers 
to par  cipa  on of advocate in the proof. The author proposes standards to eliminate this 
nega  ve trend.
K e y  w o r d s: equality of arms, the right to defense, par  cipa  on of advocate in the proof, 
«accusatorial bias».
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ЖИЗНЕННОЕ КРЕДО ПРОФЕССОРА 

ЛЬВА ДМИТРИЕВИЧА КОКОРЕВА
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A  er analyzing major milestones crea  ve work of the famous scien  st-processualist rofessor 
Lev Dmitrievich Kokoreva the author comes to the conclusion about his sel  ess service to the 
protec  on of the rights, freedoms and legi  mate interests of par  cipants in criminal proceedings 
by establishing for each inves  gated and considered by the court a criminal case of objec  ve 
truth, that Professor L. D. Kokorev could substan  ate the inadmissibility of the adop  on by the 
legislator the so-called «simpli  ed criminal procedure produc  ons» that allows you to decide 
criminal convic  ons without research in the trial evidence and their combina  on on the mere 
statement of the defendant for his guilty plea in alleged o  ence and would have been a bi  er 
opponent of the introduc  on of inquiry in an abbreviated form, for any grounds of procedural 
economy cannot be limited to cons  tu  onal rights and freedoms of Russian ci  zens.
K e y  w o r d s: scien  st-processualist L. D. Kokorev, objec  ve truth, humanity, the enemy of 
simplicity, the criminal proceedings.
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А. А. Козявин

УГОЛОВНОЕ СУДОПРОИЗВОДСТВО СОВРЕМЕННОЙ РОССИИ 
КАК ОБЪЕКТ ЦЕННОСТНО-НРАВСТВЕННОГО ОБОСНОВАНИЯ 
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 .
             :  ,  , , 

  .

The ar  cle is devoted to the assessment of the development of the main parameters of the 
criminal proceedings in modern Russia in the context of the opportuni  es and the need for 
jus   ca  on of the criminal jus  ce systems by moral values system based on the main provisions 
of the Russian criminal procedural legisla  on.
K e y  w o r d s: criminal procedure, moral values, jus  ce, principles of criminal proceedings.
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К. К. Маткаримов 

НЕКОТОРЫЕ КОНЦЕПТУАЛЬНЫЕ ВОПРОСЫ ГУМАНИЗАЦИИ 
УГОЛОВНОГО СУДОПРОИЗВОДСТВА 

РЕСПУБЛИКИ УЗБЕКИСТАН
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 . 

In this ar  cle studied place of humanisa  on of criminal legal proceedings in ensuring rights 
and freedom of humans in criminal trial and the humanitarian assets, applied in the criminal-
procedural legisla  on, and analyzed objec  ve and subjec  ve laws of humanisa  on.
K e y  w o r d s: humanity, humaniza  on, humaniza  on of criminal procedure, human rights 
and freedom, humanitarian assets in criminal procedure, processes of  humaniza  on of crimi-
nal procedure.
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Л. А. Моргачёва

НОРМЫ НРАВСТВЕННОСТИ КАК ОСНОВА И ГАРАНТИЯ 
ПАРИТЕТА СТОРОН В УГОЛОВНОМ ПРОЦЕССЕ РОССИИ

         
   .   , -

, ,     .
             : , , , , , 

.

The ar  cle is devoted to moral basis of equality between the prosecu  on and the defense in 
criminal proceedings in Russia. The rela  onship of fairness, humanity, duty, conscience and 
equality of the par  es is discussed.
K e y  w o r d s: equality, fairness, humanity, honour, dignity, conscience.
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И. А. Насонова

О РОЛИ НРАВСТВЕННЫХ НАЧАЛ В ДЕЯТЕЛЬНОСТИ 
УЧАСТНИКОВ УГОЛОВНОГО СУДОПРОИЗВОДСТВА
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The analysis of the current criminal procedure legisla  on, law enforcement, scien   c literature 
allowed the author to draw a conclusion about the nature of moral principles and their 
prac  ces and safeguards implementa  on in the course of ac  vity of par  cipants of criminal 
proceedings.
K e y  w o r d s: moral principles, the ac  vi  es of par  cipants in criminal proceedings, guarantees, 
legal, ethics, educa  on.
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О СПРАВЕДЛИВОСТИ В УГОЛОВНОМ СУДОПРОИЗВОДСТВЕ
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The ar  cle analyzes the problem of fairness in the criminal process, is considered external and 
internal content of jus  ce, its rela  onship with a conscience.
K e y  w o r d s: jus  ce, criminal proceedings, conscience, retribu  on.
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ГАРАНТИИ НРАВСТВЕННОСТИ 
(О НРАВСТВЕННОМ ЗНАЧЕНИИ ТРУДОВ Л. Д. КОКОРЕВА)
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The ar  cle proves the importance of the professor L. D. Kokorev’s scien   c works for develop-
ment of moral guarantees criminal and procedural ac  on. The legal guarantees without them 
are not e  ec  ve. It is concluded that the content of L. D. Kokorev’s works, as his life in science 
(directly and indirectly), is an important guarantee of morality domes  c criminal procedure. 
The ar  cle presents some memories of professor L. D. Kokorev. The memories illustrate his high 
moral quali  es as a professional educator and scholar.
K e y  w o r d s: moral principles of criminal procedure, professor Lev Dmitrievich Kokorev, crimi-
nal procedural guarantees, conscience.
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ОТ СУДЕБНОЙ ЭТИКИ К ЭТИКЕ УГОЛОВНОГО ПРОЦЕССА: 
НАСЛЕДИЕ Л. Д. КОКОРЕВА
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The ar  cle is devoted to Professor LD Kokoreva made a signi  cant contribu  on to the develop-
ment of the domes  c legal ethics, namely a new trend in modern criminal procedure theory – 
the moral principles of criminal jus  ce.
K e y  w o r d s: judicial ethics, moral principles, the criminal proceedings. 
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ПРИНЦИП ПУБЛИЧНОСТИ 
В УГОЛОВНОМ СУДОПРОИЗВОДСТВЕ И РЕАБИЛИТАЦИЯ
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It underscores the rela  onship of the rehabilita  on Ins  tute with the principle of jus  ce 
as publicity. The de  ni  on of publicity with the posi  ons of di  erent authors. Refers to the 
protec  on of the interests of the state and society, emphasizes the importance and necessity 
of the rehabilita  on Ins  tute.
K e y  w o r d s: rehabilita  on, the principle of the criminal process, the principle of publicity, 
public and private interests, rehabilita  on as a purpose of the criminal process.
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ОБМАН В УГОЛОВНОМ СУДОПРОИЗВОДСТВЕ: 
СУЩНОСТЬ, ДОПУСТИМОСТЬ, ФОРМЫ
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The ar  cle deals with the problem of the admissibility of decep  on as a tac  c in criminal 
proceedings. Proposed criteria for the inadmissibility of fraud in criminal procedure.
K e y  w o r d s: decep  on, morality, ethics, a  ordability, polygraph evidence.
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О НРАВСТВЕННЫХ ОСНОВАХ 
ПОЛУЧЕНИЯ СВИДЕТЕЛЬСКИХ ПОКАЗАНИЙ
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The features of obtaining objec  ve evidence from witnesses. Notes the inherent tes  mony 
tendency to distort informa  on. Discusses ways to overcome the factors contribu  ng to bias 
tes  mony. The necessity to be guided by moral categories in developing methods for the study 
of personality of the witness, in order to obtain accurate readings.
K e y  w o r d s: ques  oning the authen  city, personality, morality, evidence, inves  ga  on, 
witness.
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ЗАКОН СОВЕСТИ
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In ar  cle ques  ons of an assessment of proofs on internal belief of the judge are considered. 
Various approaches to understanding of internal belief of the judge, process of its forma  on 
and expression in the decision on criminal case are studied. The special a  en  on is paid to 
communica  on of internal belief and conscience, moral nature of criminal procedure ac  vity 
of the judge.
K e y  w o r d s: moral bases of criminal trial, internal belief of the judge, conscience.
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Ю. В. Астафьев

НРАВСТВЕННЫЕ КАТЕГОРИИ 
В ОПЕРАТИВНО-РОЗЫСКНОЙ ДЕЯТЕЛЬНОСТИ
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This ar  cle is dedicated to the topic issues of moral rela  ons in inves  ga  ve work. The paper 
presents the reciprocity of moral and legal principles in inves  ga  ve work. The author es  mates 
ethical categories «dignity» and «con  dence».
K e y  w o r d s: inves  ga  ve work, criminal procedure, dignity, con  dence, morality.
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ПРОЦЕССУАЛЬНЫЙ И НРАВСТВЕННЫЙ АСПЕКТ 
ОБЕСПЕЧЕНИЯ ПРАВ И ЗАКОННЫХ ИНТЕРЕСОВ 

УЧАСТНИКОВ СТАДИИ ВОЗБУЖДЕНИЯ УГОЛОВНОГО ДЕЛА

         
    .   -

     ,   
-  .     -

 . 
             :   , , , 

, , , .

The ar  cle is dedicated to the actual topics of insurance the rights and legal interests of 
individuals on ini  a  on of criminal case. The authors consider the problems of de  ning of 
legal status of criminal proceedings par  cipants and strengthening the system of criminal 
procedural guarantees. In conclusion some legisla  ve novels are proposed.
K e y  w o r d s: ini  a  on of criminal case, inves  gator, suspected, aggrieved person, witness, 
prosecutor.
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ЭТИЧЕСКИЕ И ЮРИДИЧЕСКИЕ НАЧАЛА 
РАССЛЕДОВАНИЯ ПРЕСТУПЛЕНИЙ
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             :    , , - -
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In this ar  cle, the author considers problems of correla  on of ethical and legal sources of 
criminal procedure. Understanding of ethical basis of inves  gator o   cer’ ac  vity and ac  vity of 
interroga  ng o   cer, its historical aspect are examined. The author analyses possible direc  ons 
of further studying of moral rules of these persons ac  vity. 
K e y  w o r d s: ethical basis of criminal procedure, law, tac  cal and criminalis  cal methods, 
criteria of tac  cal and criminalis  cal method. 
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НРАВСТВЕННЫЕ НАЧАЛА ДЕЯТЕЛЬНОСТИ СЛЕДОВАТЕЛЯ 
В УСТАНОВЛЕНИИ МОРАЛЬНОГО ВРЕДА, 

ПРИЧИНЕННОГО ПРЕСТУПЛЕНИЕМ
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This ar  cle focuses on issues related to the iden   ca  on, establishment and study inves  ga-
tor ideal traces that are formed as a result of the criminal event, re  ected in the psyche of the 
vic  m in the form of non-pecuniary damage. 
K e y  w o r d s: crime, moral damage, ensuring the rights of the vic  m, the inves  gator, ideal 
traces.
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УГОЛОВНО-ПРОЦЕССУАЛЬНОЙ ДЕЯТЕЛЬНОСТИ 
НА СТАДИИ ВОЗБУЖДЕНИЯ УГОЛОВНОГО ДЕЛА
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The ar  cle is focused on the moral grounds of criminal procedures at the stage of opening a 
criminal case. It also covers issues concerning rules of conduct for ethical behaviour of o   cials 
who make decisions about opening or rejec  ng a criminal case.
K e y  w o r d s: pening of a criminal case, grounds for the opening of a criminal case, reasons 
for the opening of a criminal case, professional duty, public interests, moral.
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ПРОБЛЕМЫ РЕАЛИЗАЦИИ ТАКТИЧЕСКИХ ПРИЕМОВ 
СТОРОНАМИ ПРИ ПРОИЗВОДСТВЕ ОПОЗНАНИЯ: 

СЛЕДСТВЕННЫЕ ОШИБКИ И ИНЫЕ ПРОБЕЛЫ 
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This ar  cle deals with discussion ques  ons on the use of tac  cs terms of the principle of com-
pe   on in the pre-trial stages of the criminal sudoproizvodstva. The study substan  ates the 
thesis that modern forensic tac  cs can not remain the tradi  onal tac  cs, as it is necessary in 
the condi  ons of compe   on to determine the conceptual unity and di  eren  a  on tac  cs. The 
ar  cle shows the features of the applica  on of tac  cs in the produc  on of such inves  ga  ve 
ac  on as the iden   ca  on of living individuals. The authors propose a model forensic contro-
versial tac  cs used and the defense and the prosecu  on in the produc  on of iden   ca  on.
K e y  w o r d s: inves  gator, the par  es, the defendant, witness, lawyer, sta  s  cian, tac  cs, 
iden   ca  on, resistance, compe   veness, inves  ga  ons, tac  cal decisions.
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НРАВСТВЕННЫЕ НАЧАЛА ДЕЯТЕЛЬНОСТИ СЛЕДОВАТЕЛЯ

 ,        
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The ar  cle advocates the view that the work of the inves  gator is linked to high moral principles, 
which exclude accusatorial, because the ac  ons and decisions of the inves  gator determines 
the fate of the criminal case. The inves  gator must be a principled process is independent, 
and have a high level of intelligence, its moral quality should not allow him to make an illegal, 
unfair decisions.
K e y  w o r d s: morality, inves  gator, judgment, belief, procedural autonomy, personal or 
departmental interest, the par  cipants in the process.
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НРАВСТВЕННЫЕ ОСНОВЫ ДОСУДЕБНОЙ 
УГОЛОВНО-ПРОЦЕССУАЛЬНОЙ ДЕЯТЕЛЬНОСТИ 

В РЕСПУБЛИКЕ УЗБЕКИСТАН

        
  ,      

     .
             :  ,    ,  
  ,   .

This ar  cle describes the moral aspects of the pretrial stage of the criminal procedure, analized 
illegal and unacceptable methods of inves  gate and process of ac  vity.
K e y  w o r d s: moral principles, respect for the dignity, human rights and freedoms, illegal 
methods of inves  ga  on. 
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Ю. В. Францифоров

ОБЕСПЕЧЕНИЕ ПРАВ И ЗАКОННЫХ ИНТЕРЕСОВ 
УЧАСТНИКОВ ПРОЦЕССА ПРИ ПРОИЗВОДСТВЕ ДОЗНАНИЯ 

В СОКРАЩЕННОЙ ФОРМЕ

     32.1  ,   -
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     ,   
 .
             :    ,  ,  -

,     .

The ar  cle analyzes the provisions of Chapter 32.1 of the code of criminal procedure, reveals 
the shortcomings of produc  on inquiry in an abbreviated form, which does not allow to ensure 
the rights and legi  mate interests of such par  cipants in criminal proceedings as a vic  m and 
the suspect.
K e y  w o r d s: inquiry, in an abbreviated form, the terms of the inquiry, the error of the 
legislator, ensuring the rights of the suspect and the vic  m.

 4  2013 .     23-     -
  ,     , 

       
 , , ,       -

    .
     32.1  ,   -

 ,   ,    ,  -
 ,       -

     . ,    
. . ,     «    », 

        , 
      . . 1. 
 . .      ,   

        , 
        ,  

        2. 
 . .   ,    , -

,           32.1,   
     ,    

3. . .   . .      -
      , ,   -

1 .:  . .   :    -
  // . 2013.  10. . 24.

2 .:  . .     :     -
 // . . 2013.  12. . 8.

3 .:  . .           
      //  . 2013.  7. 
. 31.

©  . ., 2015



147СУДЕБНАЯ ВЛАСТЬ И УГОЛОВНЫЙ ПРОЦЕСС·2015·№ 4

Ю. В. Францифоров

,            
  ,     

    4.
     . .    ,  -

         , -
    ,    ,  

        
         -

 ,     ,     
          

            
,    ,  ,    ,  

  ,        -
 :  ...,  ...,  ...,  ...; 

  ,       
   ,      -

    .       -
   ,  ,  ,    

5.
   ,    

32.1 ,   . 1 . 226.4 ,     -
        -
      ,  ,  -

 ,      ,   
   ,     -

 ,       ,   
     ( . 2 . 2 . 226.1  ),  -

 ,    .  
      ,  -

  , –    , -
    ,      

 ,       
    ,   . 2 . 14 

, ,        -
.  ,     

 , ,       
  ,     -

          -
   ,     

( . 6 . 226.9 ).    . . ,    
    ,  

      ,  -
   ,   ,  

,  ,     -

4 .:  . .,  . .      
   //  . 2014.  8. . 18.

5 .:  . .          -
 ? // . . 2014.  5. . 36.



148   СУДЕБНАЯ ВЛАСТЬ И УГОЛОВНЫЙ ПРОЦЕСС·2015·№ 4

Нравственные начала предварительного расследования

 6.     -
   ,     

  ,      
,         

   ,      -
  ( . 3 . 1 . 226.8  . 4 . 226.9  ).

,       
       5  2013 .  23- ,  

   . 1 . 226.9 ,   ,   -
 ,       ,  

   ,  . 316 ,  . 4  
        -

         , 
      .   -

     ,  ,    -
 (     ),  ,  

  ,     .  -
,       (  -

   )     40  ,  
 . 2 . 2 . 226.1      . 4 . 316  ,  
  . 14 , ,     -

    ,    , 
  ,       . 

   . . , . .   . . , «... -
 -        

,    »7,   -
    -  .

     ,       
  ,   . 2 . 226.1  (   

 . 4 . 316 )     ,   
        

  ,        -
 . 

      -
    ,     -

    ,      -
  ,  ,  ,    

 ( . 1 . 3 . 226.5  ).     
     ,    

  ,      -
     ,    

         -
,    ,       

   ( . 1–2 . 17  ). 

6 .:  . .       . ., 
2005. . 2. . 105.

7  . .,  . .,  . .      -
. , 1980. . 36.



149СУДЕБНАЯ ВЛАСТЬ И УГОЛОВНЫЙ ПРОЦЕСС·2015·№ 4

Ю. В. Францифоров

        , -
     ,      -

,     ,   -
  ,       

   ,      -
,       ,   -

  ,      
       , 

    .     
   ,    .

       -
      ,  30  15 .   -

         
    . ,   -

  ,        -
 .  ,     , 

     24     -
      .   24  

    ,     
    .  ,   

     .   -
         

    ,     
          
  .        -

 ,      
.    ,  

          
      ,   

    20  ( . 9 . 226.7 ).    -
         

.        
  ,      

 .
   , , ,  

    ,   ,   
    30 ,   -

      .
        20    -

      , -
     ,  -

,         
.

    . . ,    -
         -

 ,        -
        8.

8 .:  . .,  . . . . . 19.



150   СУДЕБНАЯ ВЛАСТЬ И УГОЛОВНЫЙ ПРОЦЕСС·2015·№ 4

Нравственные начала предварительного расследования

        
,   ,  ,   ,  

    ,   .
          -

    ,    -
        

    24    ,  
  ,    ,   , 

       ,    
      ( . 5 . 226.4  ). 

         
 ,  ,      -

,       -
 ,      . 

,       , -
    ,  , , ,  -

    .      
      ,     

       ,  -
   .

   ,   ,  
         -

    ,    
  ,      -
 .

 ,     -
,       ,  -
         
,     ,      

       ,  
  ,      -

 ,  . 6  .

  ,
  , ,     

   
E-mail: franciforov@mail.ru 



151СУДЕБНАЯ ВЛАСТЬ И УГОЛОВНЫЙ ПРОЦЕСС·2015·№ 4

    
  

    
  

А. Ю. Астафьев 

ЭТИКО-ПРАВОВЫЕ АСПЕКТЫ ВЗАИМОДЕЙСТВИЯ 
ПРЕДСЕДАТЕЛЬСТВУЮЩЕГО СУДЬИ 

С УЧАСТНИКАМИ УГОЛОВНОГО ПРОЦЕССА

        -
   .      

 .  ,    -
        .

             :  , ,  
. 

The present ar  cle is devoted to the problem of interac  on of a judge and other par  cipants 
of criminal trial. The author considers procedural and ethical aspects of judge’s self-control 
and proposes some changes in legisla  on aimed at improving the e   ciency of par  cipa  on of 
defense and prosecu  on in criminal proceeding.
K e y  w o r d s: presiding judge, recusa  on, abuse of rights.
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Т. Ю. Вилкова, С. Б. Россинский

НРАВСТВЕННОСТЬ КАК ФАКТОР, 
ВЛИЯЮЩИЙ НА ПОРЯДОК ПРОИЗВОДСТВА 

ОСВИДЕТЕЛЬСТВОВАНИЯ В СУДЕБНОМ ЗАСЕДАНИИ

       
         -

,    ,   , -
            

. 
             :   , -

,  .,  ,     
.

In the present ar  cle examines some theore  cal and prac  cal aspects of the implementa  on of 
the cons  tu  onal right to honour and dignity in the inspec  on conducted in the hearing, taking 
into account the posi  on of the revolu  ons made on this occasion by the Russian Cons  tu  onal 
Court and the European Court of human rights.
K e y  w o r d s: the morality of the criminal proceedings, examina  on, the court ac  on, the 
judicial inves  ga  on, respect for honor and dignity.
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М. В. Пальчикова

НЕДОБРОСОВЕСТНОСТЬ РАССМОТРЕНИЯ ХОДАТАЙСТВ
 УЧАСТНИКОВ СУДЕБНОГО РАЗБИРАТЕЛЬСТВА 

КАК ОСНОВНАЯ ПРОБЛЕМА
СОВРЕМЕННОГО УГОЛОВНОГО ПРОЦЕССА
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.

The ar  cle is devoted to actual problems of dealing with applica  ons of trial par  cipants in 
terms of the validity of their sa  sfac  on. The ar  cle shows that on the mo  va  on and the 
validity of decisions made on the considera  on of applica  ons depends on the validity of the 
trial.
K e y  w o r d s: pe   on, mo  va  on, legi  macy trial.
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НРАВСТВЕННЫЕ АСПЕКТЫ УГОЛОВНО-ПРОЦЕССУАЛЬНОЙ 
ДЕЯТЕЛЬНОСТИ СУДЬИ И ИХ ЗНАЧЕНИЕ 

ДЛЯ УКРЕПЛЕНИЯ ДОВЕРИЯ К ПРАВОСУДИЮ

   -   -
           . -

           
    .

             :    , ,  
,  .

In the ar  cle the moral aspects of criminal procedure ac  vity of the judge and its meaning 
for the consolida  on of the con  dence in jus  ce are analyzed. The problem of the truth in 
the criminal procedure is discussed in the light of ensuring of the con  dence in jus  ce and the 
authority of the judicial power.
K e y   w o r d s: moral basis of criminal procedure, judge, judicial ethics, judicial authority.
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ИДЕИ Л. Д. КОКОРЕВА О НРАВСТВЕННЫХ НАЧАЛАХ 
УГОЛОВНО-ПРОЦЕССУАЛЬНОЙ ДЕЯТЕЛЬНОСТИ ПРОКУРОРА 

И НЕ ТОЛЬКО
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The ar  cle is devoted to the role of Lev Dmitrievich Kokorev in forma  on of moral characteris-
 cs of prosecutor in a criminal process in Russian Federa  on. The author proves that his works 

dedicated to the judicial ethics and ethics in a criminal process have been started the forma  on 
of subject ma  er which is called «Professional ethics of a lawyer». It is analyzed an opinion 
of L. Kokorev about moral characteris  cs of prosecutor’s ac  vity in a criminal process, ethical 
interac  on between prosecutor and inves  gator, court, person who supports a state charge.
K e y   w o r d s: ethics, morality, professional duty, jus  ce, conscience, a prosecutor, prosecu-
tor’s func  ons, prosecutor’s supervision, criminal prosecu  on, to support a state charge, a 
refusing of prosecu  on, a refusing of support prosecu  on.
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The ar  cle discusses the types and instances of extralegal ac  ons of regulators of social 
rela  ons in the ac  vi  es of the public prosecutor.
K e y  w o r d s: morality, the prosecutor, conscience, ethics.
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Е. О. Алферовская

НРАВСТВЕННЫЕ ОСНОВЫ ПРОФЕССИОНАЛЬНОЙ ЗАЩИТЫ 
В ДЕЛАХ О КОРРУПЦИОННЫХ ПРЕСТУПЛЕНИЯХ
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The ar  cle is devoted to the moral component of the criminal process. Special a  en  on is paid 
to ethical principles lawyer’s ac  vity, as a member of the criminal process as a professional 
defense-lawyer. The author analyzes typical con  ict situa  ons arising in the implementa  on of 
protec  on on corrup  on cases.
K e y  w o r d s: morality, con  ict, lawyer’s ethics, professional defense, corrup  on crimes, tac  -
cal and ethical issues.
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СИСТЕМА ПРИНЦИПОВ ТАКТИКИ ПРОФЕССИОНАЛЬНОЙ 
ЗАЩИТЫ ОТ УГОЛОВНОГО ПРЕСЛЕДОВАНИЯ КАК ЭЛЕМЕНТ 

НРАВСТВЕННОЙ ОСНОВЫ УГОЛОВНОГО СУДОПРОИЗВОДСТВА 
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The ac  vi  es of lawyer-defense  in criminal proceedings is implemented on the basis of a 
system of principles that is the Founda  on of the moral criminal process component from the 
posi  on of the criminal proceedings purposes.
K e y  w o r d s: defense-lawyer, defense principles, defense tac  cs, jus  ce, tac  cal risk.

      ,  -
,   ,     ,     -

    ,    –   , 
        

  .
  ,    ,  -

   ,     -
   ,    ,   -

.   ,   ,     
       -

: 
1.          -

 ,     ( -
 )      ;  -

         .  
  ,     -   -

,     . 
2.         

.       
.   ,      -

      . 
        -

        . -
           -

,    ,      
.        ?   

,        ,   ? 
         -
. «   ...     », 

©  . ., 2015



190   СУДЕБНАЯ ВЛАСТЬ И УГОЛОВНЫЙ ПРОЦЕСС·2015·№ 4

Нравственные начала процессуальной деятельности адвоката

–  . . ,    « , ,    -
   ,    ,  

»1.    . . : «  ,    -
  -      

»2.      ,  
            , 

     /   . 
«         -

 ?»3 –    . . . «  
   , – « »  . . , –    -

 »4. ,   ,   «  »  -
          

. - ,    ,    
         ; - ,  

         -
  ; - ,    : 

 –    ,   – -
        . ,  

  ,   ,       
     :   ,   

,    .   –  .
        -

/         
   . «...         , -

 ,     .     
     »5.  
 ,   ,     ,   
          -

 ,        -
          -

      .
. .        -

       -
     : «    -
    .    , 

      ,     
      -
    »6.     

 ,          

1        /  . . . -
. , 1984. . 21–23.

2  . .    //     -
    . , 1983. . 146.

3  . .  . ., 1970. . 4.
4        /  . . . -
. . 23.
5  . .     . , 

1979. . 24–25.
6  . .     . , 1983. . 152.



191СУДЕБНАЯ ВЛАСТЬ И УГОЛОВНЫЙ ПРОЦЕСС·2015·№ 4

М. О. Баев

,  «    ».  ,  
        

    «  
».        -

      ,    -
  ( )  .  ,   

         
   :       

     , ,  -
  («    »)  

    .
  ,        -

    (  , . . )   -
  (         . . -

7)         ,    
,  ,   ,  -

  ,    ,  «     
  ,     ,    , 
            

»8.
,      –      – -

  ,       (  -
 )  . «       

     »9,    
     .  ,   -

        -
   ,    ,  ,  

    «      
  »,   ,      

       . 
 ,       , 

   ,    :
–     ,    -

  ( ,  ,    
 ,    );

–     ,    -
:        ,   

    ,     , 
         .

 ,        -
  ,    . 

3.        -
 ,   ( )    , 

   ,      
 .    ,     

7 .:        /  . . . -
.

8  . . . . . 4–5.
9  . .   . ., 2001. . 672.



192   СУДЕБНАЯ ВЛАСТЬ И УГОЛОВНЫЙ ПРОЦЕСС·2015·№ 4

Нравственные начала процессуальной деятельности адвоката

       
        

        
 . 
       

       -
      . 25, . 3 . 1 . 27, . 28 
       ,   , 

,   .      
        

  ,   ,   . 
  ( )   , -

   ,   . 6  .
          , -

   ( . 21).
         

  ,    :  -
     , ,   

  ,   ,   
 .        

  –       -
       , -

 .
4.         

     , -
        

        -
  ,    , -

  .     
   ,       

 ,         
 ,       . 

,        (     –  
  )      -

,        
   ,       -
 ,      .

      -
   . ,   

  (       
 -   , ,   

  ,    
    ,    

   )      -
  ,    -

     ,    -
    ,    :  
 ,      .



193СУДЕБНАЯ ВЛАСТЬ И УГОЛОВНЫЙ ПРОЦЕСС·2015·№ 4

М. О. Баев

       
    ,     -

         
      ,     

 .      
  ;      ,  

,  .      , 
 «     ,  -

          
    ,  »10.

         
     :

1)  ;
2)  ;
3)   ,     -

   ( , , ,   -
  .)11.

 ,     , -
,   ,  :

– «  » –      -
  .       

        -
        ,  

    .
–      . -

    ,       -
,       ,  

         ,  
     .

       
  ,      -

       ,      
 -    . .      -

  ,         -
    ,  ,    

,    , ,   , ,  
 ,       .   -

       -
 .
4.      

     ,     
 :      -

         

10  . .  . ., 2001. . 661.    
  ,    ,   ,    

    .
11    .:  . .     -

    . ., 2014. . 45.



194   СУДЕБНАЯ ВЛАСТЬ И УГОЛОВНЫЙ ПРОЦЕСС·2015·№ 4

Нравственные начала процессуальной деятельности адвоката

     ( )  
   .

  ,       -
  .    12 -

         
      (   

,      )13.    -
,        

 14,  ,       
    ,   , 

  : «    ,   
        ,  

        -
. ,   ( ,  )  -

        »15.   -
   (     )   

            
    ( , , ).

         -
       (      

)        
 «   »16. 

       -
        :

1)        
  ;

2)  (   )   ( )  -
           

       ;
3)        -

         
      .

,      ,  -
   .

5.       -
    : ,  

 ,      
,         -

 .
        . . , , -

       , 
: «       ,   

12 .:  . . . . . 49–53.
13 .:        / . .  [  .]. ., 

2001. . 47.
14 .  :  .      

. ., 2002. . 123–127.
15        / . .  [  .]. . 11.
16     . ,    10253618.



195СУДЕБНАЯ ВЛАСТЬ И УГОЛОВНЫЙ ПРОЦЕСС·2015·№ 4

М. О. Баев

   ,     ,   . -
          
     »17. ,  -
    (      -

 ) -  ,  ,     ,   
  ,  ,  ,    

,  ,  18.
       

    ,   ,  
   , ,  , 

     (  -
 )   ,  ,   -

,    ,     -
   . 
      , -

 ,       
-   ,     , 

      -
 ,   ,   « -

»        . 
,        -

    . 50    . 75  .
6.        -

   . : «   –   -
»19. 

      ,  -
  ,    ( , , 

,   .),    -
 ,        

 ,  ,      
 ,        (  , 

    )    .
      ,     .  

    XIX .   : «    
   ,     ?     
,        ,  

 ,   ,   .    
          

 »20.
     ,  

 . 120  ,   « ,    
       ,  

    ».     -
         

17  . .      . ., 1978. . 60–61.
18 .:   .   //  . ., 1993. . 34.
19  .  .  . ., 1913. . 38. 
20 . :   . ., 1891.



196   СУДЕБНАЯ ВЛАСТЬ И УГОЛОВНЫЙ ПРОЦЕСС·2015·№ 4

Нравственные начала процессуальной деятельности адвоката

(          
),      . 

 «  »,  . , «   , 
,      ,    

»21.
7.         -

  .       
 ,        ,  -

         : 
         -

  ,     -
  .   ,     

,          -
,        . 

         -
       -

    ,      -
         

    .
8.       – -

 , .     -
       :  

        -
    .      

     .      ,  
  ,      -

     ,   ,    -
  ( , ) (  ,  ),   , 

         . 
     ,   -

     ,    ,  
 ,  ,    .
       ,   

    ,  
    .    

           , 
        -

 (     )   .
          -
     .    

  ,       -
  :

)  ,         -
     ,   ,  -

;
) ,       ,  
          ;

21  . . . . 38.



197СУДЕБНАЯ ВЛАСТЬ И УГОЛОВНЫЙ ПРОЦЕСС·2015·№ 4

М. О. Баев

)         -
       ( -

, ,         );
)      -

 ;
)        -

      ;
)  ,   .

9.    ,  -
   (  ,     

  ( . 8   «     
   »)). 
        

   ,   
 ,      . 

     , -
  ,   ,       

        
(     ),     -

,         
,           

       .  -
          

(    )     -
       -

     .
10.       

  .  -   ,   
         -

        .  ,  
  ,     

   ,   -  -
,      :    –  

 (     ).
          

  . ,    
         

    ,     
    ,   , 

,   –  ,   -
.

  ,
  , ,    

  
E-mail: baev_co@mail.ru

.: 8 (473) 220-85-14



198   СУДЕБНАЯ ВЛАСТЬ И УГОЛОВНЫЙ ПРОЦЕСС·2015·№ 4

Г. И. Сибирцев

ЭТИКА АДВОКАТСКОЙ ДЕЯТЕЛЬНОСТИ 
В УГОЛОВНОМ ПРОЦЕССЕ
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             :   ,  , 
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 .

The ar  cle is the study of actual issues of advocate’s ethic in criminal procedure. The author 
gives the analysis of guarantees which provide and protect the advocate’s rights.
K e y  w o r d s: quali  ed legal assistance, lawyer’s secrecy, legal guarantees of lawyer ac  vity, 
legal ethic, independence of advocate’s ac  vity.
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А. С. Таран 

ПРАВОВОЕ И НРАВСТВЕННОЕ ЗНАЧЕНИЕ ОТВОДА АДВОКАТА
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     .

             :  ,   , , 
,   .

 
This ar  cle inves  gates the importance of the norma  ve regula  on of challenge of a advocate 
in criminal proceedings. Analyzed the scope of subjects, in whose interests it is se   ng. 
Inves  gated the rela  onship of the Ins  tute challenge of an advocate with the principles of 
advocacy and criminal procedure of the Russian Federa  on.
K e y  w o r d s: the criminal proceedings, the par  cipants of criminal proceedings, n advocate, 
a challenge, the principles of criminal procedure.
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НЕКОТОРЫЕ ЭТИЧЕСКИЕ ПРОБЛЕМЫ, 
ВОЗНИКАЮЩИЕ ПРИ ОСУЩЕСТВЛЕНИИ АДВОКАТОМ 

ЗАЩИТЫ ПРАВ ПОДОЗРЕВАЕМОГО (ОБВИНЯЕМОГО) 
ПРИ ЗАКЛЮЧЕНИИ И ПОСЛЕДУЮЩЕЙ РЕАЛИЗАЦИИ 

ДОСУДЕБНОГО СОГЛАШЕНИЯ О СОТРУДНИЧЕСТВЕ

    –     -
    ( ),   -

    .
             : ,    , -

 , .

Ar  cle is devoted to an actual problem – research of the ethical beginnings in implementa  on 
by the lawyer of protec  on of the accused (suspect) who showed willingness to conclude the 
pre-judical coopera  on agreement.
K e y  w o r d s: defender, pre-judical coopera  on agreement, criminal trial, ethics. 
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Е. А. Титова

ЗАКОННОСТЬ ИНТЕРЕСОВ ДОВЕРИТЕЛЯ: 
ПРОБЛЕМЫ ПРАВОПОНИМАНИЯ
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 .

Considered the ques  ons the legi  macy of legal thinking of the interests of the principal as 
the subject of professional protec  on a  orded by the lawyer in criminal process. Discusses the 
rela  on of the ethical beginning of criminal jus  ce and professional ethics of the lawyer.
K e y  w o r d s: lawyer, criminal process, legal interest, professional ethics. 
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О. Я. Баев

О ПРОТОКОЛЕ СУДЕБНОГО ЗАСЕДАНИЯ 
(КРИТИЧЕСКИЙ АНАЛИЗ СТ. 259 УПК РФ; 

ПРЕДЛОЖЕНИЯ ПО ЕЕ СОВЕРШЕНСТВОВАНИЮ)
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        ,   
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        « » 
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.
             :   , -  -

,         -
.

Author analyzed the current way of the criminal procedure rules establishing requirements the 
Protocol of the court session in a criminal case, the procedure for its prepara  on and familiar-
iza  on of the criminal process par  cipants with it; made conclusions about the urgent need 
for its improvement as “mirrors” of judicial trial of the criminal case and the only source of 
criminal forensic evidence; made appropriate legisla  ve proposals.
K e y  w o r d s: the Protocol of the court session, criminal forensic evidence, the right of stake-
holders for familiariza  on of the Protocol of the court session.
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УГОЛОВНОЕ СУДОПРОИЗВОДСТВО МЕЖДУ МОРАЛЬНЫМ 
И ПРАВОВЫМ РЕЛЯТИВИЗМОМ
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The work deals with the problema  c issues of interac  on between morality and law in criminal 
proceedings. Author concludes that moral rela  vism inevitably creates legal rela  vism.
K e y  w o r d s: criminal procedure, ethic, morality, rela  vism and jus  ce.
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М. В. Галдин 

О СУДЬБЕ СТАДИИ ВОЗБУЖДЕНИЯ УГОЛОВНОГО ДЕЛА

       . 
   . 144      

      24  1991 .
             :   ,  , -

,  ,  -  -
.

This ar  cle is devoted to the reform of ini  a  on of criminal proceedings stage. Analyzed the 
current version of Ar  cle 144 of the Criminal Procedure Code of the Russian Federa  on for 
compliance with the Concept of Judicial Reformin the RSFSR of October 24, 1991.
K e y  w o r d s: criminal case, inves  ga  ve ac  on, coercion, a preliminary inves  ga  on, the 
mechanism of criminal procedure regula  on.
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ИЗЪЯТИЕ ИНФОРМАЦИИ И ТРЕБОВАНИЕ ПО ЕЕ ХРАНЕНИЮ 
«ПОД ПЕЧАТЬЮ» В ШВЕЙЦАРСКОМ ПРАВЕ
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             :  ,  ,  
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 ,   .

This ar  cle discusses the search and seizure of recordings for the purposes of con  sca  ng ob-
jects or assets with a view to securing them in order that they can be used in evidence or for 
the purposes of enforcing the judgment.
K e y  w o r d s: search of recordings, seizure of recordings, coercive measure, protec  on of pri-
vacy, criminal inves  ga  on, con  sca  on, seal, criminal proceedings, duty of con  den  ality.

I. The nature of search and seizure of recordings
1. Seizure1

Seizure involves the compulsory withdrawal of objects or assets from their owner 
with a view to ensuring2 that they can be used in evidence or for the purposes of enforc-
ing the judgment3. 

Seizure inevitably cons  tutes an interference with cons  tu  onal rights. The right to 
the protec  on of privacy as set out in Ar  cle 13 of the Federal Cons  tu  on4 as well as 
the right to property as guaranteed by Ar  cle 26 of the Federal Cons  tu  on are of par-
 cular relevance in this regard. Any infringement of these rights must have a statutory 

basis and must be deemed to serve a legi  mate public interest. Further, it is essen  al 
that the principle of propor  onality is respected (Ar  cle 36 of the Federal Cons  tu  on). 
The relevant statutory basis is set out in Ar  cles 196  ., 241  . and 263  . of the Federal 
Code of Criminal Procedure5.

Seizure is a coercive measure in the sense of Ar  cle 196 lit. a und b StPO, which 
means that the requirements governing such measures have to be met. According to 
Ar  cle 263 StPO, evidence, objects and assets which are to be returned to the aggrieved 
party or which are to be con  scated in accordance with Ar  cles 69 – 72 StGB6 are sub-
ject to seizure as are assets which are to be secured for the purposes of covering proce-
dural costs, monetary penal  es,  nes or damages7. 

1 Bommer Felix/Goldschmid Peter, in: Basler Kommentar zur Schweizerischen Strafprozessord-
nung, Jugendstrafprozessordnung, hrsg. von Niggli Marcel Alexander/Heer Marianne/Wipräch  ger 
Hans, 2. Au  age, Basel 2014, Art. 263–268 N 1.

2 Oberholzer Niklaus, Grundzüge des Strafprozessrechts, 3. Au  age, Bern 2012, N 1122.
3 Oberholzer (Fn. 3), N 1122.
4 Bundesverfassung der Schweizerischen Eidgenossenscha   vom 18.04.1999, SR 101.
5 Schweizerische Strafprozessordung (Strafprozessordnung, StPO) vom 05.10.2007, SR 312.0.
6 Schweizerisches Strafgesetzbuch vom 21.12.1937, SR 311.0.
7 Pieth Mark, Schweizerisches Strafprozessrecht, 2. Au  age, Basel 2012, 123.

©  .,  ., 2015
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2. Searching of recordings
The searching of recordings is also considered to cons  tute a coercive measure, by 

which – as is also the case in the context of seizures – cons  tu  onal rights are a  ected, 
especially the right to the protec  on of privacy. In view of this it is essen  al that the re-
quirements of Ar  cle 36 of the Federal Cons  tu  on are respected. The statutory basis 
for the searching of recordings is set out in Ar  cle 246  . StPO. 

In prac  ce search and seizure is of par  cular relevance in the context of evidence, 
although it is also of relevance in other situa  ons, such as the seizure of securi  es for 
the purposes of con  sca  on or covering the costs of the proceedings.

Recordings which might be of interest in a criminal inves  ga  on and which could 
therefore be subject to seizure can be stored on a variety of storage media. They may 
be available in wri  en form, or may be in the form of pictures, videos or sound  les. As 
it may not be easy for the criminal inves  ga  ng authori  es to determine at  rst glance 
which informa  on is contained in a folder, on a storage disk, CD or hard drive, it is 
important that it is possible for them to search these storage media for informa  on re-
levant to the inves  ga  on. In order to prevent the disclosure of informa  on which is not 
related to the inves  ga  on or informa  on which the owner of the informa  on is not 
required to disclose during ques  oning (as a result of a right to refuse to give evidence), 
the owner is a  orded the opportunity to comment on the content of the recordings. 
If the inves  ga  ng authori  es subsequently decide to seize the recordings, the owner 
is en  tled to demand that they be placed under seal8. Subsequently the inves  ga  ng 
authori  es are temporarily prohibited from taking note of the respec  ve informa  on. 
Instead, on the applica  on of the party, it will fall to an independent judge to determine 
whether some or all of the informa  on seized can be used in the criminal proceedings.

II. Formal requirements
As seizure and search of recordings are considered to cons  tute coercive measures, 

it is essen  al, before they can be undertaken, that a criminal inves  ga  on (Ar  cle 309 
para. 1 lit. b StPO) or autonomous forfeiture proceedings have been ini  ated9. 

According to Ar  cle 263 para. 2 StPO the order that a seizure is to be made must be 
undertaken in wri  ng and accompanied by reasons (seizure order). In urgent cases an 
order for a seizure can be made orally. It must subsequently be con  rmed in wri  ng10. 
The person a  ected by the seizure must be provided with a copy of the summarily sub-
stan  ated seizure order (Ar  cle 199 StPO). The seizure order will also contain further 
informa  on regarding the case and the evidence on which the case is deemed to rest. 
Addi  onally it must also refer to the connec  on between the alleged crime and the 
seized object. Furthermore, the aim of the seizure and the applicable legisla  on must 
be clearly stated. 

The order that recordings be searched must also be made in wri  ng as required by 
Ar  cle 241 StPO. The search warrant must state which recordings are to be searched 
and the aim of the search. Finally the authori  es and/or persons responsible for carry-
ing out the order must be named. 

The owner must be provided with the opportunity to comment on the content of 
the recordings before the recordings which are subject to seizure are searched (Ar  cle 

8 BGE 138 IV 227 f.
9 Heimgartner Stefan, in: Kommentar zur Schweizerischen Strafprozessordnung (StPO), hrsg. von 

Donatsch Andreas/Hansjakob Thomas/Lieber Viktor, 2. Au  age, Zürich 2014, Art. 263 N 22.
10 OGer ZH vom 25.05.2012, UH120060, E. 2.2; Schmid Niklaus, Handbuch des schweizerischen 

Strafprozessrechts, 2. Au  age, Zürich/St. Gallen 2013, N 1117 f.
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247 para. 1 StPO) 11. This means that the owner must be informed of the subject of the 
search.

III. Jurisdic  on
According to Art. 198 para. 1 lit. a and b StPO, the prosecu  on and the courts are 

authorised to order that coercive measures – i.e. those involving search and seizure 
– be imposed. In urgent cases, the person in charge of the proceedings is responsible 
for ordering the imposi  on of the measures. 

Jurisdic  on is established if the prosecu  on or at least the con  sca  on falls within 
the competence of the prosecutor or court. If jurisdic  on is established, a seizure order 
can be imposed within the whole of Switzerland and without restric  ons on the basis of 
Ar  cle 52 para. 1 StPO for the purposes of interna  onal mutual legal assistance12.

IV. Prohibi  on on seizure
Art. 264 StPO refers to a number of objects and document which are not to be 

subjected to seizure. In par  cular, these include personal records, correspondence bet-
ween the accused person and defence counsel, and informa  on in respect of which the 
accused has a right to refuse to give evidence. Express reference is made in this regard 
to the provisions regula  ng the sealing of evidence (Art. 264 Abs. 3 StPO). 

Ar  cle 264 StPO underscores the fact that con  den  al informa  on is to be treated 
as more important than the interests in uncovering the substan  ve truth in the context 
of criminal proceedings. The scope and limita  ons of the protec  on of con  den  al in-
forma  on cannot be discussed in detail here. For our purposes it is su   cient to focus 
brie  y on two par  cular ma  ers, namely the correspondence between the accused and 
defence counsel and the right of the accused to refuse to give evidence. 

The protected status of correspondence between the accused and defence counsel 
is guaranteed by Ar  cle 6 ECHR13. This guarantee is expressly set out in in Art. 264 Abs. 
1 lit. a of the Swiss Code of Criminal Procedure. According to this provision, all docu-
ments concerning communica  ons between the accused and his defence counsel are 
expressly excluded from the scope of the law on seizure14. The protec  on extends not 
only to wri  en communica  ons but also to all documents and electronic communica-
 ons in the form of E-mail, including any a  achments. The defence counsel’s case  les 

are also protected, as are any recordings of the accused which were prepared to pass 
on to defence counsel with a view to developing the defence strategy15. 

Documents and objects belonging to those who are en  tled to refuse to give evi-
dence are also exempt from the provisions on seizure. This includes recordings and cor-
respondence which stem from conversa  ons between the accused person and those 
persons who are en  tled to refrain from giving evidence in accordance with Ar  cles 
170-173 StPO, providing that they themselves are not accused of a crime in the same 
context (Ar  cle 264 para. 1 lit. c StPO)16. This concerns principally an exemp  on from 
the provisions on seizure in the context of contact between the accused persons and 

11 BGE 140 IV 30 f.
12 Hug Markus/Scheidegger Alexandra, in: Kommentar zur schweizerischen Strafprozessordnung 

(StPO), hrsg. von Donatsch Andreas/Hansjakob Thomas/Lieber Viktor, 2. Au  age, Zürich 2014, Art. 
198 N 2  .

13 Konven  on zum Schutze der Menschenrechte und Grundfreiheiten, abgeschlossen in Rom am 
04.11.1950, in Kra   getreten für die Schweiz am 28.11.1974, SR 0.101.

14 Schmid (Fn. 12), N 1120.
15 BGE 138 IV 227 f.; S  N , Praxiskommentar, 2. Au  age, Zürich/St. Gallen 2013, 

Art. 264 N 4.
16 BGE 138 IV 228 f.; B /G  (Fn. 4), Art. 264 N 33  .



240   СУДЕБНАЯ ВЛАСТЬ И УГОЛОВНЫЙ ПРОЦЕСС·2015·№ 4

Отдельные аспекты уголовно-процессуальной деятельности

other persons who are bound by a duty of professional con  den  ality. The exemp  on 
from seizure complements the right to refuse to give evidence. This ensures that these 
rights cannot be circumvented by using the provisions on seizure to access the desired 
informa  on17. Evidence, which was only passed on to the person with the right to refuse 
to give evidence with a view to preven  ng the informa  on from being accessed by the 
prosecu  ng authori  es is not protected in this regard18. 

If the criminal prosecu  on authori  es prepare to seize such recordings because 
they do not have knowledge of the secrets contained within them, the owner can re-
quest that they be kept under seal (Art. 264 para. 3 StPO)19.

The protec  on of this informa  on is not only provided, while the informa  on is 
under the direct control of the person with the duty of con  den  ality, it also e  ec  ve 
when the informa  on is out of his control20. The protec  on covers documents which 
were created or communicated before, as well as a  er those created a  er, the ini  a  on 
of a criminal inves  ga  on. 

V. Right to refuse to give evidence
With regard to persons with informa  on in the sense of Ar  cle 178 lit. b – g StPO, 

the right to refuse to give evidence is unproblema  c, as such persons cannot be obliged 
to make statements21. An excep  on to this applies in the case of those persons who 
par  cipate in a trial in their capacity as a private claimant (Art. 178 lit. a StPO)22.

As a general rule, witnesses are required to give evidence and to tell the truth (Ar-
 cle 163 para. 2 StPO). A con  ict of interests may arise, however, between a witness’s 

personal interests and his obliga  on to give evidence. In order to solve this problem, 
a witness is en  tled in certain situa  ons to refuse to give evidence. A right to refuse 
to give evidence is recognised in three dis  nct situa  ons. First, a witness can refuse to 
give evidence, if this is necessary for the purposes of the protec  on his family or close 
personal rela  onships. This is jus   ed by the need to ensure harmony within the fam-
ily (Ar  cle 168 StPO). Second, a person may the refuse to give evidence if in doing so 
he would either incriminate himself or persons close to him (Ar  cle 169 StPO)23. Third, 
those bound by a duty of con  den  ality are en  tled to refuse to give evidence24. Ac-
cording to Ar  cle 170 StPO, public o   cials and authori  es may refuse to give evidence 
in rela  on to con  den  al ma  ers communicated to them in their o   cial capacity or 
which have come to their knowledge in the exercise of their o   ce. Ar  cle 171 StPO 
protects the professional duty of con  den  ality, the infringement of which is prohi-
bited in Ar  cle 320 StGB, and en  tles the person concerned to refuse to give evidence. 
An obliga  on to give evidence exists only in those cases in which the person with the 
duty of con  den  ality is subject to a disclosure obliga  on or has been released from his 
duty of con  den  ality by the person to whom the informa  on pertains or on the basis 
of wri  en authorisa  on of a superior or supervisory authority (Ar  cle 321 Zi  . 2 StGB). 
The same rules apply in the context of the protec  on of journalists sources (Ar  cle 

17 Heimgartner (Fn. 11), Art. 264 N 7.
18 Schmid (Fn. 17), Art. 264 N 10.
19 BGE 140 IV 37.
20 BGE 140 IV 31, 34  .
21 Schmid (Fn. 12), N 922.
22 Botscha   zur Vereinheitlichung des Strafprozessrechts vom 21.12.2005, BBl 2006, 1211.
23 V  H /H  S , in: Basler Kommentar zur Schweizerischen Strafprozessordnung, 

Jugendstrafprozessordnung, hrsg. von N  M  A /H  M /W ä  
H , 2. Au  age, Basel 2014, Art. 168–176 N 1.

24 S  (Fn. 17), Art. 168 N 1.
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172 StPO). Those subject to a duty of con  den  ality on the basis of one of the grounds 
set out in Ar  cle 173 para. 1 StPO are only required to give evidence if the interests in 
inves  ga  ng the truth are deemed to outweigh the interest in maintaining the duty of 
con  den  ality. Those subject to a duty of con  den  ality which is otherwise regulated 
in law are obliged to give evidence, unless they have been relieved of this obliga  on by 
the person in charge of the proceedings. Such a person may request that the person in 
charge of the proceedings do so on the basis that the interest in protec  ng the duty of 
con  den  ality outweighs that in establishing the truth in the criminal case25. 

VI. Seal
Those persons who are en  tled to refuse to give evidence and other persons who 

can demonstrate a compelling interest are en  tled to request that records and items 
be placed under seal as a means to oppose a seizure order26. The principal aim is to 
enable a person to keep con  den  al informa  on secret27. It provides the holder of the 
secret with temporary legal protec  on and has the e  ect of preven  ng the inves  gat-
ing authori  es from becoming aware of the content of the sealed recordings or objects, 
thereby guaranteeing con  den  ality28. In special proceedings, which run parallel to the 
criminal inves  ga  on, an independent judge decides whether, and poten  ally in rela-
 on to which informa  on, a jus   ed interest in con  den  ality exists. Such informa-
 on will not be made accessible to the inves  ga  ng authority. The advantage of this 

regula  on is that the inves  ga  ng authori  es are never made aware of the secrets in 
ques  on. This means that they do not have to be subsequently removed from the  les. 
Addi  onally, the decision is made by an authority which is not involved in the criminal 
proceedings at issue.

In other words, the requirement that documents or objects be kept under seal 
serves to enforce, by way an independent authority, the prohibi  on on seizure in the 
sense of Ar  cle 264 StPO.

The procedure regula  ng the sealing of evidence is formally ini  ated by way of an 
applica  on to the prosecu  on or the court29. Persons who are asked to provide docu-
ments voluntarily are also en  tled to request that they be held under seal30. 

The prohibi  on on seizure as set out in Art. 264 StPO is more restric  ve than the 
scope of applica  on of the seal, as all rights to refuse to give evidence can be relied 
upon to jus  fy the sealing of the evidence31. 

If the authority is determined to ascertain the contents of the evidence under seal, 
it is obliged to  le a request that the seal be removed. The evidence will remain under 
seal while the court reaches a decision on the ma  er32. Within the context of such pro-
ceedings regarding the li  ing of the seal, the requirement that su   cient suspicion ex-
ists that a crime has been commi  ed and that the measure is propor  onate will also be 

25 P  (Fn. 9), 158.
26 S  (Fn. 17), Art. 248 N 1.
27 S  (Fn. 17), Art. 248 N 6.
28 Rasch Hansjörg, Die Beschlagnahme von Beweismi  eln insbesondere bei zeugnisverweigerung

sberech  gten Personen und die Siegelung, Zürich 1977/1978, 11.
29 Botscha  , 1239.
30 BGE 140 IV 32; Lentjes Meili Chris  ane, Zur Stellung der Banken in der Zürcher Strafuntersu-

chung: Insbesondere bei Bankabfragen und Beschlagnahmungen, Diss. Zürich. 1996, 207 f.
31 Thormann Oliver/Brechbühl Beat, in: Basler Kommentar zur Schweizerischen Strafprozessor-

dnung, Jugendstrafprozessordnung, hrsg. von Niggli Marcel Alexander/Heer Marianne/Wipräch  ger 
Hans, 2. Au  age, Basel 2014, Art. 248 N 4.

32 Schmid (Fn. 12), N 1076; ders. (Fn. 17), Art. 248 N 2.
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considered. This means that the procedure for the li  ing of the seal takes precedence 
over a complaint in the sense of Ar  cle 393 StPO33. 

The prosecutor must  le his request, which must be accompanied by reasons, that 
the seal be li  ed with the relevant authority (Art. 248 Abs. 3 StPO). In view of the fact 
that the prosecutor does not have detailed knowledge of the content of the sealed 
documents, it is su   cient that the request states that the contents could in fact be used 
in evidence and that there are no secrets which require to be protected34.

VII. The role of the judge responsible for li  ing the seal
It is self-evident that the judge responsible for determining whether or not to li   

the seal has to decide whether the sealed recording is of relevance in the context of 
the criminal inves  ga  on and whether, taking into account any rights to refuse to give 
evidence or other reasons, it should be li  ed. Seen from another perspec  ve, the judge 
essen  ally decides whether the informa  on can be used in the criminal inves  ga  on.

The ques  on whether the judge is en  tled to refuse to li   the seal for reasons other 
than those set out above is not men  oned in the Code of Criminal Procedure. It is possi-
ble, for instance, that the judge might refuse to release recordings which were obtained 
unlawfully and which cannot be used (Ar  cle 140 f. StPO). This would generally be in 
accordance with the law, as the judge is not only responsible for deciding whether a 
right to refuse to give evidence applies, but also whether «other reasons» exist (Ar  cle 
264 para. 3 i.V.m. Ar  cle 248 para. 1 StPO). Generally, however, such ma  ers concern-
ing the admissibility of evidence fall within the competence of judge responsible for 
determining the charge35.

VIII. Right of appeal
The decision of the prosecutor to seize recordings is subject to appeal in accordance 

with Ar  cle 393 para. 1 lit. a i.V.m. Ar  cle 20 para. 1 lit. b StPO36. The judgment of the 
appeal instance can in turn be contested by way of an appeal to the Federal Court37. As 
a seizure order is only of an interim nature (Art. 93 Abs. 1 BGG38), this decision can only 
be appealed once a judgment has been made. This does not apply however if there is a 
danger that serious and irreparable damage might occur39, which will o  en be the case 
in the context of decisions to li   the seal40.

33 BGer vom 22.08.12, 1B_310/2012; BGer vom 07.05.2012, 1B_221/2012, E. 3.2; BGer vom 
26.03.12, 1B_117/2012, E. 3.2.

34 Schmid (Fn. 17), Art. 248 N 7.
35 BGE 138 IV 41  .
36 S  (Fn. 12), N 1118.
37 Although the federal court has decided, that the direct voidability at the federal court of 

decisions to li   the seal is not appropriate. BGer vom 02.02.2012, 1B_492/2011, E. 1.2; BGer vom 
02.02.2012, 1B_562/2011, E. 1.3; BGer vom 21.03.2012, 1B_595/2011, E. 2.3; BGer vom 10.10.2012, 
1B_397/2012, E. 1.2.

38 Bundesgesetz über das Bundesgericht vom 17.06.2005, SR 173.110.
39 BGer vom 07.05.2012, 1B_221/2012, E. 3.2; S  (Fn. 17), Art. 248 N 12.
40 BGer vom 21.03.2012, 1B_595/2011, E. 1.

 , 
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СУЩНОСТЬ ИЗМЕНЕНИЯ ОСНОВЫ 
УГОЛОВНОГО ПРОЦЕССА РОССИИ
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The ar  cle a  empts to explore the basic categories of criminal procedure policy through 
systema  c analysis of the forms of criminal proceedings, and considers the concept of criminal 
procedure of truth as the founda  on of the criminal procedure of the prosecu  on and the 
judiciary.
K e y  w o r d s: criminal procedure policy, truth in a criminal trial, the presump  on of innocence, 
the principle of publicity, a special procedure for trial.
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О ПРИНЦИПАХ (ОСНОВНЫХ ПРАВИЛАХ) СОВРЕМЕННОГО 
РОССИЙСКОГО УГОЛОВНОГО ЗАКОНОТВОРЧЕСТВА

    (  )  -
 ,      .

             : ,   ,  
.

This ar  cle deals with the issues of the principles and methodology of modern Russian law-
making contest in conjunc  on with the classical principles of Roman law.
K e y  w o r d s: principles and methodology of lawmaking, categoriza  on of crimes.
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АКТУАЛЬНЫЕ ВОПРОСЫ ИНТЕНСИФИКАЦИИ УГОЛОВНОГО 
СУДОПРОИЗВОДСТВА
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In this ar  cle studied place of intensi  ca  on of criminal legal proceedings in ensuring rights 
and freedom of humans in criminal trial, also formulated  author’s visions in this complex and 
actual theore  cal  problems such as construc  on of principles of concep  on and mechanisms 
of realiza  on of methods of legal procedure, which are ensure intensity of criminal legal pro-
ceedings. 
K e y  w o r d s: intensi  a  on, legal proceedings, jus  ce, judicial reforms, fast disclosing of 
crimes, an openness, the structure of criminal proceeding, system of legal rela  ons, dureac-
celerated conduc  ng works, quality and e   ciency of the legal proceedings.
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О. Ю. Цурлуй

«ИНТЕРЕС» КАК ОПРЕДЕЛЯЮЩИЙ ПРИЗНАК 
СУЩНОСТИ ПРИНЦИПА ОБЖАЛОВАНИЯ 

В УГОЛОВНОМ СУДОПРОИЗВОДСТВЕ

       -
   ,    , -

     ( )      
 .

             :  ,   ,  , -
 , . 

The author analyzes the essence of determining the appeal in criminal proceedings through 
the interest of the person  ling the complaint on procedural ac  ons (inac  on) and decisions in 
criminal proceeding as main feature.
K e y  w o r d s: principle of appeal, rights and freedoms, personal interest, procedural ac  on, 
decisions.
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ПОСЛЕДНИЕ ИЗМЕНЕНИЯ УГОЛОВНО-ПРОЦЕССУАЛЬНОГО 
ЗАКОНОДАТЕЛЬСТВА И ПРОБЛЕМЫ 

УГОЛОВНО-ПРОЦЕССУАЛЬНОГО ДОКАЗЫВАНИЯ

    ,   -
 -  .    -

    « »   -
    ,     .  

      . 
             : , , , , -

 ,  , . 

Ar  cle is devoted to considera  on of the controversial issues concerning the last changes of 
the criminal procedure legisla  on. The author pays a  en  on to need of the correct de  ni  on 
of the concept «proofs» and establishment of a clear boundary in understanding of subjects 
who have the right to bring together them. Also in ar  cle the problem of applica  on the 
preyudi  on’s facts in criminal legal proceedings is considered. 
K e y  w o r d s: proofs, defender, preyudi  on, credibility, expert, professional judgment , 
explana  on.
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П. Н. Бирюков

РОЛЬ ПРОКУРАТУРЫ В УГОЛОВНОМ ПРОЦЕССЕ ЧЕХИИ

         -
 .       .

             :   ,  , 
   ,  . 

The ar  cle examines the legal basis of the Czech Republic and the role of prosecutors in criminal 
proceedings. The author explores the forms of par  cipa  on of the public prosecutor in criminal 
proceedings.
K e y  w o r d s: prosecu  on of foreign countries, the Czech Republic Prosecutor’s O   ce, 
prosecu  ng the Czech Republic.
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С. М. Рахмонова

ВОПРОСЫ УВАЖЕНИЯ ЧЕСТИ И ДОСТОИНСТВА ЛИЧНОСТИ 
В УГОЛОВНОМ ПРОЦЕССЕ РЕСПУБЛИКИ УЗБЕКИСТАН: 

ЧЕРЕЗ ПРИЗМУ НОРМ МЕЖДУНАРОДНЫХ ДОКУМЕНТОВ

         -
  ,       

  .
             : ,   ,   -

,  ,      .

This ar  cle describes how to respect the honor and dignity of the individual in criminal 
proceedings of the Republic of Uzbekistan, which are analyzed in terms of the priority of 
interna  onal documents.
K e y  w o r d s: morality, honor and dignity, guarantees of individual rights, interna  onal 
documents, a ban on the use of violence and torture.
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ОБ УЧАСТИИ НАРОДНЫХ ЗАСЕДАТЕЛЕЙ 
В УГОЛОВНОМ СУДОПРОИЗВОДСТВЕ ЯПОНИИ

          
     .  -

         
.

             :  ,  ,  -
.

Presents the system of the par  cipa  on of ci  zens in criminal proceedings as one of the 
fundamental changes in the social life. Shows the forma  on of the legal framework in the  eld 
of criminal jus  ce according to the Cons  tu  on of Japan.
K e y  w o r d s: criminal procedure, lay judges, social control.
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МУСУЛЬМАНСКОЕ ПРАВО: 
ВОПРОСЫ УГОЛОВНОЙ ЮСТИЦИИ
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The paper focuses on the peculiari  es of Muslim criminal law which is developed in the course 
of two tendencies: codi  ca  on and Islamiza  on. The variability of the classi  ca  on of crime 
and punishment in the Islamic Criminal jurisprudence is studied through access to various reli-
gious-legal schools. The criteria and principles of punishability, the main types of sanc  ons are 
described and illustrated from the Criminal law of the countries of the Islamic World.
K e y  w o r d s: muslim criminal law, o  ence penalty, codi  ca  on, Islamiza  on, The Qur’an, 
Hadd, apostasy, compensa  on.
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О. А. Кожевников

ВОПРОСЫ РЕЛИГИИ В ОБЩИХ УЧРЕЖДЕНИЯХ 
СУДЕБНЫХ УСТАНОВЛЕНИЙ И УСТАВЕ 

УГОЛОВНОГО СУДОПРОИЗВОДСТВА 1864 г.
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The features of criminal proceedings on the crimes dealing with ques  ons of religion, and also 
crimes commited by priests are examined.
K e y  w o r d s: court, church, criminal trial, priest, prosecutor.
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ВЛИЯНИЕ ИДЕОЛОГИЧЕСКИХ ОСНОВ ГОСУДАРСТВА 
НА ФОРМИРОВАНИЕ УГОЛОВНОЙ ПОЛИТИКИ

В ПЕРВЫЕ ГОДЫ СОВЕТСКОЙ ВЛАСТИ (1918–1922)

       -
         . 

  «  »,   
       .   

      .,    
    .

             :  , «  »,  -
,  , .

The ar  cle is about the research of the process of state ideological and moral basis of criminal 
policy in the early years of Soviet system. The author considers the puni  ve policy of the gov-
ernment as the only e  ec  ve way of crime preven  on. In the ar  cle, there are points of view 
of the foremost legal theorists of early twen  eth century, who laid the basic principles of the 
class concept into e  ectua  on of jus  ce.
K e y  w o r d s: class concept, puni  ve policy, criminal policy, an  -Soviet element, delinquency.
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МЕРЫ ПРЕДВАРИТЕЛЬНОЙ ЗАЩИТЫ 
ПО АДМИНИСТРАТИВНОМУ ИСКУ 

КАК РЕЗУЛЬТАТ МОДЕРНИЗАЦИИ СИСТЕМЫ 
ПРОЦЕССУАЛЬНЫХ СРЕДСТВ ЗАЩИТЫ ПРАВ, СВОБОД 

И ЗАКОННЫХ ИНТЕРЕСОВ АДМИНИСТРАТИВНОГО ИСТЦА
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The ar  cle deals with the administra  ve processual regula  ons concerning the use of the court 
of general jurisdic  on of interim relief measures in the administra  ve statement of claim in the 
Code of Administra  ve Proceedings of the Russian Federa  on. Interim relief measures of pro-
tec  on on an administra  ve statement claim were the result of  xing a special norma  ve order 
to resolve administra  ve and other public disputes and procedural needs providing e  ec  ve 
protec  on of the rights, freedoms and legi  mate interests of the administra  on claimant.
K e y  w o r d s: interim relief measures in the administra  ve statement of claim, administra  ve 
proceedings, the Code of Administra  ve Proceedings of the Russian Federa  on.
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Ques  ons of reforming of judicial authority in Russia at the beginning of the XXI century are 
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НЕЗАВИСИМОСТЬ СУДА В СВЕТЕ КАТЕГОРИЙ СВОБОДЫ, 
РАВЕНСТВА И СПРАВЕДЛИВОСТИ 
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The ar  cle analyzes the state of the judicial system in connec  on with the principle of indepen-
dence of judges s  pulated by Art. 8.1 of the Criminal procedure Code of Russian Federa  on. 
The examples of drawbacks of the judicial system func  oning are given. From the standpoint of 
philosophical categories of freedom, equality and jus  ce the importance of the court in society 
is viewed. 
K e y  w o r d s: state authority, law, equality, court independence, judicial system, freedom, 
jus  ce.
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