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AIMHUHUCTPATUBHOE 1 TAMOKEHHOE ITPABO

VIK 342.92

KOHCTUTYIUIO - B (KU3HDB!
BUJHLBI JIN T'OPU30HTHI «PEAJIN3AIINN» KOHCTUTYIIIN POCCUN
B OBJTIACTN AIMUHUCTPATUBHOI'O IIPABA?

0. H. Crapuios
Boponesccruii eocyoapemeennviii ynusepcumem
[Toctynmita B pemakimio 1 aBrycra 2013 r.

AHHOTAIUA: KPUMUYECKU OU,eHUBACTNCA Npolecc «peanusayuu» Konemumyyuu
cmpanvt. Ocoboe snumarue yoensemces npobeme hopMuUpo8aHUL COBPEMEHHO20
POCCUTICK020 AOMUHUCMPAMUBHO20 U QOMUHUCMPATIUBHO20 NPOUECCYATLHO20
npasa Ha 0CHOGe KOHCMUMYUUOHHO-NPABOSLIX NPUHUUNOE U HOPM, ONPedesis-
OULUX OCHOBBL OJIst (POPMUPOBAHUS IPPEKMUBHO20, NPABOMEPHO20, HAOTLEHCA-
we2o0, nNoJIe31H020 OJIA CINPAHDL U HACESIEHUA NYOIULHO20 YNPABICHUA.
Kimouessie cioBa: peanusayus Konemumyuuu, KOHCMUmMyyuoHHo-npasossle
HOPMbL OJIs PA3BUMUA AOMUHUCMPAMUBHO20 U AOMUHUCMPAMUEHO20 NPOoLec-
CYQNIbHO20 3AKOH00AMeIbCMEa, MOOPHUSAUUA AOMUHUCIMPAMUEHO20 NPABA.

Abstract: critically evaluated the process of the implementation of the counties
Constitution. Special attention is paid to the problem of formation of modern
Russian administrative and administrative procedural law on the base of the
constitutional principles and the norms, which are governing effective, legal, ap-
propriate, useful for country and population the public government.

Key words: realization of Constitution, constitutional provision for development
administrative and administrative procedural law.

20-nerue Koumcrurynum Poccuiickoit @enepanum — npas3gHUK Beeil crpa-
HBI, Bcero Hapoga. Ho aTo m 0co0bIit JeHb [JIsT IOPUCTOB, ITOJIUTUKOB, 3aKOHO-
IaTesei, KOTOpbIe CII0COOCTBOBAJIM CO3TaHUIO HBIHEITHero Texkcra Kouerury-
muu Poccutickoit Demepalivu, OTCTAMBAIMN HA IIPOTSIMKEHWN BCEro BPeMeHM
ee JIeMCTBHUSI OCHOBHBIE ITPUHIIHUIIEI POCCUMCKOT0 KOHCTUTYIIMOHAIN3MA, CIep-
SKMBAJIA HAIIOP aKaJeMUYeCKUX 000CHOBAHUM O HEOOXOIMMOCTH M3MEHEHUS
Koncruryiinu crpasbl, 00BSCHSIN HECBOEBPEMEHHOCTH BHECEHUS IIPejIia-
raeMbIX TOYEYHBIX IIOIIPABOK 1 apTryMEHTHUPOBAJIHN HEHYKHOCTDH JUCKYCCHHI O
nepecmorpe Kormerurymuu. B Poccun 6b11u 011y IMKOBaHBI HAYYHBIE TPYILL,
IOCBAIIEHHBIE KAK YKA3AHHBIM, TAK 1 TECHO CBI3aHHBIM C HUMU HpobiieMam’.

! Cwm., manpumep: Anuurkun E. C. IlpeobpasoBarnne Homcruryimm Poccmitckoin
Denepaliui ¥ pasBUTHE KOHCTUTYIIMOHHOIO 3aKOHOAATEIBCTBA B KOHIIE XX — HavaJle
XXI B. M., 2010 ; Kupees B. B. Teoperuueckue mpodiaemsl pepopmupoannsa Konerury-
mun Pocenitckoinr @enepanun. Yenadbunck, 2008 ; Hesurnckuii B. B. OCHOBBI KOHCTHTY -
muorHoro crpos. ObecriedeHne JOCTOMHCTBA JIUYHOCTH. KOHCTUTYIIMOHHBIE ITPHAHITAIILI
my0JIMYHOM BiacTy : u3bp. Hayd. Tpyasl. M., 2012 ; Asakrvan C. A. PasmbliieHns KOH-
cTuTyImoHaancera : uabp. cratbu. M., 2010 ; KoHCTUTYIIMOHEEBIN KOHTPOJIb : JOKTPHUHA
W IIPAKTHUKA : MATePHUAJIBI MesKAyHAap. KoHQ., mocBamerHoi 20-1etuo Koneruryiimon-
"oro Cyma Poccniickoit @emepamun (Caukr-Ilerepbypr, 28—29 oxrsabdps 2011 r.) / mox
pexn. B. JI. Boperuna. M., 2012.
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AnMuHHECTPAaTHBHOE U TAMOKEHHOE IIPABO

Koucruryium, ee pyHKIMAM? 1 COBpeMEHHOMY POCCUMCKOMY KOHCTHTYIIHO-
HaJIN3My® IIOCBSIIEHEI CIIeITHAIbHBIE PAOOTEI, a TAKIKE II0 9TOI TeMe 3aIlHIIA-
nuck puccepramun’. J[Bagmars Jter mericrsusa Komeruryimuu Poceniickoit @De-
JIepalliy — 9TO y¥Ke JIOCTATOYHBIM CPOK, KOra IIpodeccroHaiaM BUTHBL BCe ee
IPENMYIIeCTBA 1 JOCTHUKEHIS, KOIIa MOKHO 3aMEeTUTh M IPOTHBOPEYHBOCTD
OT[EJILHBIX TOJIOKEHUH, M CJ0KHOCTh B CAMOM pean3alluy, M BO3MOKHBIE
TPYJIHOCTH YCTAHOBJIEHUSI KOHCTHUTYIIMOHHO-IIPABOBBIX IIPAB M CBOOOJ UeJsIo-
BeKa U FpaskIaHNHA, 3aKOHHBIX HHTEPECOB PU3NIECKUX U I0PUINIECKUX JIHII.
Bouee oueBumHBIME CTAHOBATCS U 3a0JIy3KI€HNIA OTHOCUTEJIEHO BO3MOMKHOCTH
CTPEMHUTEJbHON peaaIn3alluy KOHCTUTYIIMOHHOTO IIOTEHIInAIa. ¥ YeHble-KOH-
CTHUTYIIMOHAJIMCTEL, OlleHrBasA Bausgune KoHeruTyiiumy Ha pasBUTHE CTPAHBL U
ee IIPaBOBOM CHUCTEMEI B TeUEHMeE ITOCTEIHUX 15 JIeT, 0TMevYaoT «BBICOKYIO CTe-
meHb a(ppeKTUBHOCTH OOHOBJIEHHBIX TEOPHUM M MPAKTHUKU POCCHUUCKOTO KOH-
CTUTYIIHOHAIIIMA»®.

CrenmasbHBIE MCCIIENOBAHISA, IIPOBOIUMBIE C [IEJIbI0 CO3TaHIUA KOHIISIIIII
PA3BUTUSA KOHCMUMYUUOHH020 3AKOH00AMEeIbCMEa, IPUBOIUIN €€ aBTOPOB
K BBEIBOJIAM O TOM, YTO B Bompoce passurusa Korcruryimu Pocenn «irpuopurer
JIOJIsKeH OBITh OTHAH He M3MEHEHWIO TeKCTA, a PA3BUTHIO ee COMEePIKaHUs B
paMKax 3aJIOJKeHHBIX B Hell camoil hopM TOJIKOBAHUS IIPU OCYIIECTBJIEHUH
KOHCTUTYIIMOHHOTO IIPaBOCYyHUsI, KOHKPETHU3AIluy HOPM B IIpoIlecce 3aKOHO-
TBOpuecTBa»®. [1o MHEHMIO aBTOPOB 9TOM KOHIIEIIINH, «TOJIBKO TAKUM 00pas3oM
MOSKHO 00€CIIeUNUTD CTA0MIBHOCTD KOHCTUTYIIMOHHOTO IIPABOIOPSIKA, PeaJIn-
3aIIMIo IEHHOCTEH, 3aI05KEeHHBIX B OCHOBAX KOHCTUTYI[HOHEOIO CTPOS .

Teopernueckre AUCKyccru 0 HasHAYEHUHW M POJIK poccuiickor Koxcru-
TYILIMH CO3TAJIM, C MOEH TOUKH 3PEHUS, IPUMUPSIONIYI0 OCHOBY IJIS BIYMUM-

2 Cum., manpumep: Hesunckas E. B. Cucremoobpasyiomasa pyakinua Komerurymm
Poccuiickoit @emepanuu. Bapraymn, 2009 ; Korcruryumsa Poccumitickoit @emeparum :
OJIUTUKO-9KOHOMHUYECKHEe IIPHOPUTETHI | MaTepuasbl BcepocCHUCKON Hayd.-IIPaKT.
koud. (Omck, 16 Hosa6psa 2009 r.) / ors. pen. A. H. Kocroxos. Omcr, 2009.

3 Cm.: CoBpeMeHHBIN POCCUUCKUN KOHCTUTYIIMOHAIU3M : JOKTPUHA U MPAKTUKA :
MaTeprasbl MexkBy3. Hayd.-nipakT. koud. (IOxubit demep. yu-1, 23 oxrssopsa 2010 r.)
u «kpyryoro crona» (Caurr-IlerepOyprekmit roc. yu-T, 5 mapra 2011 r.) / orB. pen.
H. C. Bougaps. Pocros u/]]. ; CII6., 2011 ; Borodapy H. C. CyneOHBIN KOHCTUTYIIMOHA-
mma3M B Poceuu B cBeTe KoHCTHTYIHOHHOTO paBocyausi. M., 2011 ; CoBpemeHHBIN poc-
CUUCKUI KOHCTUTYIIMOHAJIU3M : IPOOJIEMBI TEOPUH U MIPAKTUKHY : 0. TPYI0B KadeIphl
KOHCTHUTYIITMOHHOI'O ¥ MYHHIIMIIAJIBHOrO IIpaBa Poccun, mocssimeHHsiin 15-metrio Kow-
crurytmn Poceniickoit ®emeparnmu / ots. pen. C. B. Hapyrro, E. C. Ilyrpunaa. M., 2008.

4 Cwm., manpumep: Kupees B. B. Teoperuueckue mpobiiemsr pepopmupoanust Kow-
crutyiuu Poccutickoit @enepariuu : aBroped. IHC. ... I-pa 0pUI. Hayk. e sOMHCK,
2010 ; Hesunckas E. B. Cucremoobpasymomaa gpyukiua Horcrurynmu Poceniickoit
®Denepariuu : aBToped. auc. ... KaH/d. 0pul. Hayk. Exkarepunoypr, 2008.

> Hesuncrkuii B. B. CucremHocts u cucremoobpasymomas dpyurnus Koacrury-
mun PO : noxrpuna, npaxtuka peanusamuu // Hesuuckuit B. B. OcHoBBI KoOHCTHTY-
1oHHOTO0 cTpost. ObecrieyeHne TOCTOMHCTBA JIUYHOCTH. KOHCTUTYITHOHHBIE ITPUHITUITHT
myOJIMYHOM BacTH : u30p. Hayy. Tpyasl. C. 219.

¢ KoHtemnu pasBUTHA POCCUMCKOTO 3akoHoAaTenbersa / mon pex. T. . Xabpue-
Boit, 10. A. Tuxomuposa. M., 2010. C. 162.
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BOI0 M HECIEITHOTO Pas3roBOpa KAaK O ITOCTEIIEHHOM U II0JTAITHOM ITPOIECCe
Pean3aIun «Hepeaii308aHH020» 10 HACTOAIILEr0 BpeMeHH noTenimaa Kom-
CTUTYIINH, TAK U O IIEPCIEKTUBAX U PA3yMHOCTH BO3MOIKHOTO IIEPecMOoTpa ee
Tercra. C. A. ABaKbsIH TOBOPHUT O TOM, UTO «B II€JIOM MBI CTAJIKMBAEMCS C IIPO-
osremoit peasmm3ariuu Korceruryriuu Poceuiickoit @emepaini B COOTHOIIIEHUHT
¢ TeKyIIuM QeaepabHbIM HOPMOTBOPYECTBOM M 3aKOHOATEILCTBOM CyOh-
exToB Poccuiickoit @egeparimm»®, 4To «HESICHOCTh HEKOTOPHIX mosuruii Kox-
CTUTYLIMH BEISLIBACT U CTPEMJICHHUE «IIONIPABUTEY KOHCTUTYIINIO TEKYyIIMMNI
axramm»’, uro «KoHCTUTYIIMS OYeHb MaJsIo ComeicTByeT (POPMUPOBAHUIO 00-
IIIECTBEHHOI'0 CIIOKOMCTBUSA M OOIIECTBEHHOM ITUCIMILIMHENM ', 1M, HaKOHeI,
«BO3HHUKAET OIIYIIEHNe, YTO aBTOPHI KOHCTUTYIINH 1aske U He IIPeICTaBJIIA-
JIF, YTO CO3AIOT (PYHIAMEHT COBCEM JAPYroro obImecTsa, KOTOPOro OHU M CAMH
Bps Jiu skesanm», a «KoHCTUTYIMA M JKM3HB IIOKA CHUJIBHO PAaCXOIATCS»!.
Taxum obpasom, C. A. ABakbsiH craBuT Bompoc: «He ciemyer jim TOBOPUTH 0
HoBO# KoHcTHTYIIMM KaK O CpeiCTBE ITOJIUTUYECKOTO OUMIIEHUST CUCTEMBI»!2,
ABTOp HACTOAIIEH CTATHU HECKOJIBKO JIeT HasaJ TaKKe IIbITaJIcsT 000CHOBATh
CBO€ MHEHHEe 0 HeobxXoaumocTu mepecmorpa KoHceTuryrium, yrBepsIas Te3uc
0 COMHHUTEJIFHOCTH IT0JIOKEHUS U3JTUITHEr0 U M30BITOYHOTO IIOCTOSHCTBA TIPO-
mecca peanusarmu KoHCTUTYIIMM, 4TO caMa I10 cebe peasn3alius He MOKET
OCYIIECTBJIATHCS OECKOHEYHO JI0JIT0, YTO BPSJI JIU PA3YMHO IPUCIIOCA0INBATD
KoucruTyiuio k¥ MEHAOIIHNMCS II0JIMTHKO-ITPABOBBIM BO33PEHUAM IIOJIUTHKOB,
4T0, HaKoHell, KOHCTUTYIINS JO/KHA yaKe CeroIHs YCTAHABINBATE PeaIbHbIN
CTAHAAPT IIOJUTUKO-d9KOHOMUYECKOT0 PA3BUTHS, OJIATOIIOJIYYHS UYeJIOBEKA,
Tak KaK OHA HeoOXoauMa JJIs peaIbHOM IIpaBoBoi skuaHu crpandsl . A. 1. Ka-
3aHHUK IIPHU3BIBAET «CAMBIM PEIUTEIbHBIM 00pa30M OTKA3aThCA OT KKOPPEeK-
THPOBKI» HBIHE HeicTByommeil Koncrurynuu PO, mmycrs gase aBTOPUTAPHOIM.
... Ecstm MBI He HaydmMcs sKUTH 110 getictyiorieit Koucrurymuu PO, To Ham
He IIOMOKeT HUKaKasi KOHCTUTYIIUSI, B TOM YHCJIe U caMasi COBepITeHHasm» .,
H. C. Bougaps, anaan3upyst pasjJIndHbIe TOYKHU 3PEHU 10 JaHHOMY BOII-
pocy, KOHCTaTHUPYET, YTO «BPSJI JIA €CTh OCHOBAHMUS cunTaTh Hairy KoHcTuTy-
0 MHUMOM, QUKTUBHOI». C ero TOYKH 3peHus, cJIedyeT 00JIbIlle TOBOPUTH

8 Agarvarn C. A. PasMmblnuienns KOHCTHUTYIIMOHAHCTA © n30p. crareu. M., 2010.
C. 362.

9 Tam sxe.

10 Tam sxe. C. 535.

1 Tawm ske.

12 Tam xe. C. 357.

13 Cm.: Cmapunos FO. H. Bynymiee Koucerurymun Poccuiickoit Memeparinm : «pea-
u3anus 6e3 U3MeHeHUN, «IIpeodpasoBaHmue» WIH «Hen30esKHOCTD mepecmorpay? // 13
IyOJIUKAIIAMA TTOCIIEIHUX JIET | BOCIIOMUHAHUS, UIeH, MHEHWs, COMHEHUS... | COOPHUK
u30p. Hay4d. TpyaoB. Boponesk, 2010. C. 184-215. Cwm. Taksxe: Eeo oce. «KoppekTrpos-
ka» KoHcTuTyIuuy | aIMUHACTPATUBHAA «JIOTHCTHKA» BHECEHU monpaBok B OCHOBHOM
3axoH // Tam xe. C. 216-234.

“ Kazannux A. M. Asropurapusiii xapaxkrep Komcrurymun Poccuitckoit @emepa-
mun 1993 r. // Korcruryms: Poccuiickoit Mefepariuu : MOIUTHKO-9KOHOMIYECKHE TIPH-
OpPHTETH : MaTepuaJibl Beepoceniickoit Hayd.-mpakT. KoHd. (Omck, 16 Hosabpa 2009 r.)
/ otB. pex. A. H. Koctioros. Omck, 2009. C. 33.
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o peammaanuu KoHcTUTYyIIHMH, 0 XapaKTepPUCTUKAX W PA3BUTHN KOHCTUTYIIHO-
HaymaMa'®., AHaIM3Upys HAUBasKHEMNIe BOIPOCH O 3HAYMMOCTA W BEPHO-
CTH YCTAHOBJIEHHOTO KOHCTUTYIIMEl CTPAHBI CTPATErMYeCKOr0 Pa3BePThIBAHUS
ee IOTEeHIMAaIa OTHOCUTEJILHO BCEX dJIEMEHTOB POCCHMCKOI0 KOHCTUTYIIMOHA-
nuaMma, B. B. HeBunckuit gemaer ymop B passutun KoHcTuTyiimm uepes «1pe-
o0pas3oBaHMe KOHCTHUTYIIUM KAaK CYIIeCTBEHHOEe M3MEHEHHE CMBICIA OTHesIb-
HBIX HOJIO0KeHNH (OYKBBI) KOHCTUTYIIMN B IIO3UTHBHOM MJIM HETaTHBHOM Ha-
IpaBJieHuN 0e3 BHECEHHWs M3MEHEHUIN B TEKCT CAMOM IMMCAHON KOHCTUTYIIN
IIOCPEICTBOM PA3BUBAIIIETO €€ 3aKOHOJATEIbCTBA U CYIe0HON mpakTUKm» ',
BakaHurBasa KpaTKUM 0030p MHEHMN OTHOCUTEIHHO COBEPIIEHCTBOBAHMS POC-
CHUICKOr0 KOHCTUTYIIMOHAJIM3MA, MO:kHO npusectr MHeHne E. C. AunurmHa o
«MoJIOHOCTI» (II0 MICTOPHYECKUM MepKaM) poccuiickoir Koreruryimm u caabdoii
peamsaium ee IMOTEHIINAIa; CIeI0BATEILHO, «BO IJIABY YIJIA CJIeAyeT II0CTa-
BUTH He uero pesuany OCHOBHOIO 3aKOHA, 4 MIAEK BCEBO3MOKHOTO PACKPHI-
THS €r0 IIO3UTUBHLIX HAYAJ U CIVIAKNBAHNS HeTATUBHBIX IIPOSBICHUIN!,

B mamreit crpase, B KOTOpOi KOHCTUTYITOHAIN3M SABJISAJICA IPAKTHKOMN yC-
TAHOBJIEHUS IIPUHIIUIIOB U IIaPAMETPOB I'OCYJAPCTBEHHOr0 U O0IIEeCTBEHHOI0
Pa3BUTUA HA HPOTAKEHUN MHOI'UX JeCATHJIETHH (Cloa BKIIOYAEM U IIEePHOL
KOHCTUTYITHOHHO-IIPABOBOM perjiaMeHTAIINH OTHOIIIEHUH B COBETCKOE BpeMsI),
copemenHas Houcruryims — OCHOBHOM 3aKOH C COOTBETCTBYIOIIUM, HEBEPO-
SITHO TPEIIeTHBIM W YyBCTBEHHBIM, K HEMY OTHOIIIEHWEM CO CTOPOHBI 00IIe-
cTBA.

Ilomururo-ipaBosoe sHauenme Komcrurymmm Poccmiickoit Menmeparyum
3aKJII0YaeTcs, IJIaBHBIM 00pa3oM, B TOM, UTO OHA «3aCTABUJIA» U3MEHATHCI
pOCCHICKOEe 3aKOHOOATEILCTBO, IPUBOIS €r0 HOPMEI K MEKIyHAPOIHO-IIpa-
BOBBIM CTAHIAPTAM, K CJIOMKHBIIIEMYCS IIPABOBOMY COIEPYKAHMIO Y H3BECTHBIM
B COBpPEMEHHOM MHpe IIapaMeTpaM TJIABHBIX KOHCTHUTYIIMOHHO-IIPABOBBIX
uHeTUTyTOB. KOHCTUTYIIMS pasBHBajia 3aKOHOIATEILCTBO M obeclieunBaia
OCHOBBI JIJIsI IPOBENEHNS MHOTOUYNCJIEHHEIX IIPOBEIEHHEIX (I 0TYACTH eIle
IPOBOIMMBEIX CErofHs) pedopM: cymebHas pedopma; pedopMa OTHOIIEHUH
C IIeJIbI0 ODeCIIeUeHUs eIMHOr0 IPABOBOI0 IPOCTPAHCTBA CTPAHEL, (POPMHU-
pOBaHME OIWHAKOBBLIX HOPMATHBHBLIX MOJeJed [JIs TOCydapCTBEHHO-IIPAa-
BOBOTO CTPOUTEJIBLCTBA; AIMHHHCTPATHBHAS pedopma; II0C/IeIoBaTeIbLHOe
pasBUTHE IIPUHIIUIIOB OCYIIECTBICHHS JBYXYPOBHEBOIO 3aKOHOTBOPYECKOTO
nporiecca (Ha ypoue Denepariyu u B ee Cy0ObeKTaX); KOPEHHOE N3MEHeHUe
OKOHOMUYECKHUX OTHOIIEHWIN B CTPAaHEe; CO34aHNe OCHOB YaCTHOI'O U IIyOJIHNY-
Horo mpasa. Becex pedopm yxe u He nmepeuncanirs. Ho riraBHoe B TOM, UTO

15 Cm.: CoBpeMeHHBIN POCCUACKUM KOHCTUTYIIMOHAJIN3M : JOKTPUHA U IIPAKTUKA :
MaTepuaJIbl MesKBY3. Hayd.-nipakT. koHd. / oTB. pexa. H. C. Boumaps. C. 261.

16 Hesuncruli B. B. «IIpeobpasosanue» Korcruryimu PO : monsaTue, crmocoosl, mpe-
nmennl // Hesurckuit B. B. OcHoBBEI KOHCTHUTYIIHOHHOTO cTposi. ObecreyeHne JOCTOWH-
cTBa JIUUHOCTHA. KOHCTUTYITMOHHBIE TPUHITAIELI IIyOJIMIHON BJIACTH @ M30p. HAYY. TPY-
ne1. C. 218.

" Anuurun E. C. Ilpeoopasosaune Koncrurymu Poccuiickoir Memeparimu u paas-
BUTHeE KOHCTUTYITMOHHOTO 3aKOHOIATEeJIhCTBA B KOHIle XX — Havasjge XXI B. M., 2010.
C. 282.
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Koucrurynmsa Poccun  peBOJTIOIIMOHHBIM CIIOCOO0OM H3MEHMUJIA POCCUICKOE
3aKOHO/IATEIBCTBO U IIPABOBYI CUCTEMY CTPAHBI, 3aKOHOIATEJIBCTBO CTPA-
HBI CO3[aBAJIOCh (PAKTHUYECKH 3aHOBO, YUUTHIBAS TPAJUIIUU MTPEIBIIYIIHX
9TAIIOB TOCYIAapPCTBEHHOTO W OOIIECTBEHHOI'O CTPOUTEJIHCTBA, OCHOBBIBASICH
HAa HOBBIX «3aKa3ax» 110 KOPEHHOMY M3MEHEHU0 IOPUIAIYECKOTO0 Jauamad-
ta» crpaubl. Koucruryrust Poccru 3asioskmiia v MOTEHITHAI HE TOJIBKO JJIS
TaJbHEeHNIero yrouHeHusI HOPM POCCUIICKOTO 3aKOHOJATEJIbCTBA, HO U JIJId
mpomoJkeHus HayaTex pedopm. [Iporogumast B crpare modeprusayus, He-
COMHEHHO, SIBJISIETCSI TaKiKe IIPOAYKTOM KOHCTUTYITMOHHOTO pa3Butusa. Ilo
MHEHUIO IIOJIUTUKOB, YUEHBIX, 3aKOHOJATeJIeH, I1eJIbI0 MOAePpHU3aIIUN SIB-
JIsseTcst cosgaHue aghghekmuero20 2ocydapcmeat®. C mpyroil CTOpOHEBI, «pe-
QJIBHBIN KOHCTUTYITMOHAJIU3M» OyIeT rapaHTHPOBATH «IIOJHOIIEHHYIO, II0JI-
HOMACIITA0HYI0 MOJIEPHHU3AIINI0 TOJIBKO B TOM ciydae, eciau KoHcTuTyrus
OyeT co0JIroIaThCs He B 9BpeMU3Max, a JeHCTBUTEJIbHO OY/IyT 3aIUAIIeHbI
mpaBa YeJIOBeKa, U CUCTeMAa IIyOJIUIHOMN BJIACTH OyaeT PYyHKITMOHUPOBATH B
KOHCTUTYIIUOHHOM pesxume»’.

Ecisu, Hanpumep, mocMOTpeTh HA peaibHOE COCTOSTHUE aIMUHUCTPATHUB-
HOTO 3aKOHOATeJbCTBA CTpaHbl B Hadase 90-X IT. IPOIILIOT0 CTOJIETHS, TO
CIIEITAJIACTHl CMOTYT KOHCTATUPOBATH HEBEPOATHOE €ro Pa3BUTHE; Pe3yJib-
TaThbl TAKOTO PA3BUTHUS 3ACTABJIAIT YIUBJIATHCA KAK MHOT000PA3HI0 TAKUX
U3MEeHEeHU, TaK U CJOKHOCTU CO3TaHHON aIMHUHHUCTPATHUBHO-IIPABOBOM Ma-
Tepuu. B cooTBeTCTBHM ¢ XapakTepoM H3MeHEeHUs aJIMUHHUCTPATHUBHOTO U
aIMUHUCTPATUBHO-IIPOIECCYAJBHOTO 3aKOHOOATEILCTBA He TaK OBICTPO, KaK
caM¥ 3aKOHBI, HO TOKEe CTPEMUTEJILHO BUIOU3MEHAIACHh U TEOPUS aIMUHUC-
TPATUBHOIO ¥ aJIMUHHCTPATUBHOIO IIpolieccyasbuoro mpasa Poccuu. To, o
YeM THUCAJHU yUYeHbIe-aAMuHUCTpaTuBUCTHI 10—15 JieT Has3as  Kak O IJTaHax
B ped)OpMUPOBAHUH ATMUHUCTPATUBHOTO IIPABA, CKOPO CTAJIO PEATHHOCTHIO
MPaKTUKHU aMAHUCTPATUBHO-IIPABOBOI0 IpuMeHeHust. MHOTHe TepMUHEL, He
B TIOJTHOM Mepe SICHbIe U IIOHATHBIE B T TOJIBI, ITOJIYYNJIH HOPMATHBHOE ITPABO-
BO€ 3aKpeIlieHre W CTPEMUTEJIbHOe pa3BUTHEe B 3aKOHOaTe bcTBe. Hampu-
Mep, 9TO OTHOCUTCS K TEOPHUHU T'OCYIaPCTBEHHOM CJIY K0BI, a IMIHUCTPATHBHO-
TO CYIOIPOM3BOJICTBA, aAMUHUCTPATUBHEIX IIPOIlEAYP, aIMUHUCTPATUBHOTO
JIOTOBOpA, aIMHHUCTPATUBHOM perjiaMeHTAIIMH B CHUCTEeMe OCYIIeCTBJICHUS
TOCYIapCTBEHHBIX (PYHKITUH U TOCYIapPCTBEHHBIX YCJIYT, aIMUHUCTPATUBHOM
nenukrosiorun. [losBUIHCH HOBBIE CYIKIEHIUS O POJIX U 3a[aYaX roCy1apCTBEeH-
HOTO YIIPABJIEHUS B CTPAHe, 0 MECTOHAXOKICHUN YeJI0BEeKA U I'PaKIaHNHA B
aIMUHUCTPATUBHO-IIPABOBOM MOJIUTUKE. ITO TOJIBKO IJI00aIbHbIE ITPOOJIEMEL,
a B KaKJIOU M3 HUX — MHOKECTBO TOYEUYHBIX IIpeo0pa30BaHUll, CoeTUHEHNE
KOTOPBIX B CHUCTEMY CO3AET IIPEICTABJIEHUE O CJIOYKHOCTH IIPOU3BEIEeHHBIX
Ipeobdpas3oBaHUMl B CTPYKType aJIMUHUCTPATHBHO-IIPABOBOTO PEryJIMpOBa-
Hus. QopMupoBaHUE AIMUHUCTPATUBHOTO 3aKOHOAATEIBCTBA ITPOUCXOIHIIO

18 Cm., Hapumep: Mogepuusaus Poccun kak ycaoBre ee yCIeITHOTO PA3BUTHS B
XXI Beke / otB. pen. A. H. Apunaun. M., 2010. C. 14, 37.

¥ Kabviuwes B. T. KoncruryiimoHa nsm Kak rapaHThs MojaepHusaimu Poccun B
XXI Beke // CoBpeMeHHBIN POCCUUCKUY KOHCTUTYIIMOHAINUSM : JTIOKTPUHA U IPAKTUKA :
MaTepraJIbl MesKBY3. Hayd.-nipakT. koHd. / ors. pea. H. C. Boumaps. C. 41.
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B IIOJIHOM COOTBETCTBUH C OOIMMMU TEHICHITUSAMU PA3BUTUS IIPABOBOM CHC-
TeMBI CTPAHBI M TOCYIapCTBEHHOI0 CTPOUTEIBCTBA, OCHOBAHHBIX HA IJIABHBIX
HPUHIIAIIAX M MHCTUTYTAaX KOHcTHUTyImoHaauama. Koncrurymusa Poccum co-
3IaBaJjia HOBBIE CHCTEMBI: IIPABOBYIO, CYIeOHYI0, aAMUHUCTPATUBHYIO, N30M-
paTeIbHy0, HOPMOTBOPYECKYI0, PeJepaTUBHYIO 1 CUCTEMY I'OCYIaPCTBEHHBIX
rapaHThi. OTOT CIIMCOK MOKHO IIPOIOJI:KaTh U fgajiee. HoBble rocymapcTBeH-
HO-IIPABOBBIE CHCTEMBI, B CBOIO O4epeab, (POPMUPOBAJIN U HOBbIE MHCTUTYTHI, 1
HOBEBIE coo0IecTBa?’, a Takke HOBOE IIPeICTaBJIeHre 00 UX POJIK B T'OCYIapCT-
BEHHO-IIPABOBOM CTPOUTEIBCTBE U 00eCIIeUeHNHU 3allUThI 00IIIecTBa, YejIoBe-
Ka, TpaskIaHuHA.

Koneuno, npuHIMINAIBHBIA AaHAINS PE3yJILTATOB KOHCTATYIIMOHHO-IIPA-
BOBOM peaM3alliy IIO3BOJIUT CPOPMYJTIMPOBATL M HEKOTOPHIE KPUTHYECKIE
CYsKOEeHMS OTHOCHTEJILHO 3(P(PeKTHBHOCTH TOCYIAapCTBEHHO-IPABOBOI0 paa-
BUTHS CTPAHBI 1 oOecredveHust 0JIaroImoJIyuns YyeaoBeKka u rpaskganuaa. Ho
po0JIEMBI TAKOTO PA3BUTHSA U COOTBETCTBYIOIINX PEAJIHH CYIIeCTBOBAHUS I'0-
cymapcTBa, o0IecTBa, YeJIOBeKa — BAMKHBIN IIOBOJ JIJIS JAJIbHEMIIIEero 0CMBbIC-
neHnsa kadectsa KoHeTUTYIIMY cTpaHbl U 4J1s1 BEIPAOOTKM HOBBIX CTPATETHH B
ee peanu3auyull.

Kcerarwn, o peanusanun Korcruryimm.,

Kasgnpiii coBpeMeHHBIN YeI0BEeK B TeUYeHUe IHS He pa3 BKJIIYAeT CBOM
IepPCOHAJILHBIM KOMIIBIOTED. 3allyCKaeTcs OIlepPallMOHHAS CUCTEeMA, pa3Bopa-
YHBAITCI IPOTPAMMEI, IIOABJISIOTCA MHOTOUYMCICHHBIE IAITKU, (DA, TeK-
cTel... Ho ogmHOBpeMeHHO mJig 6e30IIacHOM paboThl KOMIILIOTEpPA HeHCTBYeT
MOIIIHAs 3alluTa B BUAE aHTUBHUPYCHBIX mporpamm Kacnepckoeo, Dr. Web
WJIN BRJIOYAeTcs apyras cucrema 3amursl. Korcrurymus Poccutickoir Meme-
palyu, KaK TOBOPAT yUEHBIe-KOHCTUTYIIMOHAJINCTEI, TAKKE B T€UEHNE BCEero
BPEMEHH CBOET0 JIeHCTBUSA Peasilu3yemcs Ha IpakTUKe (TEpMUH «peaTu3anus
KoucTurynmum» mpovHo BOIIIENI B IIPABOBOM JIEKCHKOH IIPABOBEIOB U OJIUTH-
koB). OgHaKko moka He CO3maHAa «aHTUBHUPYCHAS» IPOrpaMMa B peaIn3allin
KOHCTUTYIIUH; KAK HEeT W IIPOYHBIX 0aphepoB HA IIyTH 0e3amleUISIIHOHHOIO0
M3MEeHEHHUS TeKCTA KOHCTUTYIIMHI; HET MOIITHEIX 3aCJIOHOB JIJIs IIPOM3BOJIHHOI0
TOJIKOBAHMS M BHECEHUS IOIPABOK B ee TekcT. K comkasiennio, mpakTuyecku
HEBO3MOKHO MapaHTHPOBATH PA3BHUTHE TEKYIIEro 3aKOHOIATEJILCTBA B II0JI-
HOM COOTBETCTBHHU C IIPUHIIAIAMM, HOPMAMU KOHCTUTYIIMM, UX CMBICJIOM U
IrJIaBHBEIM cogepskaHueM. To ecth B Poccun He co3pgasim mporpaMmy 3alluThl
B peasiuzayuy KoHCTUTYIIMM 110 MHOIMM OCHOBHBIM HAITPABJIEHUAM, MHCTH-
TyTam, BUJAM T'OCYIapPCTBEHHON [1eATeIbHOCTH, 00ECIIeUeHNI0 0JIaTOMOIY Ir s
JeJioBeKa u 001ecTsa. B kayecTBe KPUTHYECKUX BHIBOIOB MOYKHO KOHCTATHUPO-
BaTh, 4YTO peasmaanusa KoHCTUTYIIMM HA ITI0BEPXHOCTHOM YPOBHE BeCchMa BHY-
IINTEJIFHA: COTHA 3aKOHOB, THICAYHN ITO3AKOHHBIX HOPMATHUBHBIX IIPABOBBIX
AKTOB, HeBUIAHHAS [eTAJU3allNd HOPMATUBHON perjiaMeHTaI[UN CTATYCOB
JTOJIKHOCTHBIX JIMIL M TOCYJAPCTBEHHBIX CIIYKAIINX, TOTAJIbLHOE IIOSUMHEHNIE
BCeX JIeHCTBUI IIPUHIIUILY 3aKOHHOCTU (K COMKAJICHUIO, HE UYBCTBY 3aKOHHO-

20 Cm., HATIpUMED, O cyaetickoM coobimecTse : Kneanopos M. H. TlpaBoBas cyIiHOCT
cymetickoro coobiectsa B Poccuiickoit @emeparmu // ['ocymaperso u mmpaso. 2013. Ne 3.
C. 20-32.
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ctm»?!, o koropom mrcast . @. Illepmenesuy). Ha mpaxktuke Becbma yoemu-
TeJIBHO C(POPMHUPOBAITIACH 8UOUMOCTMb dPPEKTUBHOCTH OCYILECTBIEHUS I'OCY-
JIapCTBEHHOM JIeATeIbHOCTH U IIOJIHOIIEHHOTO0, II0JITHOMACIIITa0HOro obecreye-
HUS 0JIATOIIOJIy YIS YeJIOBEKA, COOJIIOIEHIS ero IpaBa ¥ 3aKOHHBIX MHTEPECOB.
Ho Ha mene He Bcerma Bcé cOOTBETCTBYET IIOCTABJIEHHBIM IesisaM. [Ipaxrmra
M300MIyeT KOJIOCCAJIBbHBIM O0yMaroTBOPYECTBOM, TOPMOISIIUM YIIPaBJIEHYEC-
KMI TPy FOoCyIAapCTBEHHBIX CIIYKAILIUX; C8epX0emaiu3alisl HOPMATHBHBIX
IpPeTeH3Ui K ToCyJapCTBEHHON Ciy:kbe, K CaAMHM CJIYKAIIAM IPUBOIUT K
obpatHOMy ahdeKTy: apPEeKTUBHOCTE UX TPyda Iamaer; GOpMUPYETCsS HIeo-
JIOTHS «padoThl HA BUAUMEBIE PE3yJIbTAThDY; KAK M BO BCE BPEeMEHA, TJIaBHBIM
CTAHOBUTCS CaM IIPOIIECC IesITeJIbHOCTH, a He ero pesyyabrar. Ha mese — mpax-
THUKA, JUITEeHHAs 3aKOHHOCTH, ITOHATHOCTH, d(pPpeKTUBHOCTH U CO3AI0IIA
IJIOXOM HACTPON M YHBLIYIO YIIPABJIEHUYECKYIO 9TUKY; TAK CO3IA0TCS OCHOBBI
JIJIsT OTCYTCTBUS IIPABUJILHBIX IEJI€HM MOCTPOEHU OYIYIIEero W YCTAHOBJICHMUS
EPCIEeKTUR PA3BUTHUA TOCYIaPCTBEHHOTO YIIPABJIEHHUS.

Ecnu cremosats yuenuio I'. @. Illeprrenesnyua o «4yBCTBEe 3aKOHHOCTH» U
IBITATHCA CPABHUTD C UpPE3MEPHBIM POPMAaJIM3MOM I'OCY 1A PCTBEHHOMN IeATeIb-
HOCTHU CETOIHSIIHEr0 JHS, TO BEIBOIOM MOKET CTATh KOHCTATAIIASA O nodas.ie-
HUU TIOJIUTUKO- MU HUCTPATUBHON PUTOPUKOM IIPEUMYIIIECTB HAIJIeKAIIET0
roCyIapCTBEHHOr0 yIpaBiieHus u 9PPEeKTUBHBIX aJIMUHUCTPATHBHBIX IIPO-
menyp. B HacTosIee Bpems oTcranBaeTcss He00X0IUMOCTD JaTbHEHIITEero Ipo-
BenmeHua pedopm (CymeOHOM, afMUHNCTPATUBHOM, OI0IKeTHOMN, HAJIOTOBOM 1
IPYTHX), COOIIOIeHNEe 3aKOHHOCTH (IIPABOMEPHOCTH YIIPABJIEHUS), BAKHOCTD
YKPeIlJIeHUsI TOCyIapCcTBa, PA3BUTHUS IIPABOBOM IOCYIapCTBEHHOCTH, OOphOa
C HeIIPaBOMEPHBIM HHIWBHUAYAJIHU3MOM W Koppylruei. B crapbsie Bpemena
OTH MOHSTHUS HAEJISJINCh «IyBCTBEHHBLIMN» XAPAKTEPHCTUKAMU W UM IIPH-
JlaBaJIOCh 00JIee BecoMoe 3HaUeHue 10 CPABHEHUIO C CAMUMH 00CYIKIaeMbIMU
ABJIEHUAMU. «1yBCTBO COBECTH», KIYBCTBO 3aKOHHOCTI», «IyBCTBO T'OCYIapPCT-
BEHHOCTH» OIIpeNeJIsd/ii MOBeJeHne W JeNCTBUSA IIOJUTUKOB, I'OCYSApPCTBEH-
HBIX JIesTesJIell W yYeHBIX; OHM MO0eKIaIN «UyBCTBO MHOUBHAyaIn3Mar?2, B
Te BpeMeHa JOMUHAHTON B CHCTEME IIPABOBBIX IIEHHOCTEH SIBJISJICSA IIPUOPHU-
ter uneu [lopsnaka, [N'ocymapersennocru, Cupasemiusocru, I[IpaBomeprocTu.
M. Casnrsikos-1lleqpuH 110 mpaBy yBePsLI YUTATENIEH, YTO KIyBCTBO IOCY A PCT-
BEHHOCTH JIOJIKHO UMEeTh BePX HaJl YYBCTBOM MHIUBHAyau3mMa»>, Bpsam ju B
IOJIHOM Mepe OymeT IpaBUJILHBIM MHEHHE O TOM, YTO COBPEMEHHEIE JOKTPH-
HBI IPABOBOI0 PA3BUTHS M IOCYJAPCTBEHHOIO CTPOUTEIHCTBA IOBEPXHOCTHO
BKJIIOUAIOT B CBOE COJIepIKaHme HadBaHHbIe KaTeropuu u npuHunbl. O HaKo
IpPaKTHUKA Pean3alliyd COBPEMEHHBIX HIel M MHCTUTYTOB YacTO 3aCTABJISET
3aIyMBIBATHCS HAJT TEKJIaPATUBHOCTHIO IIPOBOAUMEBIX MEPOIIPUATHH, 100, KaK
WHOTIA KAMKeTCs, I[eJIbI0 TOCYJaPCTBEHHOMN 1eATeJIbHOCTHA CTAHOBUTCS IO UM -

% Cwm.: Hlepwenesuu I. @. O uyscree 3axouuoctu // Poc. opum. sxypras. 2005.
No 4. C. 144-153.

2 Cwm.: Canmuiros-IIleopur M. Bnaromamepenusnie peun // Coop. cou. : B 10 T. M.,
1988. T. 5. C. 488.

2 Tam oxe.
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HeHMe ONPaKTUKY (3aKOHOIATeIbHOM, CYIe0HO0M, NCIIOJTHUTEILHOM) IIPABOBBIM
"HopMaMm. Ho Ha fesie mo3uTUBHEIE Pe3yJIbTAaThl (DYHKIIMOHUPOBAHUS IIPABOBOM
CHCTEeMBI CTAHOBSTCS JIMIIIb BTOPOCTEIIEHHOM 3amadeit. K cuacreio, u B HaCTO-
sillee BpeMs yUeHbIe-I0PUCTHI IIyOJIMKYIOT CTAThH, B KOTOPBIX aHAJIU3HUPYIOTC
COBpPE€MEHHBIEe IIPABOBBIE HOPMEI C IIO3UIIHM, HAIPUMEP, «3aKOHA CKPOMHO-
CTID WJIM «4yBCTBA HPABCTBEHHOM Mepb»?!, DaxkTrdyecky Ha 3alUTy UAeaJI0B
Koncrurytiuu crpasbl HallpaBJieHa U CTAThs OYeHb U3BECTHOTO POCCHUUCKOTO
yueHoro-jopucta B. B. JIyHeeBa, qaBiirero BechMa CTPYKTYPHUPOBAHHBIN aHa-
JIN3 BHICKA3BIBAHUI M3BECTHBIX B CTPAHE IIOJIMTHYECKUX U I'OCYJaPCTBEHHBIX
IesTesIel, ITOCBSAIIEHHBIX 3HAYNMBIM JIJIsI 00IIecTBa IIPOIeccaM OpraHU3alluml
MyOJMYIHON BJIACTUA U YYACTUS B Hell HApoma, COOJII0IeHs paBEeHCTBA U PaB-
mompasusa?®, HamoMmumM, uro peus mia o ciaosax riaasel Coepbanka Poccum,
YCOMHUBIIIETOCS B HEOOXOAMMOCTH KOHCTUTYIIMOHHO YCTAHOBJIEHHOTO IIPH-
HIIMIIA HapomoBJacTHs: «Bel roBopuTe cTpalllHble BeIIW: BHI IIpeijaraere
(haxTHUeCcKHU ITepeqaTh BJIACTb B PYKH HACEJIEHU... KCIn KasKIbIil 4esI0BeK
CMOZKET yUaCTBOBATH B YIIPABJIEHHHU — UTO ke MBI HayIrpasiasem? »?8, Jlymaer-
cs, TAKMe BBICKA3BIBAHUS CO3JAI0T Ty OOIIECTBEHHYIO aTMocdepy, 0J1arompm-
SITCTBYIOIILYIO PA3PYIICHUIO UIEOJIOIHHA COBPEMEHHBIX KOHCTUTYIIUM, OIpee-
JISTIOIIUX IIPUOPUTETHI IIPABOBOM I'OCYIapCTBEHHOCTH. BOT MMEHHO 09TOMY 1
Ba’KHO CO3UIAHMIE U IIOCJIeAYIONIAs 3allUTa KAHTUBUPYCHBIX IPOrPaMM» JIJIS
orcramBaHus uaeasioB u npuHimioB Koucrurymu Poceunu. [Ipocreie (u, xo-
HEYHO, IIPaBUJIbHBIE W BAasKHBIE) CJIOBA 0 HeobxomumocTu cobmogenns KoHe-
TUTYIIMH, HeO0X0UMOCTH PA3BEPTHIBAHUS ee IIOTeHIAaJIa, 3allUTe UIeaIoB
KOHCTUTYIIMOHHOTO PAa3BUTHUA HUYEr0 He IPUBHECYT B IIPAKTUKY (DOPMHUPO-
BaHUS HOBOI'O IOCYJapCTBA U PEAJIBHOTO TOCYIaPCTBEHHOTO rapaHTUPOBAHMUS
0J1aroII0IyUmsi, PABEHCTBA, OTBETCTBEHHOCTH I'OCYJapcTBa Iiepes 00IIecTBOM
U TpaskIaHaMH.

CeromHs, KaK ¥ paHee, BHICKA3LIBAIOTCA IIPABUJIbHBIE CY:KICHHA 0 He00-
XOIUMOCTH «CAMOIIUTED OOIMECTBA W TPaKIaH OT OIOPOKPATHU3UPOBAHHOIO
rocyIapCTBa U IIPOU3BOJIBHO JEHMCTBYIOIIUX IIOJIUTUKOB M IOCYIapPCTBEHHBIX
neareneit. Hanpumep, B. B. Jlamaesa nuimer: «...1j1s1 Toro 4To0bl OyKBa M AyX
Koucrurynimn PO Bommorminch B peajbHOCTb, HEOOXOIMMBI OOJIBIINE YCH-
JIMSI CO CTOPOHBI CAMHUX T'paskaaH B O0opbbe 3a cBou mpasa»?’. OCHOBHBIM ee
PEeIJIOMKEHUEM SIBJISETCSI OCBOOOJKIEHME POCCUMCKOM IOPUCIPYICHIINN «OT
CHCTEMOIIEHTPUCTCKUX CTEPEOTHUIIOB, IPUCYIIIUX TOMY JIMTUCTCKOMY IIPABOIIO-
HUMAaHNIO COBETCKOro 00paaiia, KOTopoe Bee ellle JIEMKUT B OCHOBE JJOKTPUHEI 1
JIOIMBI COBPEMEHHOTO POCCHUMCKOTO IIpaBa»?s,

2 Cwm.: Kozauerro M. A. 3akoH CKPOMHOCTH M CKPOMHOCTB YTOJIOBHOTO 3aKoHA //
Poc. ropun. sxypuast. 2007. Ne 3. C. 7-11.

% Cwm.: JIynees B. B. O paBeHcTBe u paBHOIpaBuu B coBpemenHoi Poccuu // Tocy-
maperso u mpaso. 2013. No 5. C. 95-99.

26 URL: http://www.compromat.ru/page_32275.htm (mata obparenus: 15.07.2013).

21 Jlanaesa B. B. Kpurepun orpaHuveHns IIpaB yesJoBeKa u rpasxkgannta B Kow-
cruryiuu Poccuiickoit @eneparium // Tocymaperso u mipaso. 2013. No 2. C. 14.

% Tawm sxe. C. 14-15.
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Taxum obpasom, anmusupyc B peanusanuu KoHcTuTyimyu cMor ObI Ipe/-
OTBPATHUTH HEKOTOPBIE IIPOTUBOPEYNBLIE U Hed)(PpeKTUBHBIE 3aKOHOIATE/IbHBIE
HOBEJLJTBI, IIPUHECIIHE YIepd cTpaHe U CO3TABIINNE YCJIOBUS JJIsI OTCTABAHUS B
TeMIIax IIPaBoBOro passutud. OTyacTu PyHKIINN «AHTUBHAPYCA» B PeATU3AIIAN
Koucruryiiuy cTpaHbl BBITOJIHSIIOT UHCMUMYM KOHCMUMYUUOHHOU 10CMU-
LuU, KOHCTUTYIIMOHHOE cymompon3BoncTBo, Koucruryrmonnsrii Cyn Poccumii-
croit Memeparmu. [Ipakrura gesresrsaoctu Konerurymmonsoro Cyma Poccun
JIOKA3bIBAET II0JIE3HOCTD M YPE3BBIUANHYI0 BAKHOCTD JAHHOIO CyIe0HOro opra-
Ha. [Iposepra Cymom Ha coorBercTBre KoHCTUTYITMH HOPM 3aKOHOIATEILCTBA,
bopMupoBaHUEe IIPABOBBIX IIO3UIIAM 3ACTABJIAIOT 3aKOHOIATEJIEH M3MEHSTh
3aKOHOTBOPYECKYIO IIPAKTHUKY, BHOCUTH M3MEHEHHUS B 3aKOHBI; CO3IaeTcs Ta
aTtmocdepa B cUCTEME IOCYIapCTBEHHOM JIeATeIbHOCTH, KOTOpasi CIIOCOOCTBYET
hbopMHUPOBAHMIO IIPABUJIBHEIX U SICHBIX IIPEICTABICHMI 0 HASHAYEHHWH 3aKO-
HOTBOPYECKOI'0 IIPOIECCa M 3HAYMMOCTH €r0 Pe3yJIbTaToB JJist crpaHbl. Kome-
turyrmorubit Cyn Poceru, BocIiosHsIsT mpobestbl KOHCTUTYITHOHHO-IIPABOBOIO
PeryJIMpoBaHMs, WCIIOJIb3YeT BO3MOYKHOCTH CHCTEMHOI'O TOJIKOBAHMSA KOHCTH-
TYITMOHHOI'O TEKCTa, «OIMHMPAsCh HA IIPABOBOM CMBICI Te€X KOHCTUTYITHMOHHBIX
ITOJIOYKEHHU, PEryJIATUBHOE JeHMCTBHE KOTOPBIX PACIPOCTPAHSIETCS Ha IIPo0esIh-
myio curyarmon?®. ITo muenwnio H. C. Borgaps, Koucruryimonnsiit Cyx Poceru
«KAK OpraH KOHCTUTYIIMOHHOIO IIPABOCY s 00€CIIEUNBAET II0CIeI0BATEIILHYIO
rapMOHHU3AIINIO OYKBEI U Myxa KoucTuryiuuy, mpuBeaeHre ee GopMaIbHO-I0PH-
IMYECKOr0 HOPMATHUBHOIO COIEPsKAHUS, He3aBHUCHMO OT BPEMEHH H IIOJIUTHU-
YeCKUX YCJIOBUU ee IMPUHSATHUS, B COOTBET-CTBUE C PEAJbHBIMU OTHOIIEHUSIMHI
HOJINTHUYECKOI0 BJIACTBOBAHUS, COITUAIEHON M 9KOHOMHYECKOM OPraHn3alluelt,
HPAaBCTBEHHO-3TUYECKHMH IIEHHOCTSIMHU 00IIIeCTBA M IrocygapcTBan®.

B peammzammu Koscrurynmum Poccun Oblim M oveBHIHBIE IIPOOJIEMBI:
MeJINTEIbHOCTD; OIITMOKY B IIPUHUMAEMBIX Mepax U HOpMax; HesKeJIaHue OT-
KPBITH YIIPABJIEHNE M IPOYHO 3aKPEIUTh JJIs O0IecTBa BO3MOKHOCTH yUaC-
THS B YIPAaBJICHUH; HEKeJIaHNe YYNTHLIBATH KOHCTUTYIIMOHHEIE IIPABOBBIE
CTaHIAapPTHl PABEHCTBA U paBHOOpaBHsS! B 00IlleCTBe M B CHCTEMe Tocygapc-
TBEHHOH JIeATEJIHOCTH; OTCYTCTBUE SICHBIX IIeJIeH B OCYIIIECTBJIEHUH ITPABO-
BOH IIOJIMTUKMN; IPOTHBOPEYNBOCTD JEeMCTBUM 110 peasmaanuu KoHcTuTyImm;
OTCYTCTBHE KOHCOJIUIAIINN MCCJIEIOBATEIbCKUX CHJI II0 OTCTAMBAHMIO OOIIIHX
IIEHHOCTEH; BEJIOMCTBEHHBIN IT0/IXO0/] B OTCTAMBAHUY HHTEPECOB peaIn3alium
KOHCTUTYITMOHHO-IIPABOBEIX HOPM (HAIPUMEp, IIPOTHUBOIIOJIOKHEBIE TTOIXOIbI
IpeJicTaBUTeIeH BBICIINX CYAeOHbIX MHCTAHIINM CTPAHBI K HJIee OCYIIeCTBJIe-
HUSA aIMUHACTPATUBHOTO CYI0IIPOU3BO/ICTBA).

2 Jlanaesa B. B. Kpurepun orpannyeHus mpas 4yesiOBeKa U rpaskgaHnHa B KoH-
cruryiuu Poccuiickoit @eneparum. C. 17.

30 Boroapy H. C. KoHCTHTYIIMOHAIM3M KaK HPABCTBEHHO-dTUYECKAs KATETOPH :
METOJIOJIOTUS TIO3HAHUS B KOHTEKCTe MOMX YHHBEPCUTETOB KOHCTHUTYIIMOHAJM3Ma //
CoBpeMeHHBbIN POCCUNUCKHIA KOHCTUTYITUOHAIN3M : TOKTPUHA U IIPAKTUKA : MATEPUAJIBI
MesKBY3. Hayd.-mipakT. KoHd. / otB. pex. H. C. Boumaps. C. 33.

31 Cm., mampumep: IIpecnsarxos M. B. KoHcTUTyIIMOHHAS KOHIIEIIIIUS ITPUHITALIA
cupasegiusocta / mox pex. . H. Komkosoit. M., 2009.



AnMuHHECTPAaTHBHOE U TAMOKEHHOE IIPABO

Koncruryiusa Becerna u B Kaskgoi crpade (Kak B IIPOIILIOM, TAK W B HACTO-
sIee BpeMs) yCTaHABIMBAET COOTBETCTBYIOILYIO MO0Cb U CINAHOAPMbL KOH-
CTUTYLIMOHHOTO PEryJIMPOBAHUS, CO30ABAs IIPU 3TOM OCHOBY IJIS CJIOYKHOTO U
HOPOM JJINTEJILHOrO IIePHOAa PeaIn3alii KOHCTUTYIITHOHHBIX UIeH, IPUHIIN-
OB, CHCTEM U CTPYKTYP IOCYIAapPCTBEHHOTO CTPOUTEILCTBA M OOIIECTBEHHOI0
pa3BuTusa. B m3BecTHOM cMBICIe peub uaeT 00 00beKTaX KOHCTUTYIIMOHHOIO
PeryJaIupoBaHus, PyHKIUAX U 3HAYCHUN KOHCTUTYIIUN, 0 KOHCTUTYIIMOHHBIX
rapaHTUAaX B IIPOIECCe CTAHOBJIEHUS MOJIHOIIEHHOI'O, OTBEUYAIIIEro Tpebo-
BaHMAM MIPABOBOM TOCYIAPCTBEHHOCTH, 3aKOHOIATEJILCTBA, PErjIaMeHTHPY-
IOIIEro MHOTOYHCJIEHHBIE c(pepbl OOINeCTBEHHBIX OTHOoIIeHui. He orpuiias
HAYYHOTO B3TJIsaa 00 ocobom obvexme KOHCIMUMYUUOHHO20 TIPABOBOIO pe-
I'yJINPOBAHUA, 11€71€C000Pa3H0 OTMETUTh HAJHWYME IIeJIbHOM CHCTEMBI KOH-
CTUTYILIMOHHO-IIPABOBEIX HOPM, 00€CHeUnBAIOIINX (DOPMHUPOBAHNE MHOIOUKC-
JIEHHBIX OTPACJIEBBIX IPABOBLIX MHCTUTYTOB, PA3BHATHE KOTOPHIX HAIIpaBJIe-
HO HAa CO3JaHMe I0PUIUIECKOro ITOTeHINAIA U HA CAMO «KOHCTUTYUPOBAHIE)
TJIABHEHUIIINX OTpacyiel COBPEMEHHOT0 IpaBa, cep HAIMOHAJIBHOIO 3aK0HO-
IaTeJIbCTBA, IIPABOBOM CHUCTEMEI BOOOIIIE.

Kax obmime, Tak u cremuaiabable (PYHKIINNA KOHCTUTYIIUN 00€CIIeUMBAIOT
dopMupoBaHME COOTBETCTBYIOIIEH OTPACIIM IpaBa B TeX IIpejeiiaX, KOTOPbIe
OTYETJIMBO M IIOHATHO YCTAHOBJIEHBI KOHCTHUTYIMOHHBIMU IIPABOBBIMU HOP-
MaMu. B KOHCTUTYIIMM 3aJ103KeHbI KaK OCHOBEI JIJIs KOHCTPYHUPOBAHUS OTPAC-
JIEBBIX IIPABOBBIX MOJIEJIEl, TAK U IPHOPHUTETHI MOCYAAPCTBEHHON IOJIUTUKI
C IeJIbI0 ODeCIevYeHHus pean3alluil CaMON KOHCTUTYIIMA B 3aBHUCHUMOCTH OT
JIOCTUKEHMS HOBOI'O0 KauecTBa I'OCyIapcTBa M 00IIecTBAa, OT KOHIIEIITY AJIbHBIX
meJel peryJsipHO BOSHHKAIOIIEN B PA3BUTUU I'OCYyJapPCTBA U OOIIECTBA HIE0-
Joruu MomepHusanuu. TakuMm o0pasoM, KOHCTUTYIIMsS 00s3bIBAET BHAUAJIE
CO3IIaTh «HEOOXOQUMBIM MUHUMYM» IIPABOBOT0 PEryJIMPOBAHUSI COOTBETCTBY-
OIIUX OOIIECTBEHHBIX OTHOIIEHUH (KaK YaCTHOIIPABOBOIO, TAK U IIyOJIMIHO-
mpaBoBOoro xapakrepa). Ilo mcreveHnn xaxoro-to BpeMeHU UM (MJIH) B CBSI3U
C OYEeBHIHOM HE0OXO0AUMOCTRIO (IIOTPEeOHOCTHI0) COOTBETCTBOBATD YCTAHOBJIEH-
HBIM CTAHAAPTAM, CMBICIIY U IIPUHIUIAM KOHCTUTYIIMOHHOTO PETyJINPOBAHN
KOHCTUTYIISI AKTHUBUPYET IIOTEHIINAJ CBOMX HOPM, MAeH, IPUHIIAIIOB C IIe-
JIBIO IIPOBEIEHN MHOTOUYNCIEHHBIX ped)OpM rocyIapCTBEHHON 1 OOIIECTBEH-
HOM JKHU3HU.

Jli1s1 cdhepsl aIMUHMCTPATHBHO-IIPABOBOI0 PETYJIMPOBAHNSA KOHCTATYIHEH
ompeJeJIeHbl 3aJa9i, OCHOBBI, MACIIITA0 U IIpeeJIbl IepBOHAYAIbHON 3aK0HO-
JTaTeJIbHOM perjiaMeHTAIIUH YIIpaBJIeHuecKnX oTHorreHni. Cioga, HaIrpumep,
OTHOCATCS: (POPMUPOBAHKE CUCTEMBI M CTPYKTYPHI T'OCYIapPCTBEHHOIO YIIPaB-
JeHus; o0pa3oBaHNe OPTaHOB MCIIOJHUTEILHOM BJIACTH; CO3TaHMNE CHCTEeMEI
rocyIapCTBEHHOM CIIyKObl; yCTAHOBJIEHHE JIJIS CYI0B HOPMOKOHTPOIUPY FOIIIX
IOJTHOMOYHH C IeJIbI0 3aIlUTHI ITPAB W CBOOO YeJIOBEeKA U TpaskIaHUHa; yU-
peskIeHne B CUCTeMe IIPABOCY AU A MU HUCTPATUBHOIO CyJOIIPOU3BOICTBA; I10-
CTPOEHNE MHCTUTYTOB, FAPAHTUPYIOIINX 3aKOHHOCTD IIyOJIMYHOIO aIMUHICT-

32 Cm., mampumep: Xabpuesa T. A., Yuprun B. E. Teopusa coBpeMeHHOM KOHCTUTY-
muu. M., 2005. C. 67-75.
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PUPOBAHUS; 3aKpEIIeHNEe TIOJIOMKEHUSI 0 3aKOHOTBOPYECKOM [IeATEeTLHOCTH B
00JTacT aIMHUHUCTPATUBHOTO W AJIMUHUCTPATUBHO-IIPOIIECCYaATBHOTO 3aKO0-
HOJATEJILCTBA Kak Ha ypoBHe Poccutickoit Menepariuu, Tak u ee CyOBEKTOB.

CeroHst BOSHHKAET BOITPOC: HACKOJIBKO 9(p(peKTUBHO M B TIOJTHOM JI Mepe
PACKPBIT B IPAKTHUKE POCCUMCKOTO IIYOJIMIHOI0 aMHUHUCTPUPOBAHUS IOTEH-
muasn Koucruryrun Poccuiickoit Meneparium, oTHOCATIANCT K OPMUPOBA-
HUI AJMUHUCTPATUBHOTO U aIMHUHUCTPATUBHO-IIPOIECCYATHHOTO 3aKOHO-
nmarenbcTBa? KpaTko u 0lHOZHAYHO OTBETHUTH HA 9TOT BOIPOC HEBO3MOKHO.
OpHako BechMa BasKHO HOTYEPKHYTH, uTo 3a 20 JieT cBoero getictBuss KoH-
crutytus Poccuiickoit @emepariny okasajia HeBEPOITHO MOIITHOE BIUSHUE Ha
COBpPeMeHHOEe pPa3BUTHE AJMUHUCTPATUBHOTO IIPaBa ¥ aJMUHHUCTPATHBHOTO
3aKOHOIATEJIbCTBA, PE3yJIbTAThl KOTOPOTO BIIEUATIISIOT U ITO3BOJISAIOT KOHCTA-
THUPOBATH WX BHICOKOE IIPABOBOE KauecTBO. TeM He MeHee IIOTEHITHAJ HATIEH
Koncruryriuu B 1oTHOM Mepe He PACKPHIT, €CJIU CYIUThH 0 ITpobeJsiax B CUCTEME
AIMUHUCTPATUBHO-IIPABOBOTO PETYJIMPOBAHUS, O IPOTUBOPEUHUSIX IIPOIecca
HOBEJIJIMPOBAHUS 3aK0OHOIATEIbCTBA U, HAKOHEI, 00 OTCTABAHUN B PA3BUTHUU
POCCUIICKON aMUHUCTPATUBHO-IPABOBOU TEOPUU OT CJIOKUBIINXCA B €BPO-
MeWCKUX CTpaHaX MOAX0/0B, CTAHAAPTOB U IPHUOPUTETOB HCCIE0BATEIBCKOM
JIeSITEJIFHOCTU B 00JIACTH I0PUIUSAIIAN IIYOJIUIHOTO YIIPABJIEHUS.

Koncruryrmsa Pocentickoit @emepariuy coqeps;KuT IIOTEHITHAJ JIJIsT 00ecte-
YeHUS YJIYUIIeHUA aJMUHUCTPATUBHOIO 3aKOHOIATEILCTBA U JIJIS JOCTHIKE-
HUS TIeJIell MOIePHU3AIINN TOCYIapCTBEHHOTO yIpaBiieHusa. MoaepHu3aIims
(kak wmes1, KaK IPaKTUKA IPABOIIPUMEHEHU U KaK IIOJUTHUKA) B JIOOOM 00-
IecTBe W TOCYyJapCTBe HA BCEX aTallaxX UX PasBUTHUS OyleT BocTpeboBawma, nbo
MOJEPHUSAIIHS — 9TO CII0CO0 UX PA3BUTHS U IIPUCIIOCOOJIEHUS K HOBBIM PeaJib-
HOCTSIM IIPABOBO CHCTEMBI, BCEX IOPUIMIECKUX TOHATHUH, ITPABOBBIX UHCTUTY -
TOB, BUJIOB TOCYJAPCTBEHHON [IeATEIbHOCTH, MyOJIUYHON BJIACTH, 3AKOHOIA-
TeJILCTBA, 3aKOHOTBOPUYECTBA U aIMUHUCTPATUBHOTO HOPMOTBOPYECTRA.

VYcmexu B pelieHUN 3a/1a4 MOJIEPHUIAIINY TOCYJAPCTBEHHOTO YIIPABJIEHUST
¥ COBEpIIeHCTBOBAHUS MeXaHW3Ma aJIMUHUCTPATUBHO-IIPABOBOTO PETYJINPO-
BaHUSA HEBO3MOKHO IIPEJCTABUTH 0€3 MCIIOJIb30BAHUS B 9TOM IIPOIECCe KOH-
CTUTYIITMOHHBIX TapPaHTHUH.

Koncmumyyuouhbie eapanmuu, 10 MHEHUI YYEHBIX-KOHCTHUTYIIMOHA-
JIICTOB, IIPECTABJISIOT COOOM CIIOCOOBI U CPesICTBA, HAIIPaBJIeHHbIE Ha UCKJIIO-
YyeHHe W3 IPaBOTBOPYECKON IIPABOIIPUMEHUTEJILHONW HIPAKTUKU «pelleHUN
U eWCTBUU TOCyJapCTBEHHBIX OPTAHOB M JOJIMKHOCTHBIX JIHIL (TOCyIapcTBa,
BJIACTH), KOTOPBIE SBJISIOTCSA AHTHKOHCTUTYIIMOHHBIMU II0 CYIIIECTBY HWJIH He
COOTBETCTBYIOT KOHCTHUTYIIMK 110 opme»®. C mpyroil CTOPOHBI, OYEBHIHO,
MOKHO PACCY’KJIATh O KOHCTUTYIIMOHHBIX TaAPAHTHUAX KaK O OPUIAYECKUX
CpeaCcTBax, CIIOCOOHBIX 00eCIIeYnBaTh JOCTUKEHIE B PAMKAX CO3UIATEJIHHO-
TBOPUYECKOU IIPABOBOU NEeATEeJIBHOCTH ITPOBO3IJIAIIIEHHBIX IIeJIell IoCyIapCT-
BEHHO-ITPABOBOT'0 CTPOUTEIBCTBA M UTOTOBOTO (DOPMHUPOBAHMUS OOIIEH IIpaso-
BO¥ cHCTEMBI cTPaHHBI. T0 ske MOKHO CKa3aTh U 0 PEIIeHUH 3a/1a4, peaaIn3aiiuu

3 D6sees Bb. C. Yemosex, HApoI, TOCYAAPCTBO B KOHCTUTYIIMOHHOM cTpoe Poccmii-
crot Memeparmu. M., 2005. C. 500.
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uael ¥ IPUHIIKIIOB IIPAaBOBOHM rocygapcTBeHHOCTH. MogepHu3aiius npasa u
3aKOHOATEJIbCTBA HEe MOJKET He YUYMTHIBATH OCHOBOIIOJIATAIONINX KOHCTUTY-
I[IMOHHO-IPABOBBIX IIOJIOYKEHUM, KaCAIINXCA YKPEIJIEHUS TIOCyIapCTBEH-
HOCTH, JeMOKPATHU3AIUN OOIIECTBEHHOM M TOCYTapCTBEHHOM IesATeIbHOCTH,
obecrieueHnsT 9KOHOMHUYECKOTO Pa3BUTHs, COOIIOIEHUS MyOJIHMYHON BJIACTHIO
mpaB ¥ cBOOOJ YeJIOBEKA W IPaskIaHNHA, IIPABOBBIX HHTEPECOB YUYACTHHKOB
TIPABOOTHOIIIEHUT,

B ronx 20-merus Konmcruryrmu Poccuiickoit Denmeparinu, Kak, BIIPOYeM,
U B TeYeHUe MOCJIeTHEro NeCATUJIeTUs, U3BEeCTHhIE B CTpaHe IOJUTHYECKUe
JleATeJ M W BBICIIHE MOJIKHOCTHBIE JIMI[A OTMEUYAlOT, YTO KOHCTUTYIITHOHHBIE
TIOJIOYKEHUS ¥ HOPMBI IIOKA SIBJIAIOTCA 00JIbIIe HUIealaMU U OOIITUME ITeJIAMH,
a morenrmayg KoHcTuTylimy He mMcYepIiaH; Ipyu 9TOM OJHOBPEMEHHO OTCTAM-
BaeTCs Te3WC O TOM, YTO HY’KHO «TOJIBKO, ciaenysa KoHcruryrmu, moduBaThes
I0CJIEOBATEIFHOIO BOILJIOIIEHUS €€ MOJIOKEeHUN M HOPM B KaKIOJHEBHOI
SKU3HID, MCIIOJIb30BAHUS 10 KOHIIA 3aJI0skeHHOro B KoHcruTyimm «pecypea
PA3BUTHS).

IIpoBepra 3aKOHHOCTH TOCYIapPCTBEHHOM [IeATEIHHOCTH, Pe3yJIbTATOB
AIMUHHACTPATUBHOI0 HOPMOTBOPYECTBA, YCTAHOBJIEHHE IIPABOBOI0 KAYECTBA
HCIOJIB3yEeMBIX (DOPM IIyOJIMYHOTO YIIPaBJIEHUs, HSCOMHEHHO, MOT'YT paccMar-
pHUBaTbCS KaK BasKHEMINHEe KOHCTUTYIIMOHHBIE TApPaHTHUH. B ompeneseHHOM
CMBICJIE CY0eOHbLI KOHCMUMYUUOHHbLL KOHRMPOJIb U CY0eOHbLL AOMUHUCIDA-
MUuBHbLL KOHMPOJIb — BUIBI CYIOIIPOU3BOICTBA, B3AUMOIEHCTBY S U NOIIOJIHIS
JIPYT Opyra, OHU (popMUPYIOT IIOJTHOIIEHHBIM MeXaHU3M 3aIUTEI TOCYIapCcTBa
u 00IIlecTBa OT IPOTUBOIPABHBIX IOPUINUYECKUX aKTOB, PEIIeHUN U JTeCTBUAN
OPTaHOB IIyOJHMYHOM BJIACTHU, JOJISKHOCTHBIX JIHII, TOCYIaPCTBEHHBIX 1 MYHU-
[AITAJIBHBIX CIIYKAIINX.

KoncmumyyuoHHbiMU 2aPAHMUSAMU CAUTAIOTCS «CPEICTBA U CIIOCOOBI 0X-
PaHBI M 3AIMUTHl KOHCTUTYIINN OT BCAKUX IIOCATATEJILCTB Ha Hee, OT KO0 ObI
Takye MoCAraTeJIbCcTBa He mucxommim»™®. IIpoBepka KOHCTUTYIIMOHHOCTHA HOP-
MATHBHBIX IPABOBLIX AKTOB — OHA 13 BAMKHEMIIINX KOHCTUTYIIMOHHBIX TapaH-
THU, KOTOpasi 00yCJIOBJIMBAET yUYpEe:KIeHNEe B CTPaHe CIeITHaIbHOTO OpraHa
Cy1e0HOr0 KOHCTUTYITMOHHOIO KOHTPOJISI, OCYIIECTBJISIONIEr0 B paMKaxX ycra-
HOBJIEHHBIX IIPOIIECCYAJILHBIX CYIEOHBIX IIPOIEIYP KOHCMUMYUUOHHOE NPG-
gocyoue ¢ IEeJIbI0 3alUThl OCHOB KOHCTHUTYIIMOHHOTO CTPOs, OCHOBHBIX IIPaB
U CBOOOI YeJIOBEKA M T'pasKIaHWHA, 00ecIeveHuss BEPXOBEHCTBA U IIPSIMOIO
neticrBusa Komcruryruun PO Ha Bceit Teppuropun Poccum. Tarxum obpasom,
riasuenmrest pyurnueir Koucrturymmonnoro Cyna P® sasisercsa cymebmas
dyHEKITS, T.e. «PYHKIH, 3aKJIIOUAIONIATICT B Pas3pelreHud KOHCTUTYIHOH-
HBIX CIIOPOB W MPEOJOJIEHNH KOH(MJINKTOB B paMKax cyilecrByomeii Korcrm-
TYLIMH ¥ CJIOKUBIIIET0CS IIPABOIIOPAIKa»®S; aTo mpeodiamaoinas IJIs JaHHOTO
TOCyIapCTBEHHOTO CyIe0HOTO oprana QYyHKIINS, II03BOJISIIAS Jajiee KOHKpe-
THU3UPOBATH €€ COIEPKAHNe U BBIEJIATh «IIPABOTBOPUYECKYIO, IIOJIMTHYECKYIO,

3 Hapouurxur C. Korernrynusa kak uges (He MOTY OCTATBCA B CTOPOHE OT JUCKYC-
cuit) // Poc. ras. 2013. 10 amp.

3% D6zees Bb. C. Ykas. cou.

36 Tam sxe. C. 510.
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MHTErPaIIOHHYI0, KOOPIUHAIIMOHHYIO U WHbIE PYHKIIUY KOHCTUTYIIHOHHOTO
mpasocyaus»®’. C touru 3peuns H. C. Bormaps, «cooTBeTcTByOIIMe XapaKTe-
pucturu Korcruryrmonsoro Cyma kKak oprama, KOTOPBIHM [0 CBOMM IIOJIUTHKO-
IPABOBBIM XapPaKTEPUCTUKAM «OO0JIBIIE, UeM CYI», IO3BOJISIOT €My BBIIIOJIHATE
QyHKIINIO He TOJBKO XPaHUTEJIsI, HO U IIPeodpas3oBaTesIsi POCCUUCKOTO KOH-
CTUTYIIMOHAJIN3MA, TeHEePaTOPa NHCTUTYTOB COBPEMEHHOI0 «KHBOI0» KOHCTH-
TynmuoHaauama»®. B apyroit csoeit pabore H. C. Boumaps muirer o ToMm, 9To
«KOHCTUTYIIMOHHO-CYIe0HBIH HOPMOKOHTPOJIb IpeodpakaeT KOHCTUTYIIHMOHA-
JIM3M, IIEPEBOIUT ero Ha KaYeCTBEHHO HOBBLIM YPOBEHDb HPABCTBEHHO-3ITHUYIEC-
KHX XapaKTEePUCTUK U HA 3TOM OCHOBE — K IPAKTUYECKON peasn3arium ™,

Mopgepuusaiius B IIIMPOKOM CMBICJIE CJIOBA, €CJIM TOBOPUTH O ITOJIUTHUKO-
IIPaBOBHIX IPe00Pa30BaAHUSIX B CTPAHE, TOJFKHA CTABUTH B KAYECTBE ee KOHeU-
HBIX I1eJIel YyCTAHOBJIEHUE W PAa3BUTHE IIPABOBBIX WHCTUTYTOB KaK rapaHTU
peasmmsarniuu Korcruryrmu Poccutickoit Menepariun. ViMeHHO B 9TOM acmex-
Te HYJKHO PAaCCYy:KIATh O IEJIAX MOIEPHHU3AINM, KOIMa ILIAHUPYEeTCS pele-
HUe TaKUX 3aJ1a4, KaK: CO3J[aHNue CUCTEMBI a(D(DEKTUBHOM ITPABOBOM 3aIITUTEI
IIpaB ¥ CBOOOJ YeJIOBeKa M TI'pPaKIaHMHA, 3aKOHHBIX WHTEPECOB OpraHM3a-
UM ¥ IOPUIAYECKUX JIUIl, pean3arus KOHCTUTYI[MOHHO-ITPABOBOM HOPMBI
00 aIMUHUCTPATUBHOM CyIOIIPOU3BOICTBE; PA3BUTHE aIMUHUCTPATUBHOTO U
QIMUHUCTPATUBHOTO IIPOIECCYATHPHOTO 3aKOHOIATEIhCTBA B COOTBETCTBUU C
IPUHIIAIIOM COBMecTHOro BemeHus Poccuiickoit Pemepariuu u ee cCyObeKTOB
B 00J1aCTH aIMUHUCTPATUBHOIO U aIMHUHUCTPATUBHOIO IIPOIlECCyaaIbHOro 3a-
KOHOJIATEJIbCTBA; KOTU(MPUKAIINI aIMUHUCTPATUBHOTO U aIMUHUCTPATHBHOIO
IIPOIIeCCyaTbHOTO 3aKOHOIaTeIbCTRA.

Bosuuraer Borpoc: uto cuntath 00bABIEHHON B Poccun Mmodepruszayuet
¥ B TOM WJIX MHOM CTEIIEHN 000CHOBAHHOM M0O0ePHUSAUUOHHOL (MIIA MOOEPHL-
3upywueil) nosumukoi? ITo MOIHBIE U KPACUBble TEPMUHBI UJIN TIOJIE3HbIe
JUJISI PA3BUTHUS CTPAHBI, TOCYaPCTBA U 00IIIeCTBA nPeobpa308aHUSL T peghopmbt,
Ha3peBIIas MoJeJb PedOpMUPOBAHUSA TJIABHBIX cdep KU3HEeIeaTeIbHOCTH?
B ycnoBusax, xorma cioBo «MOJepHU3AIINI» YBaKaeTCsI U, HaBepHoe, IIPpU3Ha-
eTCsI JIUIITb AaBTOPAMU JTAaHHOM KOHIIEIIINH, a ¥ OOJIBIIeH YacTh 00Pa30BAHHBIX
JII0JTefl BBI3bIBAET HEIEePCIIeKTHBHBIE dMOITUYM U KPUTUKY, I10JIaraimo, Heo0xo-
MO BCEMEPHO JOKA3BIBATH CBOEBPEMEHHOCTh IIOSABJIEHUS TAKOM IIOJIUTUKN
U 11eJ1eC000Pa3HOCTh Peau3aiid MHOTUX pPedpOpMAaTOPCKUX HIeH.

TepMuH ModepHU3ALUSL 03HAUAET 0COBPEMEHUBAHUE, T.€. HEOOXOTUMOCTD
hopMUpOBAHUS H08020 TOCYIAPCTBA, CO3TaHNE COBPEMEHHOM IIPaBOBOM CHC-
TeMBI CTPAHBI, KHOBOI'O» aJIMUHUCTPATUBHOTO ITPpAaBa U I'OCYIaPCTBEHHOTO VII-
PaBJIEHUsI, OCHOBBLIBASICH HA MCIIOJIb30BAHNI CAMBIX II€PEJOBBIX METOI0JIOIHIA,
IIPABOBBIX CPEJICTB, (DOPM M METOJ0B yIIpaBJIEHYECKON mesaresbHocTH. «Mo-

31 D6zees B. C. Yraa. cou. C. 510.

38 Bornodapws H. C. CymebHBIN KOHCTUTYIIMOHAIN3M B Poccru B cBeTe KOHCTUTYIIHOH-
Horo mpasocynua. C. 100.

3 Bondapv H. C. KoHCTUTYIIMOHAIN3M KAK HPABCTBEHHO-dTUYECKAS] KATETOPHSI :
METOOJIOTHSI TTO3HAHUS B KOHTEKCTE MOWX YHHBEPCUTETOB KOHCTHUTYIIMOHAJM3MAa //
CoBpeMeHHBIN POCCUNUCKAA KOHCTUTYITUOHAIN3M : TOKTPUHA U IIPAKTUKA : MATePUAJIBI
MeskBYy3. Hayd. mpakT. koud. / ore. pexn. H.C. Boumaps. C. 33.



AnMuHHECTPAaTHBHOE U TAMOKEHHOE IIPABO

JIEePHU3NPOBATEL) 03HAYAET UCKJIIOUEHNE M3 IPAKTUKY ILyOJIMIHOr0 aIMIHUCT-
PHPOBAHUSA yCTAPEBIINUX (POPM M METOIO0B YIPABJIEHUECKOHN IeATEIbHOCTH;
HWCKJIIOUEeHNE M3 aAMUHNUCTPATUBHOIO 3aKOHONATEILCTBA, OUEBUIHO, HEHYMK-
HBIX ¥ TOPMOSSIINX ITO3UTUBHOE PA3BUTHE HHCTUTYTOB; «OOHOBJIEHHE» aJIMU-
HHUCTPATUBHO-IIPABOBELIX MHCTUTYTOB HA OCHOBE HOBEMIIHNX PEKOMEHIAIUHN C
LeJIbI0 YIIYYIIEeHUS UX I0PUINIECKOro KavyecTBa. Y YeHble 0TMEUaloT, YTO MO-
JEePHU3AINA POCCUMCKOI0 3aKOHOIATEILCTBA HE JOJIKHA OrPAaHUYNBATHCST
ero MmexKyu,um co8epulerHcmaeosaruem’’; «MoIepHu3alnua 3aK0H0IATEILCTBA
BBICTYIIAET HE TOJIbKO HIE0JIOTMUYECKON OCHOBOM JJIsI PaOOTHI 110 IIePeCMOTpY,
COBEPIIEHCTBOBAHMIO, KAYECTBEHHOMY OOHOBJICHUIO M KOJIMYECTBEHHOM OIITH-
MU3AINU JIeUCTBYIOIINX POCCUUCKUX 3aKOHOB, HO U BaYKHOU COCTABJIAIOIIEN
COBPEMEHHOI0 aTana rocyJapCTBEHHO-IIPABOBOr0 PA3BUTHA CTPAHEBM!,

Mogepunsamnms — 9To0 He CTOJIBLKO CIIOCO0 M OOHOBpPEMEHHO ¢opma IIo-
WCKA IIPABUJIBHOM «Jopo2u», BeAylllel K 00OHOBJIEHHIO BCeX cdep IIpaBoBOro
PeryIupoBaHUS; 9TO CTPOUTEIHCTBO TAKOMN «IOPOrM» HPU COOJIIOIEHUN BCEX
COBPEMEHHBIX «TeXHOJIOI'MYECKUX U UHQPPACTPYKTYPHLIX» TpeOOBaAHUMI, 1103-
BOJISIIOIIUX PeaIbHO YJIYYIINTh KAUYeCTBO I'OCYIAPCTBEHHOM IeATEeJILHOCTH,
HpoIleaypPhl 3aKOHOTBOPYECTBA, CO34ATh HOBYIO «aTMOC(epy» IIyOJIMUIHOro
aIMUHUCTPUPOBAHUSA, 00ECIIEYNTh BEPXOBEHCTBO CYIEeOHBIX IIPABOBBIX aK-
TOB, aBTOpUTET cynebHoM BiacTh. MooepHH3aIMOHHASA CTPATETrHs JOJIKHA
IPUBECTH K HM3MEHEHWIO IIPABOBOM KYJIBTYPBI OOIIECTBA, KOTOPOE CTAHET
(IPHU3HABATELY TOCYIAPCTBO U JOBEPSATH JIMIAM, HAXOIAIIMMCI HA BCEX TO-
cynapcrBeHHBIX gosnkHOCcTX. [I. M. Hosropomiies B komie XIX B. mwmcaut:
«3aMKHYBIINCH B KPyre HPaKTUUECKHUX 3aa4, OPHUCIIPYIEHINA He HAX0IH-
Ja B cebe TOCTATOYHO CHJI, YTOOBI BEIMTH Ha HOBYIO gopory. Iloromy jm, uaTo
TPATUITMOHHAS MEeTOa He BOCIUTHIBAJIA XOPOIIHUX YUEHBIX, UJIH IIOTOMY, UTO
JIyYIIIFe CUJIbI YXOIUJINA B APYTHe 00JIaCTH, HO BBIIAIOIINXCSA IOPUCTOB HAyKa
mpaBa 3a 9TO BpeMs He BbICTaBMJIA. llpeacTaBuTesnn OPUCHPYIEHIIUN He
OBLIIM B cHJIaX Pa3o0paThes B CJIO0MKHOM MaTepuaje puMmckoro npasa. Cynsu
TePSINCH B MAacCe PA3HOPOSHEIX onpenenennii JOcTHHHAHOBON KOMITHUISIIAN
H B Xa0ce MO3JHeHIINX HHTePIIpeTaruil. 3aTPpyIHEeHU ellle YBeININBaJINCh
TeM, YTO HAPAIY ¢ PUMCKHAM IPABOM HPHUXOIUJIOCH MHOTIA CO00Pa30BhIBATh-
cs ¢ TepMaHCKMM W KaHoHmYecKuM. llomsarHo, mouemy B Teuenme XVII u
XVIII crosietnii He IpeKpalralTCs *Kaao0bl Ha HEOIpenesIeHHOCTh IIpaBa,
HAa OTCYTCTBHE IIPABHUJILHOM IOCTHUIIUN M IPOM3BOJI cymein*?. Kax onmcanHas
CUTyaITis OX0Ka HA COBPEMEHHOCTh, KOTJa MBI M CEeTOOHS aHAJHU3UPYeM
TaKWe TePMHUHBI M IPOIECCH, KAK: «CJIOMKHBIM MAaTepHaJl IIpaBa M 3aKOHO-
JIaTeJIbCTBAY, «KOMITHJISAIIANY, «Xa0C UHTEPIIPeTAIIN», «HeolpeaeeHHOCTh
IpaBa», «OTCYTCTBUE IIPABUILHOM IOCTUIINIY, KAIMUHUCTPATUBHEIA U Cy1e0-
HBIN IIPOU3BOJD).

40 Cm.: Xabpuesa T. A. CtpaTerus conmaabHO-9KOHOMUYECKOT0 pasBuTus Poccru
¥ MOAEpHHU3AIINA 3aKoHogaTesibeTBa // KoHIemmsa pasBuTia pOCCUMCKOT0 3aKOHOIA-
tenbersa / mox pex. T. . Xabpuesoii, 0. A. Tuxomuposa. M., 2010. C. 34.

41 Tawm sxe.

42 Hoseopooues I1. VicToprueckast IIIK0JIA IOPUCTOB : ee IIPOUCXOMKIeHIe U cyanoa //
Hemerikasa ncropudeckas mkosa mpasa. deasourck, 2010. C. 28.
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Vuenble Bcepbe3 CTABAT BOIIPOC: CIIOCOOCTBYET JIM HBIHE ITPOBOJIMMAS MO-
JepHU3aUsaA POCCUMCKOro (B TOM 4YHCJIe WM aIMHUHUCTPATUBHOIO) 3aKOHOIA-
TeJILCTBA ¥ MHOI'UX IIPABOBBIX MHCTUTYTOB BOOOIIE IIOBBIIIEHMIO ero apder-
tusHOCcTH*? [Ipm aTOM 3BydaT OTBETCTBEHHBIE CYJKIEHHUS O HEOOXOIMMOCTH
«IIPEepPBATHh 3aKOHOTBOPUYECKYIO NeATeJIbHOCTh MUHHMYM HA OOUH TOM... W C
IOMOIIIHI0 YYEHBIX IIOABECTH UTOTY MOJEPHU3AIINN IIPABOBOM CHCTEMBI 34 I10-
cJeqHIe OBA IeCATKA JIeT»,

Mopepansaimo agMUHECTPATHBHOIO IIPABA U aIMUHUCTPATHBHOIO 3aKO0-
HOJIATEJILCTBA TPY/IHO IPEICTaBUTL 0e3 yueTa eqUHON OCHOBLI M OOIIUX IIPHUH-
IIAIIOB MOJEPHHU3AIINK POCCUHCKOr0 3aKOHOLATEILCTBA UM IIPABOBOM CHCTEMEI
crpanbl. OUeBUIHO, YTO B HACTOLAIIee BpeMs HEeBO3MOKHO CO31aBATh HOBBIE
AIMUHHACTPATUBHO-IIPABOBbIe MHCTUTYTHI W KOHCTPYKIIUM, HE AHAJIHU3UPYS
OIIBITA e8poneu3auul aodmurucmpamusero2o npasa’®. IlomesusiMu B modep-
HU3Upyouwem Ipolecce CUCTEMBI aIMUHUCTPATHBHO-IIPABOBOI0 PEryJIMPOBa-
HUSA MOT'YT CTATh HOBEMIIIE COBPEMEHHBIE MHCTUTYTHI, C(DOPMUPOBABIIIECT B
cTpaHax ¢ OBICTPO PA3BHBAIOIIMMICS I'OCYIapPCTBEHHO-IPABOBLEIMH HHCTHUTY-
TaMH 1 00IIEeH IIPaBOBOI CHCTEMOM*S.

B kauvectBe 0OCHOBHOIO HPOrPAMMHOIO IIOJIUTHKO-IOPHUIAUECKOr0 JOKY-
MEHTA, CONEePKAaIlero IJIaBHEIE IIeJIM MACIITA0HOTO PAa3BUTHUS POCCHUHCKOIO
3aKOHOATEIBCTBA, 00BIYHO HA3BIBAIT KOoHUenyuo 007120CpOUH020 COUUAb-
HO-9KOHOMU1ecKo2o pazsumus Poccuiickoii @edepayuu na nepuod oo 2020
200a"". Ora Kornuenyus, oripeenss CTpaTernio rocyJapCTBEHHOI0 PA3BUTH,
IO3BOJIIeT HAMETHUTDH ILJIAHBI II0 COBEPIIEHCTBOBAHMIO BCEX OTPACJIEM M WH-
CTUTYTOB POCCHUMCKOI'0 3aKOHOIATEIhCTBA, 00eCIieurBasi IIPU 3TOM COOJII0Ie-
HYe OPUHIIAIIOB €IUHCTBA 3aKOHOIATEILCTBA W ero OOJIbIIeH COrIacOBAHHO-

43 Cwm., manipumep: Arndpuaros H. B. MonepHusaius mpaBoBbIX HHCTUTYTOB? [Ipo-
6emsr meTomostoruw // Tocymaperso u mipaso. 2013. Ne 6. C. 6.

4 Tawm ske. C. 17.

% Cwm., manpumep: Sommermann K.-P. Verdnderungen des nationalen Verwal-
tungsrechts unter européischem Einfluss — Analyse aus deutscher Sicht, in: Schwar-
ze J. (Hrsg.). Bestand und Perspektiven des Europdischen Verwaltungsrechts.
Baden-Baden, 2008. S. 181-199 ; Sommermann K.-P. Konvergenzen im Verwaltungs-
verfahrens- und Verwaltungsprozessrecht europiischer Staaten, in: DOV. 2002.
S. 133-134. Cm. Taxsxe: AIMHUHHCTPATUBHOE IPABO 3aPYyOEKHBIX CTPAH : y4ed. IJis
CTYZ€HTOB BY30B, o0yuaromuxcs 1o crermaiabaoctu «fOpuctpymenmus» / B. A. Kukors
[ mp.] ; mox pexn. B. A. Kuxora, I'. A. Bacunesuua, H. B. Pymaumesa. M., 2012 ; Tuxo-
mupos FO. A. CpaBHHUTEIBHOE TIPABOBEIEHNE B MCCIEI0BAHNUY WHCTUTYTOB aIMUHUCT-
paTuBHOrO mpasa // AIMHUHHCTPATHBHBIE MPOIEAYPHl M KOHTPOJIb B CBETE €BPOIeli-
ckoro omerta / mox pex. T. f. Xabpuesoit u K. Mapry. M., 2011. C. 13-19 ; Mapky JK.
AnMuHUCTpaTUBHBIE aKTHI U IIporieaypbl Poccun u apyrux rocymapere Eeporsr / Tam
sxe. C. 20-93.

6 Cwm., mampumep: Xaoyati Jlo. OuepKku COBpPeMEHHOT0 aMUHUCTPATHBHOTO IIpaBa
Kuras / mep. ¢ kut. A. B. Octposckoro, B. B. Hurynesoit, B. . Hagrouenxko ; mox pen.
A. A. lemuna. M., 2010.

47 KoHIemus T0JIr0OCPOTHOr0 COIUATBHO-9KOHOMIYECKOT0 Pa3BUTUS PoccuiicKoi
®Deneparuu Ha nepuoa g0 2020 roga : yrB. pacuopstxenueM [IpasurensctBa PO ot
17 mosibpsa 2008 r. Ne 1662-p // Cobp. 3axonogaTesberBa Poc. @emeparimm. 2008. No 47.
Cr. 5489.
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CTH; PA3BUTHE 3aKOHOJATEIbCTBA JTOJIYKHO IIPOUCXOTUTH HA OCHOBE HCII0JIB30-
BaHMS IPOrPaAMMHO-IIeJIEBOTO METOAa IIpaBOTBOpUYecTBa .

B crpykrypy HOBeliiero saxoHomaTe IbCTBA IIPEIIIOJIATAETCA BEJIIOYNTD
U aIMUHHUCTPATHBHO-IIPABOBBIE MHCTUTYTBI W HOPMEI, yCTAHABJIMBAIOIIIE
oppeKTUBHBIE MEeXaHU3MBI IJIS: CHIKEHN aIMUHHUCTPATUBHLIX 0aphepoB B
OKOHOMUKE; IIPOTUBOAENCTBUSA KOPPYIILINK B CTPaHE; YCTPAHEHHsS M30BITOY-
HOTO TOCYJapCTBEHHOI'O PEeryJIMPOBAHHUS JKOHOMUYECKMMHU OTHOIIECHUIME;
mepexoja IIPerMYyIIeCTBeHHO K KOCBEHHBIM METOIaM PeryJInpOBaHUS IIPO-
IIECCOB B 9KOHOMUKE; COKPAIIIEHHS IOCyJaPCTBEHHOI0 YUACTUA B YIIPABICHNIN
COOCTBEHHOCTBIO «B KOHKYPEHTHBIX OTPAC/ISIX 9KOHOMUKHY IIyTeM ITPUMEHEeHUI
PO3PAYHBIX U 2(PMEKTUBHBIX MPUBATU3AIUOHHBIX IIPOIEIYP, OCHOBAHHBIX
HA IPHUHIIUIIAX PHIHOYHOM OIIEHKH, PABHOIO JOCTYHA K MMYIIECTBY U OTKPBI-
TOCTH JEATEJbHOCTH OPTaHOB I'OCYJAPCTBEHHON BJIACTH»Y; yCTAHOBJIEHUS
PaBHJIBHOTO OaJlaHCa MEHTPAJIHM3ANN U JEeleHTPAJTU3AIUNA IIyOJIMIHOrO
yipasiaeana®. B crpykrype mpemmosaraeMoii (4 0TYACTH Y3Ke ITPOBOIMUMOL)
B CTpaHe MOIEPHU3ALUH COBEPULEHCMBOBAHUE 20CYOAPCIMEEHH020 YynpasJie-
HUS, OYEBUIHO, HAXOJUTCS B [IEHTPE KAK COOTBETCTBYIOIIEH ITPABOBOM ITOJIH-
THUKH, TAK U aJMUHUCTPATHBHO-IIPABOBOI0 PErYJINPOBAHUS YIIPABJIEHUECKIX
oruoreruit. C 0IHON CTOPOHBI, MOAEPHU3AIINS HYKHA HA YPOBHE IIPUHITUIIOB
IyOJIMYHOTO YIPABICHUS U HA YPOBHE CO3TaHUS HOBBIX MOJIEJIeH IIyOJIMIHO-
ro yupasyeHusa. C Ipyroil cTOpoHBI, MOJEPHU3AINA OyIeT OCYIIECTBIIATHCS
HAa YpOBHE aJMUHUCTPATUBHO-IIPABOBBIX MHCTUTYTOB, CJI€I0BATEIBHO, OYIyT
HPEeIIIPUHUMATECS YCUJIUS 10 COBEPIIEHCTBOBAHUIO CAMBIX BAasKHBIX aJIMU-
HHUCTPATUBHO-IIPABOBLIX HHCTUTYTOB.

MopgepanusupoBaTh aIMUHUCTPATHBHOE IIPABO O3HAYAET CO3MAHHUE aMU-
HUCTPATUBHO-IIPABOBBIX HOPM, MHCTUTYTOB, IIOIOTPACIIEH, rapaHTUPYIOIINX:
OTKPBITOCTH ¥ JIOCTYIIHOCTh T'OCYIaPCTBEHHOIO YIPABJIEHUS; IIPUBEIEHIE I0-
CYIapCTBEHHOr0 YIPABJICHUS B «HAIJICKAIINI» BUI, IPUOAHNE eMy HOBOM
(bOpMBI, COOTBETCTBYIOIIEH HOBBIM TPEOOBAHUSIM U YCTAHOBJIEHHBIM CTAHIAP-
TaMm; CoOJII0IeHEe 1 3aIUTA IIPaB 1 CBOOO YeJI0BEeKa U IPaskIaHNHA, 3aKOH-
HBIX HWHTEPECOB OpPraHU3alluil W IOPUIUYECKHX JIUI], WH(POPMUPOBAHHOCTH
obIrecTBa 00 yIIpaBJIEHUYECKOHN AesSATeILHOCTI; 000CHOBAHME KaMKI0M Mephl U
KasKJI0T0 aIMUHHCTPATHBHOIO aKTa, IPUHUMAEMOro IIyOJIHYHOM aIMUHKICT-
palireii u ee OpraHaMu; 3aKOHHOCTD IIyOJIMYHOIO YIIPABJICHUS U JIUKBU AT
YPEe3MEepPHOro aJIMUHHUCTPATUBHOTO YIIPABJICHHUS; JOBEpHE 00IIecTBA K aMHU-
HUCTPATUBHOM BJIACTH; CO3MAHNE «HAICKHOTO» M «I00pPOro» rOCyIapCTBEH-
HOTO ympasJyeHus. VIMeHHO ¢ 9THX HO3HUIIMA W HEeOOXOJIHMMO PacCMAaTPUBATH
IeJI MOIEPHU3AINHA B cdpepe IoCyIapCTBEHHOrO YIIPABJIEHUS U AJIMUHUCT-
PaTHBHOIO 3aKOHOAATeJ bcTBA. MomepHusausa aIMUHUCTPATHBHOIO IIpaBa
JIOJISKHA IPOXOIUTh Ha OCHOBE IPHUHIIUIIA — «0becneueHue npasa ueio8exa U
2paNCcOaHUHA HQ NoJIe3Hoe, KauecmeeHHoe, sghgdhexmusroe, Hadexcauee 20-
cyoapcmeerHoe ynpasieHuen.

48 Cm.: Xabpuesa T. A. CtpaTerus conmaabHO-9KOHOMUYECKOT0 PasBuTus Poccrn
¥ MoJepHMU3aIusa 3akoHogaresabersa. C. 31-32, 34.

4 Tawm sxe. C. 28.

50 Cm.: Tam sxe. C. 28-30.
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MogepHusaius rocymapcrsa 1 3aKOHOAATEILCTBA (B TOM UHCJIE aIMUHICT-
PATHUBHOIO U AAMHUHUCTPATABHOIO IIPOIECCYaIbHOI0) HAUMHAETCSA C BBISCHE-
HUSA UCXOIHBIX TEOPETUUECKUX IIOJIOKEHUHN O CYIITHOCTH CPOPMUPOBABIIIETOCS
rocyIapcTBa, JOCTUKEHUAX B aJMHUHUCTPATHBHO-IIPABOBOM PEryJINPOBAHNM,
CJIOMKMBIIIEHCS A AMUHUCTPATUBHOM IIPAKTHKE, IPOTHBOPEUNIX U HEJOCTATKAX
AIMHUHUACTPATUBHOIO IIPABOIIPUMEHEHNSI, XapaKTepe U KadecTBe COBEpIIeH-
HBIX B c(pepe MCIOIHUTEILHON BJIACTA aIMHHUCTPATHUBHEIX OIIMOKAX, IIPO-
OsremMax ciIy:xeOHOro IpaBa U IPAKTUYECKOro IIOBEIEHMs I'OCYIapPCTBEHHBIX
Y MYHUIUIIAJIBHBIX CIyKAInX. MoaepHu3aIusa HEIHEITHero rocy1apcTBa Bo
MHOI'OM JOJI3KHA OCHOBBIBATHCA HA MOIEPHU3AINHN MOCYJaPCTBEHHOI0 YIIPaB-
JIEHUSI KaK BasKHEUIIIero MHCTUTYTa, He0OX0JUMOTO dJIeMeHTa, aTpudyTra ca-
MOTr0 rocyzapcrsa. B paMrax MoIepHU3aIMK rOCyJapCTBa CO30AeTCsI CUCTeMA
«OTMBIBAHUSI» TOCYIapCTBA OT MHOYKECTBA OTPUIIATEJILHBIX, HEHYKHBIX U He-
0JIarOIOIyYHBIX IIPU3HAKOB U IIPOSBJIEHUN roCyIapCTBEHHOM JeATeIbHOCTH,
OT HEeraTUBHBIX ABJIEHUU, JEeUCTBUIN IOCyJapCcTBa, OT IJIOXUX IIOCJIEJICTBUU B
TOCYyJapPCTBEHHOM CTPOUTEIBLCTBE.

Basgmeimmm aciiekToM COBPEMEHHOI0 9Tala COBEPIIEHCTBOBAHUS aMU-
HHUCTPATUBHOTO W AIMUHHUCTPATHBHOTO IIPOIECCYATIHHOT0 3aKOHOIATEeIHCTBA
CTAHOBUTCSI HEOOXOIMMOCTH YCTAHOBJIEHUS IIOJTHOLIEHHOTO U 9(ppeKTHBHOTO
00IIIECTBEHHOI0 KOHTPOJISA KAK 34 IIPOIECCOM CTPEMHUTEIBHOI'0 M3MEHEeHUS
CcaMOro 3aKOHOJATEIbCTBA, TAK W 34 Pe3yJIbTATAMU QOMUHUCIMPAMUBHO20
Hopmomeopuecmaa. 3nech BecbMa akryasbHbl ciaoBa . @. Ilepienesnua
0 TOM, YTO «HEIOCTATKM 3aKOHOJATEJILCTBA BMECTO TOTO, UTOOBI O0HAPYKH-
BaThCA ABHO Ha OTHEJbHBIX CJIyyasx, obpalas Ha ce0s BHUMaHKe o0IecTsa,
IIpecchl, A AMUHUCTPAIINN, U BBI3BATH COOTBETCTBYIOIIME BPEMEHN M3MEeHEeHU
B 3aKOHOJATEJILCTBE, IIPOIOJIFKAIOT CYIIIeCTBOBATh U B TUIIH IPUYUHATH He-
CIIpaBeJIMBLIE CTpagaHus. BpeqHoe BiaMsaHNE YKA3aHHON HPAKTUKN CKA3bI-
BaeTca Jajiee B TOM, UTO TepsdeTcs B 00IIeCTBe BCAKAS YBEPEHHOCTh, KaKoe
sKe IIPABO JeHCTBYET, TO JIM KOTOPOE HAIMCAHO B 3aKOHOIATEILCTBE, MJIN e
TO, KOTOPOE IIPUMEHSIIOT Cyabl. I1pu Taxoi TeHae Ny HUKTO He MOKeT 3HATH
IEeMCTBYIOIIEro mpasan’!,

Kaxk y»xe HeomgHOKpATHO 0TMEUYAI0Ch, B HACTOSIIEE BpeMs POCCUHCKUM 3a-
KOHOJATe/J b MHUIINUPYET CO3TAHNe BCE HOBBLIX M HOBEHUIINX IIPABOBEIX HOPM,
IOPUINYECKUX KOHCTPYKIIUM, KOTOPBIE BPSAJ, JU BOCTPEOOBAHBLI A IMUHUICTPA-
TUBHOM IPAKTUKON 1 KOTOPBIE He OCHOBAHLI HA O0IIMX IPUHIIUIIAX AOMUHUCTL -
pamusnbix npouedyp. JaHHbBI (PaKT, KCTATH, HEOIPOBEPIKUMO TOKA3LIBAET
HeapPEeKTUBHOCTD OCYIIECTBIIAEMOM nPasosoil NoJUMUKL B 00JIaCTH pPa3BU-
THS aJMUHHUCTPATHBHOIO IIpaBa. 31ech BAKHO MHEHHE TeX YUEHBIX, KOTOPhIe
YTBEPKIAIOT, YTO d9PPEKTUBHOCTD 3AKOHOIATEILCTBA BO MHOTOM 3aBUCHUT «OT
000CHOBAHHOCTH, BCECTOPOHHOCTH 1 CBOEBPEMEHHOCTH IIPOBENeHMs IIPABOBOMI
HOJINTUKHU B cOBpeMeHHOM PoccuiickoM rocymapcrBe»®?. AIMUHUCTPATHBHYIO
MPaKTUKY HYKHO IIOTYNHUTH BRICOKHMM CTaHIapPTaM IIPABOBOI TOCYJaPCTBEH-

1 [Mlepwenesuy I'. @. O ayBerBe 3akonHOoCTH... C. 152-153.
2 Muniox H. B. 3ak0HOTBOPYECTBO Kak (DOPMa BHIPAYKEHUS IIPABOBOM ITOJTUTUKHY //
Tocymapcreo u ipaso. 2007. Ne 6. C. 98.
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HOCTH; BA’KHO 34CTABUTH JIEMCTBOBATEL BAMKHENIIINE IIPABOBEIE HOPMBI, KOTO-
phle obecreuynBalIi Obl JOCTATOUHEIN YPOBEHE OJIATOIOJIYYNS JIIONEH U PeRAM
3aKOHHOCTH B OCYIIECTBJICHMH IIyOJIMYHOIO YIIPABJIEHUs, 3AIIUTY IIPAB, CBO-
001 1 3aKOHHBIX MHTEPECOB BCeX CYOLEKTOB mpaBa. Hak oTBeTUTL Ha BOIIPOC:
peaIn30BaHbI JIU KOHCTUTYLIMOHHO-IPABOBEIE HOPMBI, IIOJIOMKEHHEIE B OCHOBY
COBPEMEHHOI'0 POCCUMCKOr0 aIMUHUCTPATHBHOTO IPOLECCYAILHOTO IpaBa, a
Tak:ke 00eclIeunBAaIOIIre IIOPANOK HAIJIEsKAIero rocyIapCTBEHHOr0 yIpas-
nernsa? IlosoxuTe IbHEINA 0TBET HA JaHHBINA BOIPOC OBLI OBI peajieH, ecau Obl
KasKIOQHEBHO IIyOJIMYHON aIMUHUCTpAIei (M ee MHOMOYMCICHHBIMU IIPe/I-
CTABUTEJIAMHU) B CTpaHe He HapyIlaanch (POpMaIbHEIE YIPABICHUYECKHE IPO-
LEeay P, IIPOIeCCYaIbHbBIe HOPMEBI, IIPUHIIMIIEL, IPaBa W CBOOOIEI YeJI0BEeKA 1
rpaskJaHnHA, IyOJIMYHbIe MJIM YACTHEIC HHTepeckl. [loryuaerces, 4To HecMoT-
P HA BUTHEBATHIA XapaKkTep aIMUHUCTPATUBHBIX PErJIaMEHTOB HUCIIOIHEHU
roCyIapCTBEHHBIX (DYHKIIUH 1 IIPeJOCTABICHII IOCYJaPCTBEHHEIX YCIIyT, Ha-
OsrofaeTcs 1 IpeHebpeskeHne JOJIKHOCTHEIX JIUIL M MOCYIaPCTBEHHBIX CIIy Ka-
IIMX K IpaBy, 3aKOHY, 3aKOHHOCTH. [lolaraem, MaJjo 4To K3MEHMIOCH II0CJIe
20-erueit peanusanmu Koucruryuu?! Kak BumuM, rocymapcrBo u 001ecTBo
SKUBYT B PA3JIMYHLIX IPABOBBIX PEAIMAX: OOHU TaM, IIe TOCIOICTBYIOT OYK-
Ba W OyX 3aKOHA, B TO BpeMs KaK OPYrHe CTAPAIOTCS apryMEeHTHPOBATL CBOE
OeameiicTBIe WIIN Jaske HAPYIIEHUS 3aKOHOLATEIbCTBA IIPOTHBOPEUNBOCTHIO
3aKOHOATEJIECTBA HJIM OTCYTCTBHEM «NPONUCAHHOCMUY» TIOPAIKA OCYIIECT-
BJICHUSI aJMUHHCTPATUBHON HEATEILHOCTH B IIOA3AKOHHBIX HOPMATHBHBIX
IPAaBOBHIX aKTaX. VIMEHHO B 9TOM M KPOeTCS Pa3pyLINTE/ILHAS CUJIa IPeHeo-
peskeHnd K IpaBy. B ciydae eciu HacesieHMe U 00IIIeCTBO KOHCTATUPYIOT HEJI0-
CTATKM IIPABOBOM CHCTEMBI, JEHCTBYIOIIEr0 3aKOHOIATEILCTBA U HeCIIpaBe/l-
JIMBOCTH IIPABOIPUMEHUTEIbHOM IIPAKTUKI, TO TOIIA POKIAITCS COMHEHMS,
kax mucanx I'. @. IlepmreneBuwy, B «11e1ecoo0pa3HOCTH BOOOIE 3aKOHOBY:
«...KpUTHYECKOEe OTHOIIEHME K JAHHLIM 3aKOHAM COCTABJISEeT HensOesxHoe
ABJIEHUE B COBPEMEHHBIX 00IIeCTBAX, KOTOPhIE COeNUHAIOT B cebe Takoe pas-
HOOOpasue MHTEePecoB, 00pa3oBaHud, Pa3BUTHUA, Tpasunuii. Hepemko oqus u
TOT K€ 3aKOH OKAMKEeTCS OTCTAJILIM IO OTHOIIEHWIO K IIOHATHUAM IIepeIoBOI
YacTH OOIIECTBA U B TO K€ BPeMs UpEe3MEePHO IIPOTPECCUBHEIM II0 OTHOIIIEHIIO
K HOHATHUAM HamboJiee oTcrasoin ero dactm»®®, K cosaeHmo, ecim cepbe3Ho
orHocuThea K otuM ciaoBaMm I'. @. IllepiirereBuya, T0 B HUX MOYKHO YBUIETH
POCTKYM 000CHOBAHUSA MPAKTUYECKON II0JIE3HOCTY MUJIA HEen30eKHOCTHA PaCCIo-
eHUA TPaKIaHCKOr0 O0IIecTBa, B KOTOPOM TOCIOJCTBYIOT PA3JIMUYHbIE MHTE-
pechl, skenaHudg U unen. Ho Begb 3aKoH MoJkeH 00eCIeunBaTh KaK PABeHC -
mMe0 BO3MOMKHOCTEH, TAK W PABEeHCME0 CPeICTB U (POPM HPABOBOM 3aIUTHL.
IIpaBna, najsee y4eHBIN IHCA: «...HEIEJIECOOOPA3HOCTh MU OTCTAJIOCTh TeX
WJIM WHBIX 3aKOHOB elIle He JOKa3bIBaeT 0eCIIOJIe3HOCTH 3aKOHHOI'0 IIOPIIKa
BOOOIIE, IIOTOMY YTO TOJIBKO OH 00€CIIeUYMBAET UJIeHAM O0IIeCTBA HEeIIPUKOC-
HOBEHHOCTh UX JINYHOCTHU M UMYIIIECTBA, Pa3rpaHUIYNBAET B3aNMHbIE HHTEpe-
CBHI ¥ OTKPBLIBAET BO3MOKHOCTD MX ocyluecTBiaeHnsd. Hy:xHo Bcerna moMHUTE,
YTO 3aKOHBI MOI'YT OBITH ILJIOXHM, HO 0€3 3aKOHHOI0 IOPAAKa OyIeT elle XysKe.

% [Mlepwenesuy I'. @. O ayscTBe 3akonuoCTH... C. 145.
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Cama JKM3HB MOITBEPIKIAET 9TO II0JIOMKEHHNE JIYUIlle BCAKUX TEOPETHUYECKHX
coobpaskenuin®. CileqoBaTesbHO, IJIOXHE AJIMHHHCTPATHBHBIE IIOPAAKA H
CJIOKHMBIIIMECT TPAIUIIMUA B cdepe TOCyIapCTBEHHOTO YIIPABJICHUS — 9TO HE
caMoe IJIaBHOE HecuacThe IpaskIaHcKkoro odmecrsa. Hamuoro xyske, Korma or-
CYTCTBYIOT HOPSIOK OCYIIIECTBJIEHHUS IIPAB ¥ CBOOO/ YeJIOBEKA U TpaskIaHUHA,
HOPSAIOK OCYIIIECTBICHUSA aJMUHUCTPAINEH BJIACTHBIX IOJHOMOYNUHN U YIIPAB-
JIEHUS BOOOIIE U, KOHEYHO, IOPSIOK OCYIIECTBJICHUA Cyqe0HOr0 KOHTPOJIA 3a
JIeATeIbHOCTBIO IIYOJIMYHON aJMUHUCTP AN,

Koucruryiusa Poccuiickoit @epgepanum (Kak M KOHCTUTYIIHAS JIIOOOM COB-
PEMEHHOM CTPAaHbl) YCTAHABJIMBAET CMAHOQPM OPraHU3alNUd U (PYHKIIHO-
HUPOBAHUS 20CYy0apCmaa, OCYIIECTBICHUS I'OCYIapCTBEHHOM AesaTeIbHOCTH,
B3aMMOJIEMCTBHUS IOCYIapCTBa M €ro PA3JIMYHBIX OPraHOB ¢ 00IIECTBOM, Opra-
HU3AIUSAME, TPaskIaHaAMU CTPAHEI, PU3HUECKUMU 1 IOPUIUICCKIMU JINITAMII,
a Takske POPMBEI 1 CpeJicTBA o0ecIiedeHns IpaB, CBO0O/I, 3aKOHHBIX NHTEPECOB
YeJIOBeKa M TpaskIaHuHa. UTOOB MOIEPHH3WPOBATH CHUCTEMY aIMUHHCTPA-
THBHOI'O IIPABOBOI0 PEryJIHMPOBAHMUSA, HYsKHO IIOCTABUTH BOIPOCHL: B IIOJIHOM
JI Mepe CeromHsa peasma3oBaHa nercrBymomniasa Koucruryus Poccun npume-
HUTEJBbHO K OPTaHM3AIMH U (PYHKIIMOHMPOBAHUIO HCIIOJIHUTEILHON BJIACTU
¥ IIyOJIMYHOrO yupasJienus’ fBJisieTcs i1 cCOBpeMeHHOe IroCcyaapcTBo apder-
THUBHBLIM IapaHTOM IIPaB U CBOOO rpaskiaH?

MogepHusanus agMUHICTPATHBHOTO 3aKOHOOATEILCTBA U AIMUHUCTPA-
THBHOI'O IIPAaBa C IeJbI0 JOCTUKEHMs IIOJIHOIIEHHON peaJn3aliii KOHCTUTY-
IIMOHHO-IPABOBLIX HOPM, OCYIIIECTBJIsIEMAS Ha UX OCHOBE, OUEBU/IHO, JTOJIKHA
KacaThCsd B IIEPBYIO oUuepe/Ib MIABHEMIINX M CAMBIX BOCTPEOOBAHHEIX B COBpE-
MEHHBIX YCJIOBHSIX IIPABOBBIX HHCTUTYTOB, JeHCTBHE KOTOPBIX HAIIPABJIEHO Ha
obecrieuenre a(ppeKTUBHON IIPABOBOM 3aIUTHI BCeX CyOBEKTOB IIpaBa, qop-
MHPOBAHME NeMOKPATHYHOIO (3AKOHHOI0, IOHSATHOI'O, IIPO3PAUHOr0) IIOPAIKA
rocyIapCcTBEHHOro yirpasiaennsd. Eciau o6paTuTh BHUMAaHNeE Ha HCCIeI0BAHNIe
YUEeHBIX, KOTOpPBIE Pa3pabaThIBAIOT KOHIIEIIIINKM PA3BUTHUS AJMUHHCTPATHB-
HOro” M aJMHHUCTPATHBHOIO IIPOIIECCYAJILHOIO 3aKOHOIATEILCTBA, TO aB-
TOPHBI CBSA3BIBAIOT TPAHCHOPMAIINIO afMHUHUCTPATUBHOIO IIPABA MU AIMIHICT-
PATHUBHOI'O 3aKOHOIATEIHLCTBA C IPOUCXOIAIIMMY U3MEHEHUSIMHU B CHCTEME
OPraHMU3aIy 1 (PYHKIIMOHMPOBAHMS CAMOIO I'OCYIAPCTBA, C IIOBLIIIEHMEM
3HAYMMOCTH TOCYJAPCTBEHHBIX OPraHOB M, CJIEI0BATEJILHO, OPTaHOB HCIIOJI-
HUTEJILHON BJIACTH B sKU3HeIesTeIbHOCTH obmecTsa. Cpeny BaskHENIIINX 11e-
JIe KOHIIEIIINY PA3BUTHS aJIMUHHCTPATUBHOIO 3aKOHOLATEIbCTBA CIEIIAa-
JIMCTHI HA3BIBAIOT CJIEAYIOIIHE: KOAU(MPUKAIINA aIMHUHUCTPATHBHO-IIPABOBBIX
HOPM (KOJEKChI MJIM TeMATHYECKHe 3aKOHOIATeIbHBIE aKThl); YCTAHOBJIEHME

5 [Mlepwenesuy I. @. O ayBcrBe 3akonHOoCTH... C. 145-146.

% Cwm., manpumep: KoHIemnmmsa passuTus aIMAHACTPATHBHOTO 3aKOHOIATEIbCTBA
/I KoHternusa pasBUTHUS POCCUICKOro 3akoHomarenbersa / mox pen. T. fA. Xabpuesoii,
10. A. Tuxomuposa. M., 2010. C. 163-192.

% Cwm., manpumep: Cyxapesa H. B., Kysneuyos B. H. KoHlieniius pasBUTHA aIMU-
HUCTPATUBHO-IIPOIIECCYaIbHOr0 3aKoHomaTeaberBa // KoHIlemima pasBUTHS POCCHU-
ckoro 3akoHomareabersa / mox pex. T. . Xabpuesoit, 0. A. Tuxomuposa. M., 2010.
C. 627-646.
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CTATyCOB CYOBEKTOB aJIMHUHUCTPATHBHOIO IIpaBa (KOMIIETEHIIUS, OTBETCTBEH-
HOCTH, B3AUMOOTHOIIIEHN); PA3BUTHE AAMUHICTPATABHO-IIPOIIECCY ATTBHOTO 1
POIIEIYPHOTO 3aKOHOJATEIbCTBA C IEJIbI0 IIPOTUBOAEHCTBUSA KOPPYIIIIUN U
OIOpPOKpPaTH3MY; OIpe e IeHINe POJIH, 3HAYCHUS U PA3BUTHE COJIEPIKAHUS TEX-
HAYECKUX PErJIAaMEHTOB, CTAHIAPTOB, HOPMATHBOB, PA3PeIleHn, TOT0BOPOB,
COIVIAIIIEHUH O IOCyJapCTBEHHO-UACTHOM MIAPTHEPCTBE; yCTPAHEHHEe IIPOTH-
BOpeunii U AyOJIMPOBAHUIN B CHCTEME aIMUHUCTPATUBHO-IIPABOBOIO PETryJIH-
POBAHUS; JIUKBUIAINS TP0o0EJIOB B MeXaHU3Me IIPABOBOU perjiaMeHTaItum’’.
C TeopeTH4ecKON TOUKU 3PEHUs YKAa3aHHBIE eI aHAJTU3UPYEeMOM KOHIIeIl-
Y PA3BUTHUS AJMHHUCTPATHBHOIO 3aKOHOIATEIHCTBA MOYKHO O0BEIUHUTH
JIUIIB OOHOM — KOOUMUKAUUS aIMAHUCTPATUBHOIO 3aKOHOIATEJIbCTBA, T.e.
IOCPEICTBOM KOIM(PUKAIIMOHHBIX MEPOIPUATHI JOCTUTAIOTCH, KAK IPABUIIIO,
M OCTaJIbHBIE e PedpOpMaATOPCKUX IIPEeo0PA30BAHUM: U YyTOUYHEHUE aIMU-
HHUCTPATUBHO-IIPABOBOIO CTATYCA YUACTHHKOB YIIPABJIEHUYECKUX OTHOIIEHWH,
¥ Pa3BUTHE 3aKOHOIATEILCTBA 00 aIMUHUCTPATUBHEIX IIPOIleAypax, U paspa-
0oTKa 3axoHa 00 aIMHUHUCTPATHUBHBIX JIOMOBOPAX, M YCTPAHEHME IIPOTHBOPE-
YU 1 Ipo0esIoB B IIPABOBOM PEryJIHPOBAHUMN.

B cucremy koHIlenTyaJIbHOINO COBPEMEHHOTO Pa3BUTHS aIMUHUCTPATUB-
HOTO IIPaBa U aJMUHUCTPATHBHOIO 3aKOHOIATEIbCTBA, KAK IPABUJIO, CIEIIH-
AJIUCTBI BKJIIOUAIOT PA3BUTHE 3aKOHOIATEIBCTBA: 00 OpraHaX MCIOJTHUTEIIh-
HOM BJIACTH; O TOCYJAPCTBEHHOM! CJIy»K0e; O IIPOTUBOAEHCTBUHU KOPPYIIIIAI S,
0 TOCYIapCTBEHHOM KOHTpoJie (Haa3ope)®; o rocymapCTBEHHBIX yCJIyrax; o0
yIIPABJIEHUN B O0JIACTH 9KOHOMHUUYECKUX OTHOIIEHUI; 0 TEXHHYECKOM Pery-
supoBaHun®, OYeBHUIHO, YTO B CHCTEME MEPOIIPUSITUH, BXOIAIINX B MOJEp-
HU3AIN aJMUHUCTPATHBHO-IIPABOBOTO PEryJIMPOBAHUSA, MOKHO BKJIIOUUTH
¥ HEKOTOpPBIEe Npyrue chepbl aIMHUHUCTPATUBHO-IIPABOBOTO BO3IEMCTBUS, KO-
TOpBIE MOTYT HAXOJUTHCA BHYTPHU YK€ YKA3aHHBIX MHCTUTYTOB U IIPABOBBIX
obpasoBanmii. Jlymaercs, 94To IMOIBITKYU YCTAHOBJICHUS IeJIeH MOAePHU3AITHNI
aIMUHHUCTPATUBHOIO IIPaBa, 3aKOHOIATEIHCTBA U Pa3pab0TKa OCHOBHBIX Ha-
IpaBJIEHUN MOJIEPHUIAIINH JOJIKHBI IIPEeIIPUHAMATHCS ToCcTosTHHO. OIHAKO
C yYETOM «CTaTyca» WM 3HAYMMOCTH TEPMHHA «MOIEPHHU3AIUAS» MU TAKOMN
HOJIUTUKHN JOJIKHBI OBITH 0oJiee «aMOMIIMO3HBIMIY M (DyHIAMEHTAJILHBIMII.

7 Cwm.: Korremust paseurust poccuiickoro 3akonomarenscrsa. C. 165.

% Cwm., manpumep: O Mepax mo peanusarnuu OTAebHBIX mosoxkeHuit Oenepasib-
Horo 3akoHa «O ImpoTHBOIENCTBUU Koppymium» : yraad [lpesumenra PO or 2 ampesns
2013 r. No 309 // Poc. ras. 2013. 4 amp. ; O Mepax 1Mo peaausaiiu OTAEJIbLHEIX IT0JI0MKE-
auit Oenepasnproro 3axkoHa «O KOHTPOJIE 3a COOTBETCTBHEM PACXOOB JIHII, 3aMelra-
OIIUX TOCYAAaPCTBEHHBIE TOJIMKHOCTH, M MHBIX JIUII uX moxonam» : yras [Ipesumernra PO
ot 2 ampesisg 2013 r. Ne 310 // Tam xe. Yeunmus Poccuiickoit @enepalinu mo co3TaHU0
3aKOHOJATEIbCTBA O IIPOTUBOIEACTBUU KOPPYIIIIMHU U OCYIIIECTBJIEHUU CAMOU AHTUKOP-
PYIIMOHHOM JIeSITeJIbHOCTH BIIEPBBIE BEChMa IIOJIOKUTEIIBHO OIEHEeHbI; Hallla CTPaHa
[0 WHIIEKCY BOCHpPUSTHS Koppynimu Tpancrnepercu VHTepHENIHI MOIHAIACH Cpa3y
Ha 10 mosunwmii (cm.: Eeopos U. Poccuio mpusHaiy Kak IIOJTHOIIPABHOIO YIEHA MEKIY-
HAPOIHON aHTHUKOPpPYyIIoHHO cucTeMsl // Poc. ras. 2013. 10 amp.).

% Cwm.: [IpaBoBoe peryJimpoBaHue rocy1apcTBeHHOro KoHTpoJisi/ oTB. pem. A. @. Hoa-
npaueB. M., 2012.

60 Cum.: Konremnus pasBuTus poccuiickoro sakonomaresbersa. C. 165—-190.
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B poccuiickux ncciienoBaHUSX TaHHOM IIPOOJIEMATUKN BHUMAHUE AKIIEHTH-
pyeTrcs Bce ke HA OOBIYHOM W IIJIAHOMEPHOM PAa3BUTHUHU aJIMUHUCTPATHBHO-
T0 3aKOHOIATEIbCTBA, 00YCJIOBJIEHHOM M3MEHSIIONIMMUCST 0OCTOSITEIbCTBAMU
TOCYIapPCTBEHHOU JeSATeJIbHOCTH, HEOOXOJMMOCTHIO yUeTa MeKIYHAPOIHOIO
Y eBPOIIEHCKOr0 OIThITA IIPABOBOM perJiaMeHTaIlny OTHOIIEeHUH B cdepe ro-
CYIapCTBEHHOTO YIIPAaBJICHUS, MOTPEOHOCTHIO JIOTHUYECKOTO 3aBEPITeHUS YiKe
HAYATHIX pedopM OTIeIbHBIX aIMUHUCTPATUBHO-IIPABOBBIX WHCTUTYTOB (HAa-
IpUMep, 0 TOCYTaPCTBEHHOH CJIysKOe, 0 IPOTUBOIENCTBUH KOPPYIIIIUH, 00 aI-
MUHUCTPATUBHBIX IPABOHAPYIIIEHUSX, 00 aIMUHUCTPATUBHOM IIPOIiEcce).
Cremyer OTMETHTDB, YTO ITPOILECCHI MOJAEPHU3AINN aJIMUHUCTPATHBHOTO
3aKOHOJATEIECTBA CBSI3BIBAIOTCS U ¢ HEOOXOIUMOCTHI0 ped)OPMUPOBAHUS CUC-
TeMBbI aJIMIHACTPATHBHO-TIPABOBOI0 peryanpoBanus. U 3mech, K CoKaJIeHUIO,
ABTOPHI HE CTABAT KAKUX-TO HOBBIX (MMEHHO PehopMamopCKUX WA MOOePHU -
3upPYOUUX YIIPABIEHUYECKYI0 JKU3Hb) 3a7a4 IIepe] HayKoM aJIMUHUCTPATHUB-
HOTO IIPaBa; KaK IPaBUJIO, ITOBTOPSIIOTCS yiKe HE pa3 BBICKA3AHHBIE B JIUTE-
paType Te3WCHI U MOMKEJIAHUS OTHOCUTEJIHHO PA3BUTHUSI aJIMUHHUCTPATUBHOTO
upasa. Peub uner, Hanpumep, 0 IPEJIJIOKEHUH IETKOTO JIeJTeHUD KOTPOMHOT0
MacCHBa aJIMHUHUCTPATUBHO-IIPABOBBIX HOPM IT0 TIOJIOTPACIISIM, HHCTUTYTaM U
CYOMHCTUTYyTaM», & TAKIKE O TOM, YTO MMEHHO TAKOM ITI0JIX0]T «IT0O3BOJIUT Cop-
MYyJHUPOBATh JJIS KaKIOW IIOJOTPACTIM YW HWHCTUTYTA CBOM UYETKUE CUCTEMBI
CITEITUAIBHBIX IIPUHITUIIOB U MAKCUM, Ha OCHOBE KOTOPBIX JOJIXKHO BHICTPAU-
BaThCSI HOpMAaTUBHOE peryymmpopanue»’!, C aTuM BPSIT JIU MOKHO CIIOPUTD, HO
TaKWe I0JIXOJIBI SABJISIOTCS MPEIMEeTOM HAYYHBIX JUCKYCCUI HA IPOTSKEHUN
mocJieqHUX aBaanaTtu JeT. [[pruBeneHHoe MHeHNMe, K ITPUMEPY, COOTBETCTBYET
paccy:KIeHUusAM 0 HeOOXOIMMOCTH PAa3BUTUS aIMUHUCTPATHBHOTO 3aKOHOIA-
TeJILCTBA Ha OCHOBE IIPUHITUIIOB CUCMEMHOCMU, 2APMOHUAUUY T pAclUpe-
Hus npedmemos pezynuposanus®®. K comaenuio, HecMOTpA Ha AKTHUBHOCTD
VYEHBIX B IIOCTAHOBKE ITp00JIeM W Iiejiefl COBPEMEHHOro pedOopMHPOBAHMUS
aIMUHUCTPATUBHOTO IIpaBa (MOAEePHU3AINY aJMUHUCTPATHBHOTO 3aKOHOAA-
TeJILCTBA), Ha IIPAKTUKE BCAKUE HOBOBBEIEHUS «IIPUIKUBAIOTCIY MeJIEHHO.
Monepuusamusi rocy1apCTBEHHOTO VIIPABJIEHUS BO3MOKHA HE TOJIBKO
IyTeM IIPOBEeIeHUsT aJIMUHUCTPATUBHBIX IIpeoOpasoBamuit (T.e. pedopM B
00JTaCTH UCIIOJTHUTEJIFHON BJIACTU WUJIX TOCYIAPCTBEHHOM CJIy:KOBI), HO U TIO-
CPELICTBOM «MOOePHUSUPYIOULE20CA» PA3BUTUA HHCTUTYTOB IPYIUX BeTBeH
roCyIapCTBEHHOM BJIACTH. 3/1eCh HYKHO OTMETUTh Pelamliee 3HaUYeHne He-
KOTOPBIX MHCTUTYTOB 8 IMIHUCTPATHUBHOTO IIPaBa ¥ aIMUHUCTPATHBHOTO IIPO-
IeCCyasIbHOTO IpaBa B 00ECIIeYEeHUH JIeMOKPATHUIECKOr0 PA3BUTHUS CTPAHEI.
Hampumep, 110 KaKUM-TO IPUYUHAM B TeUeHHUE IIOCJIEeJHEro NeCATUJIETUS B
KPHU3UC IT0TIAJIa UIe0JI0TU (DOPMUPOBAHUS B CTPAHE OJTHOIIEHHOM 8 IMUHUCT-
PATUBHOM IOCTUITUH U CO3aHUS CUCTEMBI a[IMIHUCTPATUBHBIX Cy10B. OqHAKO
WMEHHO aJIMIHUCTPATUBHBIE CYIBI U CIIEITUATU3NPOBAHHOE aIMUHUCTPATUB-
HOe IpaBocyare IOMOryT peanusanuu B Poccru Hopm KorcTuryiuu o cosma-

5 @amovarnos A. A. K Bompocy o pedopMuUpOBAHUY CHUCTEMBI aJMUHUCTPATUBHOTO
upasa // AqmunaucTpatuBHOe mpaeo u mporiecc. 2012, Ne 11. C. 5.
62 Cwm.: Korrteniiust pa3Butust poccuiickoro 3akoHozgaresbersa. C. 191.
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HUW TapaHTUU 3aIIUTHl KOHCTUTYIIMOHHO-TTPABOBOTO PAa3BUTHUS, TapaHTUH
peayiu3aruy KOHCTUTYITHOHHO-IIPABOBOM HOPMBI 00 a(pDeKTUBHOM Cy1e0H0M
Biaactu. VHCTHUTYT agIMHUHUCTPATUBHOIO CYIOITPOM3BOACTBA M CYIAbU OTUX
CIeINaIN3UPOBAHHBIX CYJOB CMOTYT IIOJTHOIIEHHO NCKOPEHATh KOPPYIIIINIO U
«Hea(p(peKTUBHBIE» aIMUHUCTPATUBHBIE PEIeHUs, a TAKKe PEeIleHus aIMU-
HUCTPATUBHLIX CyJ0B OyIyT HAIIpaBJIEHLI HA 00ydYeHMe «IIPOodpecCrOHaTIbHBIX
YMHOBHUKOBY»; BeIb UMEHHO B TAKHX PEIIeHuaX OyJeT IpaBoBas WHOOpMa-
M 0 TOM, KaK «HeJIb35S» UCI0JIb30BATh JIUIIH PA/Iy CBOUX JIMUYHBIX NTHTEPECOB
aIMUHUCTPATUBHYIO BJIACTH, IIPEIOCTABJIEHHBIE CJIy’KeOHbIe ITOJTHOMOYUS U
BECH apceHasT aMIUHUCTPATHBHBIX BO3MOKHOCTEHM, MHCTPYMEHTOR, CIIOCOOOR,
HMEIIIUXCSA B PACIIOPSIIKEHNH CIIYKAIINX IIPAaBOBBIX CPEJICTB U (popM.

Ecsiit ToBOpUTE 0 MOJIEPHU3AIINN aIMUHUCTPATHBHO-ITPOIIECCYATHHOTO 3a-
KOHO/IaTeJIbCTBA, TO YUYeHbIe, KaK IIPABUJI0, aKIIEHTUPYIOT BHUMaHWe Ha pas-
BUTHN 32aKOHOIATEILCTBA «00 aIMUHUCTPATUBHOM IOCTUIIMID (0 IIOPAIKEe pas-
peleHus aeJi, BOSHUKAIINX U3 IIyOJUYHBIX [IPABOOTHOIIIEHUI), a TaKKe Ha
Pa3BUTHUM HAYYHBIX BO33PEHUU OTHOCUTEJIHLHO TJIABHBIX TEOPETUKO-IPaBOBBIX
KOHCTPYKIIHN aJIMHUHUCTPATHBHO-IIPOIIECCYAIbHON TeMbI®. B coBpemeHHBIX
HAYYHBIX TPYIAX, IOCBSAIIEHHBIX JAHHON IIpo0IeMaThKe, aHAJIHU3UPYIOTCS CJIO0-
SRUBIITECS TIPEJICTABIEHUS CIEIINAIUCTOB O IOHATUN, COAEPKAHUT U CTPYKTY-
pe aIMIHUCTPATUBHOIO mporiecca. Kak u paHee, KOHCTaTUPYETCS HAIUYMeE He-
CKOJIBKUX TIOJXO0/I0OB K OIpeesIeHUI0 aMIUHUCTPATUBHOTO IpoIiecca (IITUPOKoe
" y3Koe, «cynebHoe» u «BHecymeOHoe»). Hampumep, mmom aaMUHHCTPATHBHBIM
TIPOIIECCOM TTOHUMAETCS YPETryJIUPOBAHHAST «<HOPMaMU 8 IMUHUCT-PATUBHO-TIPO-
IleccyaJIbHOTO IIpaBa IIpolleccyasbHas JIeATeJbHOCTh OPTaHOB UCIIOJTHUTEIb-
HOM BJIACTH U CyIe0HOIM BJIACTH IO PeaIH3alluy aJIMUHUCTPATUBHBIX HOPM U
Pa3peIreHuio gejT, BOSHUKAIINX U3  IMIHUCTPATUBHBIX IIPABOOTHOIITEHUIM,
TakmMm 00pas3oM, yueHBIE OTCTAMBAIOT HIE0 O TOM, UTO AIMHUHHUCTPATHBHBIN
IIPOITECC MOKET OBITH KaK CYIe0HBIM, TAK U BHECYIe0HbBIM,

3mech HYKHO OTMETHTH, YTO CTPAHBI C PA3BHUTOM IIPABOBOM CHCTEMOI, B
KOHCTUTYIIUAX KOTOPHIX yCTAHABJIMBAETCS TEPMUH «IIPaBOBOE I'OCYJapCTBOY,
00 3aKOHOIATEIHHO COOPMUPOBAJIN CUCTEMBI aIMUHUCTPATHBHBIX CYI0B5?,
JI00 TIPUHSIIN 3aKOHBI (KOIEKCHI) 00 8 IMIHUCTPATUBHOM CYIOITPOHU3BOICTBE.
CiremoBaTeIbHO, C 9TOM TOYKY 3PEHUS aIMIHUCTPATUBHBIHN IIPOIIECC SIBJISETCS

8 Cwm., mampumep: IIpaBocynme B coBpemernroM mupe / mmox pex. B. M. JleGenesa,
T. . Xa6puesoir. M., 2012. C. 594—624. B MHOTOUHCIEHHBIX TUCKYCCHUAX, TIOCBAIIECH-
HBIX IpobJIeMe aJMUHUCTPATUBHOIO CYIOIIPOU3BOICTEA, IIPUHUMAIOT yUaCTHEe U MEK-
JIyHAPOIHbIE 9KCIIEPTH B TAHHON 00JIaCTH 3HAHUHN (CM., HAIIPUMED: MEIKyHAPOIHBII
KKPYTJIBIN cTos» «BHecymeOHBIM KOHTPOIb aIMUHUCTPATHUBHBIX pemrenni» (Mocksa,
23 mos16pst 2011 r.) / MacruryT rocymaperea u npasa PAH. URL: http://www.igpran.
ru/about/subjects/snews/3048/).

64 Cyxapesa H. B., Kysneuos B. H. Kounemnius pasBuTusa aMAHACTPATABHO-IIPO-
1eccyasibHOro 3aKoHomaTesbersa // Korienims pasBuTrst pocCUiCKOro 3aKOHOaTe Ib-
crBa / mox pen. T. A. Xabpuesoit, 10. A. Tuxomuposa. M., 2010. C. 630.

% O copmupoBaruu B Poccru ajMUHUCTPATUBHBIX CYJ0B cM., Hanpumep: Do-
roe A. I1. CoBpemeHHBIe IIPO0IEMBI aMUHUCTPATUBHON octuiuu B Poccunm : ammu-
HUCTPATHUBHBIE CYIbI — «3a» 1 «mpotus» // Poc. cympsi. 2012. Ne 2. C. 2-5.
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BCera TOJbKO cy0ebHbim. Jpyrue aiMUHACTPATHBHO-IIPABOBbIE HOPMEI, per-
JIAMEHTHUPYIOIINE MIOPANOK WM OUHAMUYHEIE OTHOIIEHHS B cdepe rocymapcrT-
BEHHOI'0 YIIPABJICHNS, IPUHATO HASBIBATDL AOMUHUCMPAMUSHBIMU NPOLEOy-
pamu®®, Jlia mepecMoTpa YCTOSBIINUXCA BO MHOTHX CTPAHAX YKA3AHHBIX KOH-
LEIIIUI TPeOYyITCsS cephe3Hble apIYMEHTHI U IeHCTBUTEILHO «MOIEPHUIUPY-
IOILIME YCUJIAAN,
3mech BIIOJIHE YMECTHO COTJIACHUTBCA ¢ paccy:kmenumsvu K. B. Apamos-
croro u C. JI. KusseBa orHOCHTEIBHO CyALOBI Cyqe0HOr0 mpelemneHTa B po-
MAaHO-T€PMAHCKOM IIpaBe; oTa TeMa, IIpaBia, Apyras, U OHA OTJIMYAETCS OT
00Cy:xIaeMbIX B HACTOSAIIEHM CTaThe BOIIPOCOB, OJHAKO II0 OTCTANBAHMIO IIPHH-
IIUITHAJIBHBIX IIOJIOMKEHUN MOSKET 3[1eCh HUCII0JIb30BATHCA. ABTOPHI IIHIIYT, UTO
©BPOIIENITEI «HEeMIIBI, (PPaHIly3El U Te, KTO CJIeAyeT UX HIesaM, 0m00psioT rule
of law, w0 nep:karca mormartoB Rechisstaat, Etat du droit (mpaBoBoro rocy-
IapCTBa), KOTOPLIE IIPH CXOICTBE C «BEPXOBEHCTBOM IIpaBa» HMHAYe H300pa-
SKAIOT IIOJIOMKEHMe TOCYJapCTBa — IPU3HAIOT €ro JMYHOCTh, JeJIAai0T BIIOJIHE
paBocyOBbEKTHBIM U CTABAT B IIeHTPaJIbHOE IoJIokeHne. Tpedys cBs3aTh ro-
CYIapCTBO IIPABOM, 0TA HIes TOCYySAaPCTBY TYT sKe U BpydYaeT IIPeporaTuBy Ua-
JIaraThb IIpaBo, IIPUYEeM He B aKTaxX IPaBoCyIUs, a B HOPMATHUBHBIX IIPeIIICa-
HHUSX TOJUTHUYECKON M agMuHuCTpaTuBHON Biaactm»®’. To ecTh 3mech yMmecTHO
B OUepeIHON pa3 HOJUYEepPKHYTh 3HAYMMOCTD M 0043aTEJIbHOCTD KHIE0JIOTHID
U «CTAHIAPTOB» NPAB06020 20cydapcmeda B obecneueHnH apPeKTHBHOIO Iocy-
JIapCTBEHHOIO yIPAaBJIEHU B CTPAHEe W IIOJIHOIIEHHOMN 3aIlIUThI IPaB U CBOOO/I
(prsHmUecKUX M PUAUYECKHUX JIUI B IIyOJHMYHO-IIPABOBLIX OTHOIIEHUSIX. JTO
OTHOCHUTCS M K IIOIIBITKE co3manusa B Poccun saxoHoOmaTesbcTBa 00 aJMUHKCT-
PATHBHOM IIPABOCYIUM, KOTOPOE MOYKET CTATH MTOIOM MO0ePHUAL UL POCCHHA-
CKOr0 aJMHHUCTPATHBHO-IIPOIIECCYAILHOIO 3aKOHOIaTelIbeTBa. Hampumep,
X. IlITosp yTBEp:KIas, YTO, BO-IIEPBBIX, «IIOJIHOE IIPABO CYIe0HON MPOBEPKU
~ JHIIb yBeHJYaeT co0oi IIpaBOoBOe IOCYJapCTBO»; BO-BTOPHIX, «II0J00HO TOMY,
o Kak He3aBHCHMbIE aAMHHHCTPATHUBHEIE CyIbl 00€CIIEUNBAIOT KOHTPOJIb M 34-
IIUTY OT IIOCATATEJILCTB YIIPABJIAIIIEr0 IOCySAapcTBa, TAK U He3aBHCHUMBIE
0_'5 OpraHbl OJIKHLI HAO3UPATH 3a TOCYIapCTBOM KakK 3axoHomaresieM»®® (mmon
K «rocyIapcTBOM Kak 3aKOHoJaTesreM», oueBuiHO, X. [llTors mven B Bumy 3ako-
HOIATEJILHYI0 BETBL IOCYIAPCTBEHHON BJIACTH M BHICKA3BIBAJI TAKHE CY:KIE-
HUSA B IIOJIEMHKE 0 He0OXOAMMOCTH yUpeskIeHNsI Tak HasbiBaemoro l'ocymap-
230 crgenmoro cyna). 3mech, mpasaa, HysKHO IIPUBECTH U eIl OJHY ITUTATy 9TOTO

% HeobxoauMoCTH yCTAHOBJIEHUS IIPUOPUTETOB B PA3BUTUU aJMUHUCTPATUBHOTO
3aKOHOJATeJIbCTBA B aCIeKTe CO3MaHUs 3aKOHOIATEeIbCTBA 00 AOMUHUCMPAMUBHBLX
npouedypax B HOBEUIIEH CIIeIUaIbHON JIUTEepaType MOCTOSTHHO YIIeJIsieTcsl BHUMAaHUe
(cm., manpumep: ArTyasbHBIE IPOOJIEMBI A IMAHUCTPATUBHOIO IIpaBa : yueld. JJIst CTy-
JIEHTOB BY30B, 00yuaromuxcs 1o crerraiprocTu «l0pucnpynenrus» / M. B. Kocrenuu-
koB [u ap.]. M., 2013. C. 135-147).

57 Apanoecrkuti K. B., Kuases C. J[. Cynnba cymeOHOro mpelieieHTa B pOMaHoO-Tep-
manckoMm mpase // Hyprai korcrurymonHoro mpasocynus. 2013. Ne 4 (34). C. 34.

8 ITut. mo: Illmumm K. l'apauTt koucTuTyuu // [ocymapcTBo : mpaBo u MOIUTHKA /
mep. ¢ HeM. u Betyil. cr. O. B. Kunpmiomosa ; coct. B. B. Amamsunu, O. B. Kunsmioros.
M., 2013. C. 56.



AnMuHHECTPAaTHBHOE U TAMOKEHHOE IIPABO

HEMEIIKOTO aBTOpAa: «...CyObl TPAKIAHCKON, YTOJIOBHON U aIMUHUCTPATUBHO-
IPABOBOM IOPUCIUKIINY, IPUHAMAIOIINE PeIlleHnus B Ipollecce, He SABJISIOT-
cs rapaaToM KoHcTuTylmu B TouHoM cMmbicae»®. 1o K. IImurry, B cucremy
rapaaTrpoBaHusa KoHCTHTYIIMM ¢ HEOoOXOAMMOCTBIO MOJIMKHBI BKIIOYATHCI U
JIpyrue cyOBeKThI TOCYIapPCTBEHHOTO KOHTPOJIS, B TOM YHCJI€ MHCTUTYT KOH-
CTUTYIIMOHHOI'O IPABOCY I,

3akoH01aTEJIbCTBO 00 aJMUHHCTPATHBHOM CYJOIPOU3BOJCTBE W A MHU-
HUCTPATUBHBIX IIPOIEAYyPAaX, HECOMHEHHO, 3al0JIHHUT CYIIEeCTBYIOIINE HBIHE
mpobesibl B peau3aliid KOHCTUTYI[MOHHO-IIPABOBBIX HOPM, YyCTaHABJIHBA-
FOIITUX TIpeesIbl 1 KOHEeUHBIE eI (DOPMUPOBAHUS B CTPAHe CUCTEMBI aheK-
THUBHOT'O TOCYIapCTBEHHOTO YIIpPaBJIEHUSA. AJIMUHUCTPATHBHBIE IIPOIEIYPHI
W aIMHHUCTPATHBHOE CYIOIIPOU3BOIACTBO CIIOCOOHBI M3MEHUTH W IIPAKTHUKY,
¥ TICUXOJIOTHIO TOCYJAPCTBEHHOTO VIIPABJICHUS, a TAKyKe IapaHTHUPOBATH B
00JIBIIIEN Mepe 110 CPABHEHMIO C JHEM CEerOIHAIIHNM PEKIM 3aKOHHOCTH OCY-
IIECTBJISIEMBIX YIIPABJIIEHUECKUX JeMCTBUHN U IIPUHUMAEMBbIX aIMUHUCTPATHUB-
HBIX aKTOB B cdpepe OpraHM3aIlMd W (PYHKIIMOHHPOBAHMS HCIIOJIHUTEILHON
Biactu. Kak m3BeCTHO, KayKI0JHEBHAS MPAKTUKA POCCHUMCKOr0 IIyOJMYHOIO
AIMUHUACTPUPOBAHUSA JEMOHCTPUPYET HAJIMYKE OTPOMHOI0 KOJIMUECTBA KOp-
PYIIIIMOHHBIX MIPABOHAPYIIEHUI'’, COBEPIIAeMBIX TI'OCYJAPCTBEHHBIMU CJIY-
SRAIMUMHA UM JOJIKHOCTHBIMU JIMIIAMY, MHOKECTBEHHBIMH HAPYIIEHUSIMH CO
CTOPOHBI MCIIOJIHUTEIBHON BJIACTH IIPAB W CBOOOJ UeJIOBEKa M TpaskIaHUHA,
0ea3nesaTeIbHOCTE BO MHOTHX cdepax sKOHOMUYECKOM KU3HH, 0e3aeicTBre
W IIPOTHBOpedallee 3aKOHAM aJIMHUHUCTPATUBHOE HOpMOTBOpduecTBO. [losy-
Yaercs, YTO HY KOHCTUTYIMOHHBIE TPeOOBAHMS, HU PA3BUTASA KOHCTUTYIIH-
OHHASI MOEJb NeMOKPATHM'!, HM MHOTOYMCJIEHHEIE (egepaibHble 3aKOHEI,
HU CJIOKMBINASICI IOJUTAYECKAS CHCTEMA He MOT'YT II0KA IIPOTHBOIIOCTABUTE
CYIIIECTBEHHBIX 1 3HAYNMBIX apTyYMEHTOB IIPOTUB COBEPIIEHU UCIIOJTHUTEIb-
HOM BJIACTHI0 MHOIMX AAMHHUCTPATUBHBIX OIIHOOK, IPOTUB CJIOKHUBIIEHCS B
obIrtecTBe U B caMoM HpPOd)eCcCHOHAIEHOM YMHOBHUYECTBE aAmmocghepv. mep-
numMocmu K IPOU3BOJIBHOMY M 0e3pe3yJIbTaTUBHOMY I'OCYIAPCTBEHHOMY YII-
PaBJIEHUIO.

Mogepausanmsa rocymapcrsa U BCeM CHUCTEMBI I'OCYAapCTBEHHO-IIPABOBO-
T'0 CTPOUTEJIBCTBA SIBJIAETCS IIPOIYKTOM OCYIIIECTBIIAEMOM B CTpaHe npasosoll
noaumuku. Poccuiickoe agMUHHUCTPATUBHOE IIPABO MOMKHO OyIeT Ha3BaTh B
IIOJIHOM Mepe COBPEMEHHBIM ¥ COOTBETCTBYIOIIIMM BBIIAIOIIUMCS IIapaMeTpam
CTaHAAPTa KOHCTUTYIIMOHHOIO PEryJIMPOBAHNSA W IIPUHIIMIIAM IIPABOBOTO I'0-
CyIapcTBa, €CJIM IIPABOBAS IMOJUTUKA U IPAKTHYECKUE TeHCTBUA I'OCYyIapCT-

% Tam sxe. C. 42.

0 Cwm., mampumep: [IporuBoseticTBre KOppyniuu B efepaIbHBIX OPraHax UCII0J-
HUTEJIBbHOM BJIACTH : Hay4.-mmpakT. mocooue / T. A. Enkosa [u np.] ; ors. pex. A. @. Hos-
npades. M., 2012 ; Ilanuerko I1. H. Kax Ham mipeo/osieTs KOppYyIImio (0COOEHHOCTH,
IPUYWHBI KOPPYIIINU U MePHI ee peonosenus) // Bonpocsr mpaBoBemenus. 2012. No 3.
C.91-117.

™ O KOHCTUTYIIMOHHOM MOJIEIH AeMoKpaTuu cM.: Yepenarnos B. A. Ilonuruueckas
pedopma B Poccum : mpobisiema u mowmck myrteit pernienwnsi // Bompockl ipaBoBeneHwus.
2012. Ne 3. C. 21-38.
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BEHHBIX JesTeseil obecmevar B Ommskaiiinem OyayineM mpuHsarue Koodekca
aomurucmpamusro2o cyoonpoussoocmea Poccuiickoii @edepayuu nu deme-
pasibHOro 3akoHa «06 aOMUHUCMPAMUBHBbLX NPOUedypax». YKa3aHHBIE 3a-
KOHOIATEJIbHBIC aKTHl (PAKTUYECKM 3aBepIIAT IIOCTPOeHUEe IhghermueHoil™
MOIEJIH POCCHACKOr0 aIMUHUCTPATUBHOIO IIPABOBOI0 PEryJIMPOBAHUSI U CO-
30a4yT IPOYHYIO CO3UTAIONIYI0 OCHOBY IJIS HAIJICIKAIIEr0 T'OCYIapCTBEHHO-
ro ympasyieHus B cTpare. O4eBUIHO, MMEHHO B 9TUX YCJIOBUSAX MOXKHO OyIeT
KOHCTAaTHPOBATh, YTO, HAKOHEII-TO, y «peasiudayuwy» poccuiickoii Komcrury-
IIUN TOSABUJICS 20PU30HM U UTO KOHCMUMYUUOHHO-NPABOEAS M00esib obec-
IIeYeHUs COBPEMEHHOM CHCTEMEI TOCYJAPCTBEHHOr0 YIPABICHUI U PA3BUTHAA
aIMUHUCTPATUBHO-IIPABOBOI0 PEryJINPOBAHNSA IIOJHOIIEHHO 3apadoraa.

2 Kak-To OBICTPO YKPEITHJICSI B POCCUMCKOM ITOJIMTHKO-IIPABOBOM JIEKCHKOHE Tep-
MUH «3¢gheKmueHbLi; CTAIN TOBOPUTH 00 «addheKTUBHOM» rocyaapcTse, «adderTs-
HOM» IIpaBocyaun; «deKTUBHOM» YIIpaBJEHIlE, «3d(PeKTUBHOM» TOCyIapCTBEHHOM
yIIpaBJIeHNH, gaske 00 «apderTrnBHOM? yHUBEpcuTeTe. OTKY A MOIIIN 9TH HEITOHSTHEIE
XapaKTePUCTUKH, JIUIIEHHBIE SICHBIX KPUTEPHEB U Pa3yMHBIX IIPEIeJIOB PaCIpocTpaHe-
HUS ¥ IpUMeHeHUA? 31ech HyKHO OTMETUTD, UTO, K COKAJIEHHIO, YaCTO B KaKIOM CJIy-
Jae MPUHATHA pelreHns 00 «oddheKTHBHOM» Hn «HeapPeKTHBHOM» He OIIPe e ISIOTC
HU KpuTepun 2pdeKTUBHOCTH, HU (DOPMBI BHIACHEHUS U BHIABJIEHUA «d(pdeKTUBHOC-
TW», HU 00IIHEe TIOAX0 bl K TOHUMAHUI U PA3bACHEHUIO JAHHOIO TEPMUHA.

Boponeacckull  20cy0apcmeeH biil  yHu- Voronezh State University

gepcumem Starilov Yu. N., Honoured Science Worker
Cmapunos FO. H., 3acnysxcennoviii desa- of the Russian Federation, Doctor of Legal
menv nayku Poccutickoti @edepauyuu, dox-  Sciences, Professor, Head of the Administ-
mop wpuduueckux Hayk, npogheccop, aage- rative and Municipal Law Department
oyruul Kagheopoli aAOMUHUCMPAMUBHO20 E-mail: juristar@umail.ru
U MYHULUNAJILHO20 NPABA Tel.: 8(473) 255-07-19
E-mail: juristar@mail.ru
Ten.: 8(473) 255-07-19
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