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Preface

Information and Research Center of the Public Finance and Tax Law of Central and
Eastern Huropean Countries (Poland) (Russian Branch in Voronezh) is a unit of the
Law Faculty of Voronezh State University, founded in 2008. This is a subdivision of the
Information and Research Center of The Public Finance and Tax Law of Central and
Eastern European Countries established at the Law Faculty of the University in Bialystok
(Poland).

The main objectives of the Russian Branch of the Center are to gather information
about scientific activities of its members, share experience, undertake common
researches and conference initiatives, as well as support the achievement of these goals.
The Center develops exchange of information among research and university centers in
Russia, Kazakhstan, Poland and other Eastern and Central European Countries, initiates
cooperation with institutions in Eastern and Central European countries and cooperates
with the governmental and non-governmental organizations. One of the crucial goals of
its activity is to investigate European standards in the fields of public finance and tax law
and to share experiences with other countries.

The Russian Branch of the Center also focuses on publishing activity and the organization
of seminars and conferences. The main aspect of the activity is the support of research
exchange between scientific centers in Eastern, Central and Western Europe. The Russian
Branch of the Center assembles academics specializing in public finance and tax law as
well as in related fields from Russia and abroad.

One of the important forms of the Russian Branch’s activity is a publication of the
Yearbook of the Center that was stated in 2010. It helps to discuss contemporary issues
of financial, tax and budget law with the involvement of scientists from all over the
Eastern and Central European countries.

From 2018 The Russian Branch of the Center takes part in preparing the academic
quarterly focused on financial law — Financial Law Review which is published in
cooperation with the Centre for Local Government Law and Local Finance Law of the
University of Gdansk, the Department of Financial Law and National Economy of the
Faculty of Law of Masaryk University in Brno and the Department of Financial Law,
Tax Law and Economics of the Faculty of Law at the Pavel Jozef Safarik University in
Kosice.

The Russian Branch of the Center participates in the organization of scientific and
research meetings and conferences including in cooperation with the Russian Branch of
International Fiscal Association.

So far, together with the Financial Law Department of the Law Faculty at Voronezh State
University and in particular cases also with some or all of the mentioned partners, the

1



TAX SOVEREIGNTY AND THE CONCEPT OF FISCAL RULE-MAKING IN THE COUNTRIES OF CENTRAL AND EASTERN EUROPE

Russian Branch of the Center has already arranged and run 4 international conferences
and international seminars which supplemented or extended chosen issues of the
conferences:

= VI International Conference of the Center on Financial Law: “Contemporary
Issues of Tax Law”, Voronezh, September 4-6, 2007,

= XII International Conference on Financial Law “Problems of Tax Administration
in the Countries of Central and Eastern Europe”, Omsk, September 23-24, 2013;

= International Conference on Financial Law: “Tax Sovereignty and Taxpayer
rights Protection: Experience of Eurasian Economic Union and European
Union”, Voronezh, November 11-12, 20106;

= International Conference on Financial Law: “Tax Sovereignty and the Concept of
Fiscal Rule-Making in the Countries of Central and Eastern Europe”, Voronezh,
April 20, 2018.

Altogether the Faculty of Law of Voronezh State University and the Russian Branch
of the Center has published a number of volumes of publications whose authors
are researchers from several dozen research centers all over Belarus, Czech Republic,
Kazakhstan, Lithuania, Poland, Russia, Ukraine:

= Kapacesa (Cernnosa), M. (pea.) (Karaseva (Sentsova), M. (eds)): CoBpemeHHbBIC
mpobaemsl Teoprun mHasoroporo mpasa (Contemporary Issues of Tax Law
Theory), Boponex (Voronezh): Mszpareanckuii aom BI'Y  (Voronezh State
University Publishing House), 2007.

= Kapacesa (Cernosa), M. (pea.) (Karaseva (Sentsova), M. (eds)): CoBpemeHHbIe
mpoOAeMBI  (DHHAHCOBOIO M HAAOTOBOTO IpaBa cTpaH LleHTpaspHoifl u
Bocrounoit Esporer (Modern Problems of Financial and Tax Law in the
Countries of Central and FEastern Europe): [Tybanussie (prHaHCE 11 HAAOTOBOE
mpaso (Public Finance and Tax Law), exxeroanux (yearbook), File no. 1, Bopone:x
(Voronezh): Mzpareasckuit aoom BI'V (Voronezh State University Publishing
House), 2010.

= Kapacesa (Cennosa), M. (pea.) (Karaseva (Sentsova), M. (eds)): broamxernsre u
HaAOTOBBIE pechopmsl B crpaHax LlenrpaasHoil u Bocrounoit Espomsr (Budget
and Tax Reforms in the Countries of Central and Eastern Europe): [Tyoanamere
¢punancer 1 Harorosoe mpaso (Public Finance and Tax Law), emxeroanux
(yearbook), File no. 2, Boporex (Voronezh): Mzaareasckuii soom BI'V (Voronezh
State University Publishing House), 2011.

= Kapacesa (Cenmosa), M. (pea.) (Karaseva (Sentsova), M. (eds)): Bomr 3:
Ilpedepenrinn B duHAHCOBOM IIpaBe M 9SKOHOMHKE crpaH lLlemTpaApHoi
u Bocrounoit Esponer (Preferences in Financial Law and Economics of the
Countries of Central and Fastern Europe ): [1ybAnassie huHAHCH 1 HAAOTOBOE
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mpaso (Public Finance and Tax Law), exxeroanux (yearbook), File no. 3, Bopone:x
(Voronezh): Maaareasckuit aoom BI'V (Voronezh State University Publishing
House), 2012.

Kocrroxkos, A. (pea) (Kostyukov, A. (eds.)): IlpobGaembr HaAOroBOro
npasBonpuMeneHus B crpanax Llenrpasproil n Bocrounoit Espomst (Problems
of Tax Administration in the Countries of Central and Eastern Europe), Omck
(Omsk): Owmcknit rocyaapersennsiii yausepcurer um. @M. Aocroesckoro
(Omsk State University Publishing), 2013;

Kapacesa (Cenmosa), M. (pea.) (Karaseva (Sentsova), M. (eds)): Aoxoasr
GroaxeTos B crparax Llerrpassnoii 1 Bocrounoit Esponsr (Budget Revenues
of the Countries of Central and Hastern Europe): [1ybanunsie uHancH 1
nmarorosoe rpaso (Public Finance and Tax Law), exeroanuk (yearbook), File
No 4, Boporex (Voronezh): Msaareancknuii oom BI'Y (Voronezh State University
Publishing House), 2014.

Kapacesa (Cenmosa), M. (pea.) (Karaseva (Sentsova), M. (eds)): Lleaessie
myOAmdHbIe (DOHABI 1 HEHAAOTOBBIE ITIAATCKM B CrpaHax LlemrpaspHOil n
Bocrounoit Esponer (The Targeted Public Funds and non-Tax Payments of
Central and Eastern Europe): [1ybanansie dpurarcs u Hasorosoe mpaso (Public
Finance and Tax Law), e:xeroanux (yearbook), File no. 5, Boponex (Voronezh):
Nsaareanpckuii aoom BI'V (Voronezh State University Publishing House), 2015.

Kapacesa (Cenniosa), M. (pea.) (Karaseva (Sentsova), M. (eds)): [Iporusoaeticrsue
VKAOHCHHUIO OT VIAQTBI HAAOTOB B crpaHax lLlemrpaasnoii m Bocrounoit
Esporer (Anti-Tax Avoidance Rules in the Countries of Central and Eastern
Europe): [Ty0amanse durancs 1 Harorosoe mpaso (Public Finance and Tax
Law), exeroannx (yearbook), File no. 6. , Boponex (Voronezh): Mzaareabckmit
asom BI'V (Voronezh State University Publishing House), 2016.

Kapacesa (Cenmosa), M. (pea.) (Karaseva (Sentsova), M. (eds)): Haaorossrit
CYBEPEHHTET M 3alllUTa IIPaB HAAOTOIAATEABIIHMKOB: OIBIT EBpasuiickoro
Okonommueckoro Corosa u Espomerickoro Corosza (Tax Sovereignty and
Taxpayers’ Rights Protection: Experience of Eurasian Economic Union and
European Union), Boponex (Voronezh): Msaareasckuii aoom BI'Y (Voronezh
State University Publishing House), 2016.

Kapacesa (Cemmosa), M. (pea) (Karaseva (Sentsova)), M. (eds):
[MpupoaAopecypcHEIEC I 3KOAOTMYCCKHC IIAATC/KH B CTpaHax LleHTpaspHON U
Bocrounoit Espomsr (Nature-Resource and Ecological Payments in the Countries
of Central and Eastern Europe): [lyOandnbe prHAHCE 1 HAAOTOBOE IIPABO
(Public Finance and Tax Law), exeroanuk (yearbook), File no. 7, Boponex
(Voronezh): Mspareasckuit som BI'V (Voronezh State University Publishing
House), 2017.
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International scientific conference “Tax Sovereignty and the Concept of Fiscal Rule-
Making in the Countries of Central and Eastern Europe” took place in April 20, 2018 in
Voronezh (Russia). The conference was organized by the Russian Branch of the Center
and the Financial Law Department of Faculty of Law at Voronezh State University with
the help of the Russian Branch of International Fiscal Association.

The aim of the Conference was to enable the presentation and discussion of the tax
sovereignty and the concept of fiscal rule-making in the countries of Central and Eastern
Europe and to publish the results in the conference proceedings “Tax Sovereignty and
the Concept of Fiscal Rule-Making in the Countries of Central and Eastern Europe”.

= Research papers that encompass the following areas were invited:
= Axiological and philosophical aspects of tax sovereignty;

=  Realization of tax sovereignty and tax integration;

= Tax sovereignty and tax discretion in European countries;

=  Common (theoretical) issues of tax law;

*  Tax law rule-making;

= Some types of taxes and its regulation;

= Contemporary issues of tax administration.

As there were many participants with many contributions dealing with many different
issues from the broad area of financial law, organizers decided to divide the publication
into three parts:

1. Legal Issues of Tax Sovereignty.

2. Contemporary Issues of Fiscal Rule-Making in the Countries of Central and
Bastern Europe.

3. 'Tax Administration and Tax law.

All contributions were double (or sometimes triple) blind reviewed by experts in the area
of financial law not only from Central and Eastern European countries.

Marina Sentsova (Karaseva), Aleksei Paul



PART 1. LEGAL ISSUES OF TAX SOVEREIGNTY

THE TAX POLICY OF THE REPUBLIC OF BULGARIA
AS A DESTRUCTIVE FACTOR FOR STATE SYSTEM DEVELOPMENT

Dina Alontseva', Olga Iavrishcheva®

Abstract

The present study is devoted to the analysis of the essence of the Bulgarian tax system, since
the accession of this state to the EU leaves its mark on its development and further economic
integration as well as globalization at international level.

The purpose of the study is to identify and analyze the characteristics of taxation in Bulgaria
and to develop ways of reforming the mechanism of tax policy, which will contribute to the
improvement of the tax system in the country. The purpose of the study is due to the fact that
the tax policy of the Republic of Bulgaria is currently considered as a factor in the destructive
state development, since the system of taxation in this state is characterized by inefficiency in tax
collection, lack of information protection and data transmission companies, still non-effective
structure of direct and indirect taxes.

The hypothesis of the study is the development of prospective aspects for overcoming the
problem of destructive aspects in Bulgarian state system by means of formulating effective
mechanisms of tax policy and improving the taxation system under current conditions.

The methodological basis of the study is presented by general scientific, private and special
cognitive methods. A special place among them is occupied by formal research methods (analysis
and synthesis, comparison, modeling, etc.), which allowed to formulate hypothesis and productive
conclusions.

Key words
Tax policy, taxation, indirect taxes, excise duties, value-added tax, the Republic of Bulgaria.

JEL classification: K 340

Candidate of Juridical Sciences (PhD in Law), Associate Professor, Head of the Department of Theory
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1 Introduction

The choice of such an ambiguous research issue is not random. Since January 1, 2007
Bulgaria has been the member of the European Union (the EU). Over the years of the
transition period it has pursued a policy of convergence and integration into this unique
multinational community that could not but have an effect on its tax system. Economic
integration into the EU is a distinctive demonstration of globalization that takes place in
the world economy and allows to optimize the global economic process. The European
Union is open to all the countries that meet the criteria of membership in all the areas of
economy, legal regulation, social protection, preservation of the environment, etc.

The membership in the EU requires a candidate country to achieve stability of
institutions: firstly, guaranteeing democracy, supremacy of law, human rights, respect for
and protection of minorities; secondly, ensuring the existence of a functioning market
economy and ability to handle the competitive pressure and market forces in the EU;
thirdly, guaranteeing an ability to enter into commitments of the membership, including
adherence to the aims of political, economic and monetary union.

The accession of Bulgaria to the EU has had both positive and negative effects. The
accomplished multi-phased transition of Bulgaria contributed to business initiative
optimization that, for its part, created favorable conditions for further development of
market economy in Bulgaria. As of 2008, “Bulgaria is among the leaders of the EU (takes
the 6th place) on GDP growth rates. According to the data of the European Association
of the Chambers of Commerce and Industry, Bulgaria takes the 2nd place after Denmark
on the assessment of the condition of business climate in the EU countries. Bulgaria has
taken the 9th place in the world and the 1st place among the countries of Central and
Eastern Europe for investment attractiveness” (Bozhinova, Zhekova, Peykovska, 2008: 6).

After joining the EU the priority of tax policy included a set of activities aimed at
stimulating effective and sustainable growth of the national economy. Special emphasis is
placed on preventing unlawful actions on the part of industrial and commercial structures
in the sphere of taxation as well as return of monetary funds, derived from illegal trade,
back to Bulgaria. As part of the main priority of Bulgarian foreign policy, directed at the
accession to the EU in 2007, the government of the republic has been trying to bring
the national legislation in the tax area into line with the norms of the European Union.

The first steps in this direction were made from 2006 to 2007,

By 2008 Bulgaria moved up to the first place among 178 countries on successful
undertaking tax reform. It can be explained by the accommodative tax policy of the
government that “introduced 10% corporate tax rate, a flat tax rate of 10%, a zero per
cent tax rate on capital gains, a zero tax rate on profits of municipalities, in which the
level of unemployment of 35% exceeds the average level in the country” (Bozhinova,
Zhekova, Peykovska, 2008: 6). At present Bulgaria remains the country with the lowest
income tax in the Buropean Union — 10%, that is four times lower than the average level
(38% for the EU and 43% for the Eurozone) (Vasileva, 2012: 406).

| 16



PART 1. LEGAL ISSUES OF TAX SOVEREIGNTY

Despite positive aspects of reforming the taxation system in 2008, Bulgaria could not
cope with the global economic and financial crisis. The credit market, real sector and,
not the least, labour market sustained great losses. Currently Bulgaria is a country of an
endless crisis. In the present citcumstances Bulgaria cannot keep high GDP growth, which
leads to reducing foreign investment flows and, consequently, to a rising budget deficit.

The significance of the research issue is determined by the fact that at present Bulgaria
requires development of a clear tax policy that can drastically change the economic
situation in the country.

The aim of the study is to analyze the tax policy of the Republic of Bulgaria as a factor
of destructive state development, as the modern system of taxation in the country is
characterized by inefficiency in tax collection, lack of information protection and data
transfer of companies, and non — effective structure of direct and indirect taxes (more
than 3% of indirect taxes in Bulgaria).

The hypothesis of the study is the development of prospective ways for overcoming
the problem of destructive elements in Bulgarian state system by means of formulating
effective mechanisms of tax policy and improving the taxation system under current
conditions.

The methodological basis of the study is presented by general scientific, private and
special cognitive methods. A general scientific dialectical method will give an opportunity
to examine the problems of reforming the tax legislation of the Republic of Bulgaria at
the present stage, to reveal positive and negative aspects of the tax reform, to analyze
different opinions on the topic, and to illustrate key changes of the tax legislation.

The methods of formal logic will permit to characterize transformations in the fiscal
sphere at the present time. Besides, by means of these methods of scientific cognition
we will carry out the research of the current legislation for consistency with the problem
in question. The defects of regulatory control will also be revealed. For the purpose of
correlating different legal norms we will use comparative legal and formal legal methods
in the paper. Using a combination of different methods has allowed to achieve the aim
of the study.

The analysis and generalization of the Bulgarian experience in the field of improving the
national tax legislation will lay the foundation for harmonizing existing legal acts with the
aim of increasing the level of coordination in the activities of governmental and local
authorities.

The method of content analysis will provide completeness, validity and consistency of
the data obtained.

Predictive methods will help define the development trends of the investigated object and
observe possible positive or negative consequences of realization of the tax legislation
acts of the Republic of Bulgaria.



TAX SOVEREIGNTY AND THE CONCEPT OF FISCAL RULE-MAKING IN THE COUNTRIES OF CENTRAL AND EASTERN EUROPE

Some sociological (modelling, extrapolation) and statistical (classification, correlation)
cognitive methods will be applied for the purpose of revealing certain regularities and
development trends of the tax legislation of the Republic of Bulgatia.

The study of the socio-economic situation in Bulgaria used formal methods of cognition.
The use of such methods as analysis and generalization, comparison, modeling, etc. is
explained by the necessity of formulating the hypotheses and productive ideas and also
the need of understanding and explaining existing statistical data.

In writing this research paper we have used all the above-listed methods.

Quite a large number of works at international level are devoted to the investigation
of the evolution of the Bulgarian fiscal system, its current condition and future
prospects; the substantiation of the necessity of changes in the directions of the tax
policy; strengthening of the role of taxes in state economic regulation and enhancing
the effectiveness of their influence on the social and economic development of the
country: A. Obadi¢, T. Globan, O. Nadoveza (Obadi¢, Globan, Nadoveza, 2014: 653-
667), D. Dimova (Dimova, 2017: 463-470), M. Simionescu, L.-L.. Albu (Simionescu,
Albu, 2016: 850-866), A. Zabinski, M. Sosnowski (Zabinski, Sosnowski, 2013: 468-
479), D. Ninov (Ninov, 2008: 33-82), M. Karaseva (Sentsova) (Karaseva (Sentsova),
2015: 84-88), Z. Ofiarski (Ofiarski, 2015: 16-37), M. Strkole (Strkole, 2015: 38-50),
R. Mrocgkowski (Mrocgkowski, 2015: 86-97).

Nenkova P. in her paper “Fiscal decentralization and local finance reforms in Bulgaria: A
review of ten years’ experience” overviewed the development of fiscal decentralization
in Bulgaria over a period of 2003-2012 on the basis of examining its key aspects:
responsibility for the expenses, the distribution of income and intergovernmental
transfers; and assessed the variants of policies for solving current problems of the local
financial system (Nenkova, 2014: 342-352).

Vasilev A. undertakes a quantified assessment of the social effect from the introduction
of proportional taxation in Bulgaria in 2008 (Vasilev, 2015: 205-220). Using a general
equilibrium model, supplemented with the informal sector, he carries out a computing
experiment to evaluate the benefits of proportional taxation. He proves that a lower
effective tax burden in the new taxation scheme results in moving people to the official
sector, stimulates investments and increases production and consumption.

We would like to mention in particular the study of Tanchev S. that considers the
opportunities for combination of a proportional and progressive income tax in Bulgaria
as factors for economic growth (Tanchev, 2016: 66-77).

2.1 General Information

It is worth mentioning that fiscal legislation in Bulgaria is not systemized. Each type of
tax has its own normative act regulating its legal basis. As a result, fiscal legislation is
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rather extensive and nonsystematic, which causes certain difficulties in law enforcement.
The structutre of the taxation system in the Republic of Bulgaria is presented below.

Types of taxes:

Personal income taxes.

Value-added tax.

Income tax.

Corporate tax.

Patent tax.

Falsified acquisition of property tax.

Property acquisition by donation tax.

S A A ol o

Tourist tax.

e

Inheritance tax.
10. Vehicle tax.
11. Real estate tax.
12. Gambling tax.
13. Income tax of budget units.
14. Insurance contributions tax.
15. Shipping tax.
16. Expenditure tax.
It is noteworthy that the taxation scheme in the Republic of Bulgaria includes:

— direct taxes (corporate tax, personal income tax, withholding taxes, expenditure
tax, alternative taxes on certain activities, etc.);

— indirect taxes (value-added tax and excise duties).

In this study we will examine the significance of indirect taxes in the taxation system of
Bulgaria. Their high proportion suppresses consumption in the country and impedes
economic development. The situation is aggravated by the flat income tax without
unpaid minimum in combination with practically regressive contributions for social
insurance. For the first half of 2017 tax revenues accounted for 14.5 billion leva that
is 7.8% more compared with the previous year. Of these, 7.1 billion leva fall at indirect
taxes — VAT, excise duties and fees. Direct taxes, i.e. income and personal income taxes,
are 2.8 billion BGN, and other tax revenues in the treasury are estimated from social
and medical insurance contributions (4 billion leva) and other taxes (0.6 billion leva),
including property taxes. It means that indirect taxes account for 48.9% revenues of the
treasury, and direct taxes — only 19.1% that is 2.6 times less.
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Table 1: Indirect tax revenues in 2017 (Atanasov, 2017)
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An indirect tax is a tax on consumption which is paid by the buyer, even if it is paid
by the seller. A high share of this tax means lowering consumption of the population.
Therefore, it is not surprising that Bulgaria has the highest share of its tax revenues from
indirect taxes in the EU and, at the same time, it has the lowest consumption — only 53%
for an average European by 2016. Table 3 presents the situation of consumption of
indirect taxes in the EU countries.

Table 2: The situation of consumption of indirect taxes in the EU countries (Atanasov, 2017)
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In 2015 Bulgaria had 53.5% tax revenues from indirect taxes, and the average figure in the
EU is 35.1%. On VAT revenues Bulgaria is second only to Croatia with 30.9%, with the
averageof 18.1% for the EU. Bulgaria is still the leader on revenues from excise duties,
and for the EU it is 9.7%.

But on direct taxes Bulgaria is at the other extreme. With 19.4% of its revenues the
country occupies the 25" place before Lithuania, Hungary and Croatia. The share of
these taxes in the EU countries amounts on average 34.2%. Bulgaria also has one of the
lowest levels of property taxation — 2% tax revenues, the EU average share being 6.8%.
The difference between the Republic of Bulgaria and the international community can
be demonstrated as follows.

Table 3: The correlation of the tax system in the Republic of Bulgaria and the EU (Atanasov,
2017)

The Republic of Bulgaria

@ direct @ indirect @) insurance premiums

Now let us look closely at the analysis of direct and indirect taxes in the Republic of
Bulgaria.

2.2 Value added tax (VAT)

According to the requirements of the Bulgarian tax legislation, the registration of a
company as a VAT payer is necessary in the following cases:

— for each person obliged to pay a tax with a chargeable turnover of 50,000 leva
or more over a period not exceeding the last 12 consecutive months before the
current month;
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— each legal person not obliged to pay a tax and a person obliged to pay a tax that
is not registered on other grounds, but acquires goods in the community with a
total value of more than 20,000 leva;

— aforeign person, having a permanent facility in the territory of the state, in which
he/she pursues an economic activity and meets the demands for the necessary
registration;

— a foreign person that is not established in the territory of the state, but conducts
chargeable deliveries from the place of performance within its territory and
meets the demands for the necessary registration.

Besides, it should be taken into account that if the VAT registration in the above-
mentioned cases is not carried out before the occurrence of the events specified, the tax
authorities of Bulgaria will forcibly register the company as a VAT payer, calculate VAT
for payment as well as impose a fine.

The VAT rate is 20%; however the law determines the grounds for lowering the tax
rate. For instance, the rate for staying at a hotel during organized trips is 7%; for travel
companies the VAT rate is lowered to 9%.

Some spheres of business in Bulgaria are free of VAT. The normative acts of Bulgaria
stipulate the grounds for exempting from VAT: firstly, buying and selling dilapidated
buildings or their parts (including adjacent land parcels) as well as offices; secondly,
buying and selling farm lands and forests (unless a change of usage is made, e.g for
construction); thirdly, deals of non-economic character, etc.

2.3 Excise duty

An indirect tax is calculated in the Republic of Bulgaria for the following goods: alcoholic
beverages (including wine and beer), tobacco products, energy products and electrical
energy, motor vehicles, coffee and coffee extracts, gambling machines, a roulette in a
casino.

The goods specified may be put into the mode of excise-duty delayed payment under the
following conditions:

— production in the territory of the state;
— importinto the territory of the state from the territory of another Member State;
— import into the territory of the state.

Importation is considered to have been effected after excise goods get free from the
customs regime and are permitted for free circulation. From now on, it is necessary to
pay an excise duty.
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After analyzing indirect taxes in the Republic of Bulgaria, it can be stated that the tax
policy of the Bulgarian government focuses on maintaining the stability of the economy
in times of crisis, stimulating business and investment activity through alleviating the
tax burden of business and achieving a minimum level of taxation within the European
Union; simplifying the tax system and specifying tax legislation in order to improve its
transparency, eliminating internal contradictions and imperfections in the practice of
taxation and control; preserving tax rates on direct taxes in combination with lower social
insurance contributions of employers in support of economic growth and employment;
preserving the higher share of taxation of indirect taxes compared to direct taxes.

To sum up, taxes have an impact on consumption and savings, as tax changes have a
direct impact on the level, dynamics and structure of disposable income. The increase in
public spending causes an increase in GDP, while the increase in taxes has the opposite
effect. And in a market economy, economic growth is measured by GDP growth, so
taxes, the state and the market economy are inextricably linked.

Having analyzed the tax system of the Republic of Bulgaria, we note that the system
itself is based on the clearly developed tax policy of the state. Currently, the tax policy
is determined by the government programme over a period of 2014-2018. Its priorities
are upholding the rule of law and support of institutions that work effectively and
transparently for the benefit of citizens and guarantee conditions for a worthy life and
personal development, preservation of the tax system and low share of GDP redistributed
by the government as well as maintenance of a favorable fiscal environment. Tax policy is
a basis for economic and fiscal policy of the country and an important tool for regulation
on a macroeconomic level. Apart from being the key element of fiscal policy, tax policy
should also be considered as an important factor for stimulation of direct foreign
investments, economic growth and employment.

Effective tax policy for providing financial and macroeconomic stability and supporting
economic growth, investments and employment will be carried out by means of:

1) thorough analysis of the tax policy of the Republic of Bulgaria;

2) developing the concept of a new model of effective tax policy and tax system
reforms with tax preferences according to the Law on state aid of the EU 2014-
2018;

3) assessing the effect of the new model of budget policy on budget revenues,
economic development, investments and employment;

4) organizing public debates on general tax policy of the country;

5) preparation of a roadmap for realization of a new model of tax policy and
reforms in the tax system;

0) analysis of the tax system on types of taxes and structural elements of taxes;
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7) reduction of administrative burden and expenses for the business and citizens;

8) effective tax incentives for stimulation of investments, innovations and
employment.

The tax policy of the government is also aimed at reducing gray economy, fighting against
tax fraud and tax evasion.

However, despite the structured tax policy in the Republic of Bulgaria, there are drawbacks
in the functioning tax system. We will consider them thoroughly. The description of the
presented types of taxes demonstrates that in its essence the tax policy in the Republic
of Bulgaria is a destructive factor of state system development. Among the drawbacks
of the functioning system of indirect taxes are:

—  firstly, collection of indirect taxes is carried out on the principle of self-taxation
and the payer has to regulate individual taxable capacity independently; such taxes
are distributed among individuals disproportionately to their income or capital;

— secondly, for a low-bracket category of the population indirect taxes become
burdensome as they are mainly fiscal in character;

—  thirdly, they limit the level of profit, since it is not always possible to push up a
price proportionately to the indirect tax rate, especially in the case when tax rates
increase.

Having analyzed the destructive aspects of the Bulgarian state system, we will offer
the following steps for transformation of the mechanism of the tax policy that will
contribute to improvement of the taxation system.

Firstly, it is necessary to devise a new drastically changed concept of the tax policy in the
Republic of Bulgatia.

Secondly, due to the prevailing indirect system of taxation, it is important to reduce a tax
burden in respect of payers of this type of taxes by means of granting various benefits
and preferences.

Thirdly, it is essential to stimulate the development of a production sector of economy,
since it is the main income source of budget for any modern democratic state in the era
of developing market turnover and relationships.

3 Conclusion

Having analyzed certain types of taxes and having clarified the peculiarities of taxation in
Bulgaria, we should note the following points. At the present time in order to overcome
the social and economic crisis, it is necessary to be very careful at making decisions about
the tax policy pursued as it causes some problems that should be taken into account.
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Firstly, the tax legislation of the Republic of Bulgaria requires development and
systematization.

Secondly, for the purpose of improving the competitiveness of the republic among other
EU members the tax system should be clearly differentiated in respect of tax types. It
concerns both residents and nonresidents of the state that should be granted a certain
status to stimulate the development of the tax system. A certain status means a system
of benefits and preferences for the development of economic relationships that are
favourable not only for foreign organizations, but also for the tax system of the Republic
of Bulgaria itself.

Thirdly, it is essential to develop the system of direct taxes, since their role in the domestic
taxation system is not big, which has a negative impact on the whole tax system of the
republic.

Fourthly, in order to eliminate the destructive factor for the state system in the Republic
of Bulgaria, it is necessary to move from theoretical concepts to practical actions, which
can increase competitiveness and economic stability both within the state itself and in
the international arena.

References

Atanasov, I.: Polovinata dan”chni prikhodi v khaznata idvat ot taksuvane na potreblenieto
(A half of revenues get into the treasury from the tax on consumption). Barikada.
https:/ /baricada.org/2017/08/02/kosveni-danatsi/

Bozhinova, M., Zhekova, K., Peykovska, P.: Dxonommaeckuii morenmmas boarapum.
[lyreBoaurear unsectopa (The economic potential of Bulgaria. A guide-book for
the investor), M.: Ummpec OOA — [Taosaus (Moscow: Impres OOD — Plovdiv),
2008.

Dimova, D.: Modeling data on taxes and average annual salary in Bulgaria. International
Multidisciplinary Scientific GeoConference Surveying Geology and Mining Ecology
Management, SGEM 17(21), (2017).

Karaseva (Sentsova), M.: Some Methodological Approaches to the System of Financial
Law, in: Petr Mrkyvka (ed.): System of Financial Law: General Part : Conference
Proceedings, 1st ed. Brno: Masaryk University, Faculty of Law, 2015.

Mrocgkowski, R.: Bail-in Principle as the Basic of the Bank Recovery and Resolution
Mechanism in European Union, in: LAZEK, Jiff (ed.): System of Financial Law:
Financial Markets : Conference Proceedings, 1st ed. Brno: Masaryk University, Faculty
of Law, 2015.

Nenkova, P: Fiscal decentralization and local finance reforms in Bulgaria: A review of
ten years’ experience. Mediterranean Journal of Social Sciences no. 10 5(23) (2014).

25 |



TAX SOVEREIGNTY AND THE CONCEPT OF FISCAL RULE-MAKING IN THE COUNTRIES OF CENTRAL AND EASTERN EUROPE

Ninov, D.: Social goals and consequences of the flat (proportional) taxation in Bulgaria.
Ikonomicheski Izsledvania no. 17(4) (2008).

Obadi¢, A., Globan, T., Nadoveza, O.: Contradicting the twin deficits hypothesis: The
role of tax revenues composition. Panoeconomicus no. 61(6) (2014).

Ofiarski, Z.: The Constitutional Position of the Monetary Policy Council and the
Regulations of the Act on the National Bank of Poland, in: LAZEK, Jiff (ed.): System
of Financial Law: Financial Markets : Conference Proceedings. 1st ed. Brno : Masaryk
University, Faculty of Law, 2015.

Simionescu, M., Albu, L.-L.: The impact of standard value added tax on economic
growth in CEE-5 countries: econometric analysis and simulations. Technological and
Economic Development of Economy no. 22(6) (2016).

Strkole, M.: Private Legal and Public Legal Interaction of the Financial Market Legislation,
in: LAZEK, Jiff (ed.): System of Financial Law: Financial Markets : Conference
Proceedings. 1st ed. Brno : Masaryk University, Faculty of Law, 2015.

Structure of Bulgarian Tax System. Ministry of Finance of the Republic of Bulgaria.
http:/ /www.minfin.bg/bg/774

Tancheyv, S.: The role of the proportional income tax on economic growth of Bulgaria.
Ikonomicheski Izsledvania (Economical news) no. 25(4) (2016).

Vasilev, A: Welfare effect of flat income tax reform: The case of Bulgaria. Eastern
Buropean Economics no. 53(3) (2015).

Vasileva, V.: Araans Harorosoit moantukn B Pecriybanke boarapuu 3a mepuoa 2007-
2011 roast (The analysis of the tax policy in the Republic of Bulgaria over a period
of 2007-2011), ®unancer: Teopus n mpakruka (Finances: Theory and Practice) no. 6
(2012).

Zabinski, A., Sosnowski, M.: Fiscal aspects of tax system restructuring in Central and
Eastern Europe. Transformations in Business and Economics no. 12(2 B) (2013).

26



TAX SOVEREIGNTY OF THE WELFARE STATE
(EXPERIENCE OF THE CENTRAL AND EASTERN EUROPEAN
COUNTRIES)

Eugeniy Belikov'

Abstract

The article is devoted to the analysis of socially oriented tax and legal policy of the Central and
Eastern European countries which are mostly members of the European Union at the present
stage of development, including in times of economic crises. Given that the independent tax and
legal policy of a state is a manifestation of its tax sovereignty, a study investigating the influence of
restriction of national tax powers within the framework of this integration unit in order to achieve
goals and principles of a welfare state appears to be relevant. In the course of the research,
the general theoretical model of using legal means in the tax and legal regulation, statistical and
comparative and legal methods are applied. It is proved that legal stimulation of subjects of tax
legal relationship to socially responsible behavior is a most important legal means to carry out the
socially oriented tax and legal policy in the countries of Central and Eastern Europe, with respect
to the realization of welfare state principles by them.

Key words

Tax and legal policy, tax sovereignty, tax and legal incentives, welfare (social) state, principles of

a welfare state.
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1 Introduction

Most of the developed and developing countries are currently welfare states or declare
themselves as such. Nearly all constitutions adopted after World War II in varying
degrees contain provisions of social character, state and law social bases irrespective
of their political regime, form of government and state religion. For the first time the
term “welfare (social) state” as a constitutional principle was recorded in the Basic law
of Germany 1949, in which Art. 20 states that ““The Federal Republic of Germany is
a democratic and social federal state”. Then the considered term was enshrined in the
Constitutions of the countries of Europe and Latin America, in particular Central and
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Eastern Europe: Croatia 1990, Macedonia 1991, Romania 1991, Slovenia 1991, Russian
Federation 1993.

In the Basic laws of some European countries the term “social (welfare) state” is not used,
but they contain either characteristics of the state which are rather close in meaning to the
name and contents of this term, or the norms affirming the social and economic rights
of the population and obligations of the state in the social sphere are recorded. Thus,
Art. 2 of the Constitution of Poland states that “The Republic of Poland is a democratic state
ruled by law, implementing the rules of social justice”. Art. 1 of the Constitution of the
Republic of Serbia says that this state is based on the rule of law and social justice.

The phenomenon of the welfare state is a subject of studying of many social sciences,
including the legal one. At the same time, the concept “welfare state” is examined in
the scientific literature from various points of view. For the purposes of this study the
welfare state is understood as a constitutional state whose main goal is the achievement
and maintenance of the high standard of living of each person and society in general
by vigorous, conscious and responsible activity of public authorities, local government
bodies and other subjects of public law, first of all in the sphere of public finance,
for ensuring social security and public stability, conditions for realization of personal
potential, minimization of social risks and unjustified social differences.

In the welfare state the creation of conditions providing worthy life and free development
of the person in many respects depends on financial activity of public entities and their
bodies. It appears that the essence of financial activity of a welfare state should consist
in socially oriented formation, distribution and use of public financial resources for the
purpose of realization of public interests. A special role in this process belongs to the
legal regulation of taxation and tax and legal policy which should develop according
to the principles of welfare state (social justice, creation of socially oriented economy,
social and economic equality of individuals and social, national and other communities,
social responsibility, social solidarity, social safety). In the context of ongoing powerful
integration processes in the 21st century (for example, the development of the European
Union, formation of the Eurasian Economic Union) and also periodic world and regional
economic crises, the issues of formation and realization of tax and legal policy of welfare
states are becoming even more relevant.

The purpose of the article is to analyze the socially oriented tax and legal policy of the
Central and Eastern Huropean countries, which are mostly members of the European
Union at the present stage of development, including in times of economic crises.
Given that the independent tax and legal policy of a state is a manifestation of its tax
sovereignty, a study investigating the influence of restriction of national tax powers within
the framework of this integration unit in order to achieve goals and principles of the
welfare state appears to be relevant. In the course of the research, the general theoretical
model of using legal means in the tax and legal regulation (Malko, 2003; Miroshnik, 2003;
Laychenkova, 2007; Belikov, 2014: 12-13; Bogovac, 2015; Belikov, 2010), statistical and
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comparative and legal methods are applied. The justification of the leading role of tax
and legal incentives in the course of carrying out socially oriented tax and legal policy in
the countries of Central and Eastern Europe is also based on scientific developments of
the financial and legal policy concept (Karasyova, 2003; Smirnikova, 2011; Himicheva,
Pokachalova, 2006; Belikov, 2016). Over recent years, questions relating to realization
of tax sovereignty have become a subject of various legal researches (Havanova, 2013;
Raritska, 2015; Andreyev, 2017; Ponomareva, 2016; etc.). However, in the context of
achieving the goals and principles of a welfare state in the countries in question, these
issues have barely been touched in the scientific studies.

2.1 Socially oriented tax and legal policy and tax sovereignty
in the countries of Central and Eastern Europe

For the purposes of this research, the tax and legal policy is understood as the state activity
carried out in interaction with civil society organizations on the formation and realization
of conceptual ideas and programs aimed at providing effective legal regulation in the field
of the taxation by legal means. The development of tax and legal policy concepts should
be based on accurately formulated priorities arising from the constitutional principles,
and in particular from the principle of the welfare state. The social orientation of tax
and legal policy, as it seems, should consist in equitable distribution of a tax burden by
the state to the population and business, their stimulation to responsible and socially
important behavior, increase in their interest in a vigorous creative activity resulting in the
social stability and growth of welfare of all society, and taking into account social factors
in the tax law (Belikov, 2015: 6 — §).

An independent tax and legal policy maintained by the welfare state, which contributes
to securing their citizens’ basic social needs, is based on tax sovereignty acting as a
manifestation of the state sovereignty in the economic sphere, or, to be exact, in the
field of taxation. In turn, the essence of tax sovereignty, according to K.A. Ponomareva,
is reflected in unique and special powers of the state to establish and pursue tax policy
(Ponomareva, 2016: 251). It is also necessary to agree with M.N. Sadchikov’s point
of view about tax sovereignty in that “the exclusive right of the state is to carry out
independently and on its own the function of taxation and collection of taxes within the
territory of its jurisdiction” (Sadchikov, 2016: 18). In recent years, issues related to the tax
sovereignty have become a subject of various legal researches and are constantly updated
within the integration state units.

Thus, the rapprochement of tax systems and tax and legal policy in EU countries, mainly
in the field of indirect taxation, was a consequence of realization of main objectives
of this integration unit, namely: the creation on the territory of Europe of a single
commodity and service market, and as a result, elimination of customs and tax barriers.
In particular, the EU Council in its directives establishes the norms regulating process of

29



TAX SOVEREIGNTY AND THE CONCEPT OF FISCAL RULE-MAKING IN THE COUNTRIES OF CENTRAL AND EASTERN EUROPE

harmonization of the legislation in Member States on sales taxes, duties and other forms
of the indirect taxation to the extent this harmonization is required for creation and
functioning of domestic market (Contract on the EU, Art. 93 and 94).

For example, the Directive of Council 2006/112/EU of November 28, 2006 “On the
common system of value added tax” determines all VAT taxation basic elements, except
concrete tax rates established by each EU Member State independently within the limits
provided by this Directive. In particular, no EU country can establish the main rate of the
VAT at less than 15%, at the same time it can provide a zero rate and no more than two
lowered rates, the minimum of which has to be not less than 5%. Thus, EU countries,
acting according to the Treaty on the EU and directives adopted according to the Treaty
in the indirect taxation, limit a part of their powers in the tax sphere, including in the field
of establishment of the VAT, keeping a possibility of establishment of concrete tax rates
within a certain framework.

The analysis of the legislation of 11 countries of Central and Eastern Europe, members
of the EU, demonstrates that these states fulfill the requirements of the integration
legislation for establishment of rates of the VAT completely, but at the same time they
use differently the law-making opportunities which are available for them in the aspect of
social orientation of the taxation, a ratio of the fiscal and regulating taxation functions.
A common feature for all countries in question is the establishment of main (standard)
rate of the VAT (for example, 19% in Romania and 27% in Hungary), a zero rate, as
a rule concerning inner-union and international passenger traffic and also the lowered
rates, as a rule having social character. At the same time 7 countries (The Czech Republic,
Croatia, Latvia, Lithuania, Hungary, Poland and Romania) use two lowered VAT rates,
and 4 (Bulgaria, Estonia, Slovenia and Slovakia) — one for each country.

Thus, in Bulgaria and Estonia the main rate is 20%, and the lowered rate (9%) extends
only to separate services or goods (generally, hotel accommodation). At the same
time in Estonia the lowered rate is also applied to selling pharmaceutical production,
medical equipment for disabled people, books (except electronic ones), newspapers and
periodicals. The main VAT rate in Slovakia is also 20%, and the lowered rate is 10%
concerning some food, pharmaceutical production, medical equipment for disabled
people and books (except electronic ones). In Slovenia, together with the main rate of
22% one lowered rate (9.5%), including the operations with food, medicines, newspapers,
books, periodicals, social housing is established.

In Romania the main VAT rate has decreased since January 1, 2017 from 20 to 19% and
it is the lowest one among the countries of Central and Eastern Europe. At the same
time the lowered rates are established at 5% (concerning social housing, books (except
electronic ones), newspapers and periodicals, attendance of cultural and sporting events)
and 9% (for example, concerning food, pharmaceutical production, medical equipment
for disabled people, hotel accommodation). In Lithuania the main VAT rate is 21%, and
the lowered rates concern separate goods or services: medicines and medical equipment
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for disabled people (5%) and also some internal passenger tratfic, books (except electronic
ones), newspapers and periodicals, hotel accommodation, the centralized heating (9%).
In Poland with the main VAT rate of 23% two lowered rates are present. The rate of
5% is established concerning selling some food, fruit juice, some books and periodicals
(except electronic ones), and certain agricultural goods. The rate of 8% is applied to a
rather wide list of socially important goods and services, in particular, to certain food,
pharmaceutical production, medical equipment for disabled people, children’s car seats,
some newspapers and magazines, attendance of cultural and sporting events, amusement
parks, hotel accommodation, use of sports equipment, and some household services.

Thus, many countries of Eastern and Central Europe, which are the members of the
EU, can now influence positively the social stability of society and consumption of
socially important goods and services, establishing lowered VAT rates. However, in the
next years the EU members can lose such right as the European Commission plans to
reform this tax, in particular, by cancelling the zero and lowered rates. In many respects
such decision is caused by considerable loss of income from this tax (up to 10 — 20%)
in EU countries as a result of use of various criminal schemes with the purpose of
receiving compensation under the VAT (Stadnik, 2016: 65). Therefore, such restriction
of tax powers can negatively affect the achievement of purposes of the welfare state by
a number of EU Member States.

The harmonization of the taxation in the EU which is standardly fixed in relation to
indirect taxes and aimed at elimination of tax obstacles for effective functioning of the
uniform market did not practically extend until recently to direct taxes (income taxes for
the natural persons and organizations, a tax on income from capital, etc.) the establishment
of which is in the exclusive competence of Member States and for which the principle of
the tax competition works. In particular, this principle in many respects has influenced
reforming of the taxation on mobile factors of production (the capital and highly skilled
work) in the developed countries of the world by decrease in rates of enterprise taxes and
taxes on the capital. The tax competition in many respects promotes economic growth
(it is not by chance that a number of the countries of Central and Fastern Europe have
introduced the proportional taxation of income of natural persons) and is unprofitable
for the countries of Western and Northern Europe with a rather high tax burden which
generally lays down on natural persons.

In legal literature there is no uniform position concerning the limits of tax harmonization
in EU countries Thus, on the one hand, N.Yu. Andreyev correctly claims that according
to the analysis of sources of the EU tax law of directive and not directive character of
the EU, any harmonization and respectively restriction of the state tax jurisdiction are
possible only concerning the indirect taxes directly connected with capital movements of
goods, works, and services. However, this author draws a disputable conclusion that the
problems connected with the need of restriction of tax jurisdiction of EU Member States
and, especially, tax sovereignty refusal in general aren’t relevant for the European tax law.
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At the same time, according to him, the tendencies testifying to the need to transform
direct taxes within the EU can be one of the arguments for further EU centralization,
but currently they are not observed (Andreyev, 2017)

It should be noted that besides the founding agreements, directives and other regulations,
the EU sources of law also include the decisions of the European Court of Justice,
which are obligatory for all Member States and contain interpretations of the founding
agreements, and standards of the secondary law which actually represent new precepts
of law (Glotov, 2010: 131). In this regard, the point of view about the impact of
decisions of the EU on the process of harmonization of direct taxes looks reasonable
(Ponomareva, 2015: 155). Thus, according to K.K. Baranova and V.B. Belov, in spite
of the fact that the direct taxes de-jure are excluded from the harmonization process
as in joint decision-making concerning these taxes, Member States can use the veto,
de-facto this harmonization gradually and more and more intensively affects the sphere
of direct taxes that finds reflection in practice of the EU Court (Baranova, Belov, 2010:
113). The task of this body is to check the compliance of national law to precepts of
the EU law, in particular, with regard to manifestations of unfair competition, for the
purpose of implementation of Art. 12 of the EU Treaty in respect of the principle of
ensuring fundamental freedoms and inadmissibility of national origin discrimination. In
the field of the direct taxation (for example, returns on capital) unfair competition can
be expressed in emergence of “tax oases” and granting preferential terms of taxation
(for example, for attraction of foreign investments and qualified specialists). Thus, if the
positive law of the EU doesn’t really establish the norms on harmonization of direct
taxes, then the case law of the EU points in a different direction, allowing it in the case of
unfair tax competition and respectively limiting tax jurisdiction of the state. Nevertheless,
the Court of the EU has to seek to observe balance between tax sovereignty of the
Member States and obligations arising from the European contracts (Ponomareva, 2016:

256).

The financial crisis of 2008 became the key moment for EU Member States having various
attitudes to the tax harmonization. It concerns both the countries opposing it, which
offer the preferential taxation (for example, Austria, Luxembourg), and the countries
supporting it, of which rather high taxes and high social expenses are characteristic
(Germany, France). As a result of the above-stated crisis, the countries of Eastern
Europe mostly affected and getting support from the budget of the EU couldn’t insist
unconditionally on free competition any more, and the large states of Western Europe
which have increased the expenses and a public debt in the conditions of the crisis have
tried to resolve considerably this issue by moving their capitals to “tax oases” (Baranova,
Belov, 2010: 115 — 116). In the crisis conditions many countries were compelled to
introduce changes into the legislation on the corporate taxation as during this period the
competition between the old and the new EU countries has increased. According to Yu.S.
Ranchinskaya’s remark, “if the new countries reduced rates for bigger compliance of the
tax systems to the systems of the old countries to crisis, then in the crisis conditions the
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old countries were forced to reduce the rates of direct taxes” (Ranchinskaya, 2011: 24).
According to K.K. Baranova and V.B. Belov; in the EU countries “understanding of the
circumstance that in the conditions of globalization prohibitive fiscal barriers can do
more harm than good is growing. Therefore, any state, both large social ones as Germany
and France supporting harmonization, and the small “privileged” countries of Europe
benefiting from the tax competition — first of all Switzerland and some other small
European countries — have to build the financial systems on the basis of transparency
and trust” (Baranova, Belov, 2010: 127).

2.2 Socially oriented tax and legal policy of the Central
and Eastern European countries during economic crises

In the conditions of the global financial and economic crisis of 2007 — 2009 and the
European debt crisis of 2010 — 2014, which have led to essential delay of economic
dynamics, the welfare states independently took various measures in the field of tax
and legal policy both in the field of the direct and indirect taxation. During this petiod
each Buropean country tried to keep in its own commitment to the chosen way of the
social development directed to the preservation and enhancement of the human capital
(Ayzinova, 2013: 8). The tax and legal incentives became the main legal instrument
in conducting the above-stated policy directed to support the real sector of economy
and the standard of living of the population. They were expressed, in particular, in the
reduction of tax rates, revision of a scale of the taxation or granting tax deductions on
income taxes.

In this research tax and legal incentives are understood to be legislatively established legal
means inducing taxpayers to lawful behavior in the sphere of the taxation and creating
favorable conditions for satisfaction of their legitimate interests. In the conditions of
formation and development of social statehood in the countries of Central and Eastern
Europe, the tax and legal incentives (privileges, withdrawals, encouragement, etc.) also
become an important way for improving the well-being of the population as their use
reduces tax base on taxes and promotes redistribution of income of their taxpayers for
their personal and other purposes. Therefore, in a broad sense it is possible to speak
about social (public) orientation of the majority of tax and legal incentives irrespective
of the purpose of their establishment. Moreover, in recent years the tax legislation of the
countries in question has established different tax and legal incentives (in narrow sense)
for separate categories of citizens having pronounced social character, for example,
of income taxes. Thus, tax and legal incentives of social orientation act as the most
important legal instrument of socially oriented tax and legal policy and at the same time
as an indicator of its efficiency (Belikov, 2014)

During 2009-2010 in the EU countries the decrease of taxation burden on households
(first of all with a smaller level of income) became the main way to increase their income
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and maintain consumer ability of the population. In 10 EU countries (including Hungary,
Lithuania, Latvia, Poland, Romania) there was a decrease in rates of individual income tax.
In Hungary, for example, the reduction of the income tax rate was followed by the change
of the taxation scale. In many EU countries (in particular, Bulgaria, Hungary, Latvia,
Lithuania, Poland, Romania, Slovakia, Slovenia) the tax base of the tax under consideration
was reduced. The majority of new tax deductions were related to the income taxation
of socially vulnerable segments of the population: elderly people, incapacitated citizens,
women taking maternity leave for child care. In some countries, for example Bulgaria, for
the purpose of maintenance of the market of the residential real estate the percentage of
the expenses connected with the repair or acquisition of housing was deductible from the
tax base. At the same time, in a number of EU countries there was an increase in the size
of individual income tax rates concerning taxpayers with a high income (Slovenia) or tax
base, for example, as in Hungary and Estonia (Ranchinskaya, 2011: 22).

Legal regulation of the corporate taxation in EU countries during financial crisis of 2008-
2009 was characterized by application of similar legal means: reduction of tax rates and
also optimization of tax administration. In some countries (Hungary, Slovenia, the Czech
Republic) the general tax rates were lowered; in a number of the states, for example
Lithuania, the rates for certain kinds of activity were lowered. In Romania changes
in the field of tax administration affected the extension of tax payment terms, and in
Slovakia and the Czech Republic, for example, simplifications of the mode of taxation
for medium-sized and small enterprises took place. Changes in the corporate taxation
during the crisis were basically temporary; at the same time the individual income tax
optimization is a goal of all EU Member States in the long term.

During the crisis the greatest receipts in the budgets of EU countries (for example,
Hungary, Latvia, Lithuania) were the share of income from the VAT and excises. At the
same time, one group of the countries didn’t change the size of standard rates on the
VAT, and another group has made this increase. In the majority of the countries the
lowered rates were also left unchanged, which in general was connected with the need of
maintenance of demand of the end customers, namely the population. Therefore, changes
were generally directed to the reduction of terms on the VAT compensation, increase
in terms of payment the VAT and other measures in the field of tax administration
(Ranchinskaya, 2011: 24).

During the financial crisis there was also no uniform policy concerning social contributions
in EU countries. In some countries (Hungary, Poland, Romania, the Czech Republic) a rate
of social contributions concerning some categories of the insured persons (for example,
the employees with low qualification) was lowered for the purpose of cumulative offer
support. In particular, in Poland insurance contributions for provision of pensions were
lowered from 7.3 to 3% of the salary (Ayzinova, 2013: 16). At the same time, in the Czech
Republic taxable the basis on these payments was increased. In a number of the countries
(Hungary, Romania, Slovakia, Estonia) the rate of social contributions was increased.
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The most independent and at the same time radical for foreign investors was tax and legal
policy in Hungary in 2010 — 2013. In order to replenish deficiency of the state budget and
to protect national economy several new anti-recessionary, in fact extraordinary, taxes were
temporarily introduced. They had an impact on banks, energy and telecommunication
companies, and large retail chain stores and had discriminatory character concerning
foreign investors in whose hands there was more than 80% of the financial market of
Hungary. At the same time, tax burden on small and medium businesses was reduced.
Since 2013 the transaction tax on financial transactions whose rate was 3—6% from a turn
depending on a type of operation was imposed: (Volotov, Volotov, 2014: 78—80). Besides,
as it was already noted, during the crisis periods in Hungary indirect taxes considerably
raised, and income taxes, in particular for natural persons decreased at the same time. In
2017 the rates of taxes on income in this country became one of the lowest in Europe:
for the organizations — 10.8%, for natural persons — 15%.

Thus, all crisis response measures taken by the majority of Central and Eastern European
countries, EU members, during 2008 — 2010 generally corresponded to tendencies of
development of the taxation in Europe in last decades (decrease in a share of the direct
taxation, for example due to lowering of the rates on a corporate tax, reduction of a
tax burden concerning the income on natural persons, and increase in a share of the
indirect taxation) and considered to some extent the interests of socially vulnerable and
other segments of the population. According to Yu.S. Ranchinskaya, “the majority of
tax changes have taken place in that group of taxes which was the least harmonized. It
has significantly increased opportunities for maneuver taking into account need for fast
decision-making”. At the same time, the above-mentioned author fairly notes that the
attention paid by EU countries to direct taxes is “the initial stage of their harmonization
in response to strengthening of the competition between tax systems” (Ranchinskaya,
2011: 20).

2.3 Modern socially oriented tax and legal policy in the countries
of Central and Eastern Europe

In 2014-2015 the recession in the economies of the countries of Central and Eastern
Europe changed into growth. In particular, in 2016 the volume of GDP of these
countries increased by 18% in comparison with 2010, which was caused by some revival
of demand in construction and trade, increase in export of goods and services, reduction
of olil prices, and economic policy of these states (Sheinin, 2017: 38).

As has been mentioned, one of the main objectives of modern tax and legal policy of the
leading countries was ensuring social stability of economic development (Pogorletsky,
2012: 71). Currently, the tax burden including social contributions in EU countries, which
in their majority are the welfare states, is rather high and in 2015 averaged 38.7% (1.2%
higher than the level of 2005). At the same time, the general tax burden in the “old”
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EU Member States is traditionally much higher in comparison with the countries of
Hastern and Central Europe. For example, in 2015 the tax burden (in relation to GDP)
in Denmark was 46.6%, France — 45.9%, Finland — 44%, Sweden — 43.3% while in
Romania it equaled 28%, in Bulgaria — 29%, Lithuania — 29.1%, Latvia — 29.2%, the
Czech Republic — 34.3%. At the same time, over ten years (comparing the data of 2005
with the data of 2015) the tax burden reached its maximal level in Greece (by 4.5%), Italy
(by 4.3%), Estonia (by 3.9%); it reached its minimal level in Ireland (by 6.2%), Sweden
(by 3.4%), Denmark (by 1.4%), and was practically the same in Great Britain (+ 0.1%),
the Czech Republic (+ 0.2%), Lithuania (-0.1%).

Social contributions hold a significant place in the structure of fiscal payments in EU
countries — on average they stayed at 30.9% in 2015, which is only 0.4% less than a
similar indicator in 2005. In 2015 the maximum level of social contributions was noted
in the Czech Republic (42.3%), Slovakia (42.9%), Lithuania (40%), and the minimum
level — in Sweden (6.4%), Ireland (16.4%), Malta (17%). At the same time, over ten years
(comparing the data of 2005 with the data of 2015) the level of social contributions
reached its maximal level in Lithuania (by 9.6%), Ireland (by 3.7%), the Netherlands (by
3.2%); it reached its minimal level in Romania (by 5.8%), in Greece (4.2%), Germany
(3.6%), and was practically the same in Hungary (+ 0.1%), Sweden (0%), Austria and
Denmark (-0.1%).

As for the individual income taxation in EU countries, on average the maximum tax rate
in 2017 was 39.2%, in comparison with 2002 it has decreased by 3.7%. At the same time,
the lowest rates are established in the countries of Eastern and Central Europe where
the proportional taxation of income of the population is applied, — Bulgaria (10%), the
Czech Republic, Lithuania and Hungary (15%). The highest rates are established in the
countries of Western and Northern Europe with the ascending scale of taxation, which
is considered as more fair in the social plan, such as Sweden (57.1%), Portugal (56.2%),
Denmark (55.8%), Belgium (53.2%). At the same time, in these countries citizens with
modest income are exempted from income tax or pay it at the lowest rates. It should be
noted that a classical individual income tax remains in Slovenia (50%) and Croatia (42.4%),
in the welfare states as they have proclaimed themselves. Over fifteen years (in comparison
with the data of 2002 and 2017) the main rate of income tax has reached its maximal
level in Greece (by 15%), Portugal (by 16.2%), Luxembourg (by 6.8%); it has reached
its minimal level in Romania (by 24%), Hungary (by 25%), Lithuania (by 18%); and was
practically the same in Slovenia (0%), though from 2007 to 2012 it went down to 41%.

In the countries of Eastern and Central Europe the receipts from the individual income
tax, as a rule, go the (central) state and only in some states the similar tax with a small
rate in parallel also exists at the local level (Galishnikova, 2017: 63). In general, the tax
income of municipal territorial units as a part of income of the consolidated budget in
the countries under consideration in general is not significant. In particular, the highest
share of municipal tax income is characteristic of Estonia (13.36%), Poland (12.91%)

36



PART 1. LEGAL ISSUES OF TAX SOVEREIGNTY

and Slovenia (10.63%), though in comparison with other unitary countries of Europe it
isn’t so high (for example, in Sweden it makes up 37.03%). The lowest share of local tax
income is in Slovakia (2.75%) and the Czech Republic (1.22%).

Practically all countries of Central and Eastern Europe are unitary states where two-level
budgetary and tax systems function. Delegation of separate powers on establishment and
introduction of taxes by the state to the administrative-territorial units in its territory is one
of substantial characteristics of its tax sovereignty (Sadchikov, 2016: 17). OECD experts
have developed the whole system of indicators of a condition of the interbudgetary
relations, one of which is tax autonomy of territorial units of local and regional levels.
In scientific literature 4 levels of tax autonomy of territorial units are underlined on
the basis of OECD experts’ classifications: wide, moderately wide, moderately narrow
and narrow autonomy (Gracheva, 2017: 234, 242). Generally, moderately wide and
moderately narrow tax autonomies are characteristic for the countries of Central and
Eastern Europe which are OECD members. Moderately wide autonomy provides the
right to municipal governing bodies to establish independently only rates or privileges
on local taxes, first of all on the property tax (Hungary, Slovakia, the Czech Republic).
At the same time, the rate of the property tax in these countries is determined generally
per square meter whereas the tax base is defined on the basis of real estate area. When
establishing differentiated rates on this tax the social factor often is considered: lower
rates are provided for the residential real estate (Czech Republic) or for low cost ones
(Slovenia). Besides, in Hungary a municipal unit at own discretion can choose the
characteristic which is the cornerstone of definition of tax base on a land tax: quantitative
(the area of the land plot) or cost —in the form of the corrected market value of the land
plot (Loginova, 2016: 57). Moderately narrow tax autonomy is characteristic of Poland,
Slovenia, Estonia and it generally assumes participation of municipal unit in distribution
of tax income between the state and local budgets (Gracheva, 2017: 234, 242).

Any improvement of the independent and socially oriented stimulating tax and legal
policy in the countries of Central and Eastern Europe is possible in several directions.
First, it can concern both the change of substantial part of a number of incentives
concerning some taxes (for example, the increases in the size of deductions concerning
the income tax and cancellations of restrictions on their use), and complex reforming
of the institute of tax and legal incentives in general in order to achieve a compromise
between economic efficiency and social justice. Secondly, for the purpose of equitable
(proportional) distribution of a tax burden by the state on the population and business
it is necessary to seek for achievement of an optimum ratio of the fiscal and regulating
functions of the taxation of the organizations and persons. Strengthening of the
regulating influence of taxes by means of establishment and application of various tax and
legal incentives and other legal means will allow, first, conscientious taxpayers, being the
organizations and individual entrepreneurs to direct the profit they make to material and
other stimulation of workers more actively, expressing thereby their socially responsible
behavior, development of the activity and economy of the respective territory in general;
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secondly, the conscientious taxpayers (individuals) can use their income and property
for free development and improvement of their well-being. Thirdly, it is expedient
to consider more actively social factors in the tax legislation: financial position of the
taxpayers — individuals (for example, by means of establishment of a free minimum
of the taxation for those with a low income); their family composition (for example, in
fixing the taxation of their income), etc.

3 Conclusion

Thus, many countries of Central and Hastern Europe realizing or seeking realization of
the principles of the welfare state (creation of socially oriented market economy, social
justice, etc.), have acquired a certain positive experience in realization of their independent
socially directed tax and legal policy being a consequence of tax sovereignty of the above-
stated states. The accession of a number of the countries under consideration to the EU
has demanded fulfillment of integration principles by them, including in the sphere of
the taxation to limiting to some extent their tax sovereignty. Nevertheless, these states
manage to carry out rather independent socially oriented policy not only in the field of
establishment and collection of direct taxes, but also partly of indirect ones which are
more subject to harmonization.

Active and consecutive use of various legal means of social orientation by the countries
of Central and Eastern Europe during implementation of independent tax and legal
policy will promote realization of the principles of welfare state and improvement of
well-being of citizens, including in the period of crisis phenomena in the world economy.
At the same time, the development of stimulating function of national tax system will
promote further realization of the social and economic rights of citizens. However,
with the integration strengthening the danger of negative impact of restrictions of tax
sovereignty over the achievement of purposes and principles of the welfare state by the
countries of Central and FEastern Europe, EU members, remains.
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ISSUES AROUND THE PRESERVATION OF MONETARY
SOVEREIGNTY BY THE EUROPEAN UNION MEMBER STATES
IN THE CONTEXT OF EUROPEAN INTEGRATION

Yulia Gorosh', Aleksander Ponomarev®

Abstract

The given article highlights the problem of the preservation of monetary sovereignty by the EU
Member States in the course of European integration. The goal of the article is to find an answer
to the question, whether EU Member States preserve, partly lose or lose their monetary sovereignty
completely in the process of EU integration. To achieve the given goal the author anlyses monetary
sovereignty as a legal category and as part of the financial sovereignty, and characterizes monetary
sovereignty in the narrow and broader sense of the word. The author claims that it would be more
correct to understand monetary sovereignty in its broader sense, when it implies the authority to
control the financial system of one’s territory on the whole, not just the currency unit. In this
article there is an analysis of the modern concept of monetary sovereignty formed under the
influence of the processes of European integration. According to the author, in terms of the
modern concept of monetary sovereignty, it should be considered a divisible value, which can be
divided among several subjects and as result there appear several levels of monetary sovereignty. It
is suggested that monetary sovereignity should not be considered as a static construction of rigidly
fixed authorities, but as a dynamic system where sovereign powers can be temporarily delegated
to the supranational organization. The author points out that to estimate to what extent the state
has preserved (or lost) its monetary sovereignty the “status” of delegated authorities matters (i.e.
the amount of delegated authorities; whether they are delegated temporatily or for good; whether
the state has lost or preserved the right to make an impact on these authorities). Besides, the
author determines the “boundaries of loss” of monetary sovereignty. A conclusion is made that
in case of membership in an economic or monetary union as part of the European Union, one
cannot speak of a complete loss of monetary sovereignty by the Member States, but only of a
temporary restriction of exercising their sovereign authorities, caused by the delegation of most
of the competences to the transnational level. The author used inductive cognitive methods and
made an analysis based on the comparison of particular European countries.
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1 Introduction

The goal of the article is to find an answer to the question, whether EU Member States
in the course of Buropean integration preserve their monetary sovereignty, lose it partly
or lose it completely. According to the author, firstly, monetary sovereignty should be
considered through the prism of financial sovereignty, which consists of two relatively
separate parts (namely monetary and tax sovereignty). Secondly, in the broader sense,
when monetary sovereignty is understood as the sovereign’s power to control the financial
system in one’s territory on the whole, and not only the currency unit. Thirdly, it should be
done through the prism of modern concept of monetary sovereignty, which allows one to
take into account all the transformations that the given legal and economic category has
undergone in the course of its historic development, including the process of European
integration of the recent years. Based on one’s own analysis and taking into account
other authors’ opinion (Zimmermann, 2013: 21) the author comes to the conclusion
that the key element of monetary sovereignty stems from lex monetae principle, and is
expressed in the ability of the state to determine and change its monetary unit. Despite
the fact that EU Member States delegated most of their monetary sovereignty to the
currency union, they have preserved their right to refuse and replace the single currency.
Based on this, the boundary of loss in terms of monetary sovereignty (as applied to the
states of the Eurozone) is the situation when a state refuses from its power to change
the monetary system. So the membership in the economic or currency union as part
of the EU cannot be considered to be a complete loss of monetary sovereignty, but
just a temporary restriction of exercising of one’s sovereign authorities, caused by the
delegation of most of the competences to the transnational level.

Monetary sovereignty as part of financial sovereignty

Financial sovereignty stems from the territorial sovereignty that public power posesses.
All in all, financial sovereignty is independent (sovereign) power over the financial sphere
in the territory of a particular state; it is the right to receive relevant resources to perform
the tasks and to cover the expenses related to them.

The state is sovereign in case it can provide sufficient finances to manage the state.
Historically, as part of its sovereignty the state has a sovereign power to determine its
monetaty and tax policies.

Financial sovereignty consists of two relatively separate parts, namely the monetary and
the tax sovereignty. This division stems from the theory of financial sovereignty, which is
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divided into two parts — the tax partand the non-tax one. The parts of financial sovereignty
mentioned above have different development, functions and limitations. The state that
has complete financial sovereignty must be independent (sovereign) both in terms of
monetary and tax sovereignty simultaneously. In case of loss or a significant restriction
of tax or monetary sovereignty, one can speak of restricted financial sovereignty or of
its loss. However, even the state with restricted financial sovereignty can preserve its
sovereinty on the whole. So one cannot state that the state that does not have complete
financial sovereignty automatically loses its sovereignty on the whole.

Monetary sovereignty as a legal category

Each state is inseparably connected with its monetary unit. Traditionally monetary
sovereignty is connected with the state and its independent authorities regarding money.

As a legal category monetary sovereignty first and foremost stands for having the
authorities and exercising the authorities regarding a monetary unit and a monetary
policy in a particular territory.

From the viewpoint of the extent of rights, monetary sovereignty can be characterized
both in the narrow and broad sense of the word.

In the narrow sense of the word monetary sovereignty includes three basic exclusive
rights of the state: the right to establish and issue a currency unit in its territory; the right
to establish and change the value of currency; the right to regulate and use their currency
in their territory (Gianviti, 2004: 2).

The right to establish and issue money is the right that can be delegated to an independent
body, e.g. State Central Bank. Some states delegate the authorities to a joint body, such
as the Huropean Central Bank. One should keep in mind that the right to issue money
is much broader than the right to print banknotes and cast coins. First and foremost,
it is the opportunity to influence the monetary policy of the state by issuing money in
the form of commercial banks lending or using other operations on the free market.
The right of the state to issue its currency is protected from the interference of other
states in the process by the international law. Currency protection against counterfeit is
guaranteed by the Geneva Convention adopted back in 1929.

The right to establish the currency value is also an important attribute of monetary sovereignty
of a state. The state is entitled to devalue the currency and by international law is not
responsible for doing any harm to the holders of this currency that may lose its value at
a certain stage of its circulation. The right of the state to determine the currency value
includes the right of the state to establish the currency exchange rate against another
currency of, as it used to be done, to determine the currency unit value against the gold
standard. However, this right has its limits — mainly for the members of the International
Monetary Fund. And the bearer of sovereignty cannot guarantee a stable externanl
purchasing power of the currency. The state can influence and change the currency value
by means of a particular monetary policy, but does not gurantee its invariable value.
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The third right in terms of monetary sovereignty is the right of the state to regulate the use of its own
and foreign currency in ifs territory. In accordance with this right the state can restrict or forbid
foreign currency in domestic and international transactions both for cash and non-cash
settlements. For example, in the Czech Republic there is a Law of limitation of cash
payments (Act on Limitation of Cash Payments) and a Law on selected measures against
legitimisation of proceeds of crime and financing of terroris (Act Certain Measures
Against the Legalization of Proceeds from Crime and the Financing of Terrorism).

In the broader sense monetary soverignty includes the following rights of the state:
the right to regulate the banking system and other financial institutes; the right to regulate
currency policy; the right to protect one’s own currency unit._

Despite the fact that with the exception of the right to protect the currency unit other
rights are indirectly related to currency (currency unit), these powers are most important
rights in terms of realization of the state’s monetary sovereignty. Taking this into account,
it would be more correct to consider monetary sovereignty of the state in its broader sense.

The right to regulate the banking system and other financial institutes. In terms of monetary
sovereignty first and foremost the state has a right to the financial territory in its territory.
This applies to the control over commercial banks, insurance companies and the capital
market — from the right to award a statutory license and register financial institutes to the
right to fulfill the functions of state oversight and audit control of financial institutes.
One should note here that in different countries these authorities can be distributed
among various institutions and it is absolutely not obligatory to delegate these powers to
the Central Bank only (Frait, 2017: 2).

The right to regulate the currency policy. Currency policy is an effective economic tool. Currency
authorities include the authorities to manage currency reserves, currency market and
currency regulation. First and foremost it is with the help of currency intervention that
the state can regulate the level of inflation in the country.

The right to protect one’s currency unit is one of the most important authorities of the state in
terms of monetary sovereignty. This right can be interpreted in the narrow sense, just as
the right to protect the means of payment, namely banknotes and coins. The realization
of this right is ensured by the norms of criminal law. In the legal system of the Czech
Republic there is special part in the Criminal Code called “Criminal offences against
the currency unit of the country and the means of payment”. In the broader sense, the
protection of the state currency unit can be considered as the the protection of its value
in accordance with the currency law or its protection in terms of international law and
the principle of /Jex monetae.

Inside the state most of the powers related to monetary sovereignty are delegated to the
Central Bank of the country. In well-developed countries the Central Bank is a highly
independent instititution that should not be influenced by the fiscal policy pursued by the
executive bodies of the state. As a rule, the statute on the Central Bank as an institute is
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enshrined in a legal act of utmost legal power in the country. Thus, for example, in the
Czech Republic the statute on the Czech National Bank as an institue is enshrined in the
Constitution of the country as a document of utmost legal power, namely Article 98 of
the Constitution. Particular authorities, including the structure and orgnization of the
National Bank in the Czech Republic are determined by the Act on the Czech National
Bank (Act the Czech National Council on the Czech National Bank, Art. 4-11, 23-20).
The situation is different for the European Monetary Union Member States, where most
of the authorities are delegated to the European Central Bank, which is enshrined in the
fundamental law of the European Union.

2.2 Modern concept of monetary sovereignty

As aresult of its historic development, monetary sovereignty has transformed and turned
into the acknowledged principle of international law, /ex onetae. This principle was first
established by the Permanent Court of International Justice, in relation to the Case
Concerning the Payment of Various Serbian Loans Issued in France (France versus the
Kingdom of Serbia, Croatia and Slovenia) of 1929 (Permanent Court of International
Justice: Afs 14/1929), where the Court confirmed the generally accepted principle that a
State is entitled to regulate its own currency.

The current concept of Jex monetae consists of the following statements: each state has
monetary sovereignty, including the right to create and change their currency; sovereign
rights of each state shall be acknowledged by other states and their judicial and executive
bodies; it is possible to reject the state’s sovereign rights regarding its currency only in
case it is discriminate towards other states (Chalupecka, 2009: 3).

Speaking about the modern concept of monetary sovereignty, it is necessary to note
that according to the international law monetary sovereignty is one of the attributes
of a modern state, though today it is more and more threatened by globalization and
economic integration.

The right to regulate the monetary system belongs to the state, however, it can be
delegated to an international organization or to another state, but not permanently, as
the power to regulate the monetary system of the state is one of the key elements of
state sovereignty. The act of delegating powers related to monetary sovereignty can have
a temporary character; otherwise the independence of the state will be doubtful (Antik,
2012: 3). Michal Tomasek, on the contraty, notes that monetary sovereignty should be
understood as autonomous, which is separated from the state and can be delegated to
a supranational institution. (Tomasek, 2004: 36). Most authors agree that in case of European
integration monetary sovereignty has been delegated to a new bearer, i.e. the supranational organization
of the European Union.

Which gives rise to a question, whether it is complete delegation of monetary sovereignty
or it should be considered as a certain restriction of Member States” monetary sovereignty.
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As opposed to the classical understanding of monetary sovereignty as a purely static
concept (i.e. total independence of the state from external interference in manageing
its noney), one should consider monetary sovereignty as a dynamic concept. While national
economies become more and more interdependenet and financial markets intertwine
more than they have ever had, exercising sovereign authorities related to monetary
sovereignty requires closer cooperation between the states. This cooperation in the
context of changing economic restrictions does not mean the end of concept of monetary
sovereignty, but it seems more reasonable to speak of the concept of monetary sovereignty as a concept of
joint realization of monetary sovereignty as a separate fornm of cooperative sovereignty (Zimmermann,
2013: 16).

In today’s globalized world exercising some authorities that stem from monetary
sovereignty is in fact restricted. This applies to the issues related to fighting tax evasion or
financing illegal activity. A sovereign state is not capable of protecting itself well enough
against these problems 7z accordance with the principle of subsidiarity, the logical choice is delegation
of certain sovereign authorities from the lower level to the higher one, where high quality realization of
sovereign authorities can be ensured in the sphere of monetary policy for the benefit of certain countries.

In the monetary sphere a relevant level of management could be such an organization as,
for example, Inernational Monetary Fund or a European Monetary Union at the regional
level. The states that have formed a full-fledged monetary union, such as the Economic
and Monetary Union of the European Union, for example, have delegated a considerable
amount of their powers related to monetary sovereignty to the supranational level. What
matters most is that the members of the monetary union signed over their rights to form
their own currency and pursue national monetary policy for the time of their membership (i.e.
temporarily). On the one hand, they really deprived themselves of an effective economic
tool, but on the other hand, #hey aquired the opportunity to take part in the formation and
managements of joint demand and supply (Zimmermann, 2013: 39). If the states decide not to
cooperate, it may become a more significant restriction of their sovereignty. However,
international groups integration without losing sovereignty is possible only in case the
state expresses its will freely and all the parties accept single values and goals in terms of
monetaty and economic policy; exercise their authorities and perform obligations in a
transparent and predictable way.

From the modern point of wview, monetary soverignty should be seen as a divisible value and allow
Jor the possibility of being divided. The process of creation of the currency union in the
European community was carried out in several stages, in the course of which Member
States gradually delegated part of their sovereign authorities in the sphere of monetary
sovereignty. First, before the introduction of Euro, Member States could not require
that goods should be paid for in their national currency. Besides, Member States were
considerably restricted in their right to devalue their national currency, as they had to
stick to the fixed fluctuation diapason as part of the EU currency exchange mechanism.
In addition to delegating the competences to the European Union, one should also take
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into account the delegation of competences to other international organizations, such as
International Monetary Fund, World Trade Orgnization, etc. This extent of “splitting”
monetary sovereignty proves the conclusion that it is a divisible value.

Currency Union is not the only form of possible restriction of monetary sovereignty. As
it has been noted above, most of the states of the international community are members
of the International Monetary Fund (IMF). Only those states that are currently not
members of the IMF (at present there are 188 members) can be considered to possess
complete monetary sovereignty.

The IMF restricts monetary soverignty from the viewpoint of several questions: a)
the state cannot establish the rate of their currency against gold; b) the state cannot
manipulate exchange rates if it benefits from the unconsciencious competition to the
detriment of other members; c) not a single member of the IMF can take part in the
discriminatie currency activities. At the regional level there are other currency unions
except the eurozone. For example, West-African Economic Monetary Union, which is
much more integrated than the European one (Gianviti, 2004: 2). Based on the examples
mentioned above one can draw a conclusion that monetary sovereignty can be divided among several
subjects, and there is a system of several levels of monetary sovereignty.

Despite the fact that the author draws a conslusion that monetary sovereignty can be
divided, itis necessary to clarify the “status” of delegated authorities. In case of delegation
of authorities, one can speak of a real transfer of authorities (not only temporary
delegation), despite the fact that states still have the exclusive right to quit the international
organization. If the states have no control over the realization of the authorities that they
delegated and the international organization can realize these authorities, one can speak
of a transfer of monetary sovereignty in the amount of transferred authorities.

3 Conclusion

The element of monetary sovereignty stems from the principle of lex: monetae and is about the ability
of the state to determine and replace its currency unit. Though the state transfers most of its
monetary sovereignty to the monetary union, it still preserves its right to refuse from
and to replace the single currency. Regulation of the monetary law in the eurozone is
undoubtedly the right of the European Union. The Member States have preserved only
part of their authorities. But what happens if there is a need for a monetary reform? Who
is entitled to replace euro with a new monetary system? It is still the Member States that
will replace euro with a new currency in case it is necessary. This change can be made
only by the Member States and only provided each of them gives their consent. Thus,
the boundary of loss of monetary sovereignty (as applied to the states of the eurozone)
is the situation when the state refuses from its authority to change the monetary system.
Taking all this into account, in case of membership in the Economic or Monetary union as part of the
European Union, one cannot speak of a loss of monetary sovereignty by the Member States, but only
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of a temporary restriction of sovereign authorities due to the delegation of most of the competences to
the supranational level.

Though this conclusionis nota generally accepted one, some authors, e.g. D. Zimmermann,
agree that delegation of authorities does not mean a transfer of monetary sovereignty as
such (Zimmermann, 2013: 21).

Another argument in favour of the fact that the Member States of the eurozone have
preserved their monetary sovereignty is based on the above-mentioned criteria of a joint
(cooperative) realization of sovereignty. Of the European Union as a europzone one can
say that its Member States share common values and a common goal, which is a high
quality realiztion of the authorities that stem from the monetary sovereignty to ensure
financial stability. In this case monetary sovereignty in the narrow sense is not lost, but
there is its delegation to the supranational level, which allows the states to cooperate
permanently with other states in terms of developing a single monetary policy, despite
the fact that they cannot realize their own voluntary monetary policy anymore.

In conclusion, it should be noted that despite considerable effort made in terms of
European intergration, Member States still preserve their sovereignty. The concept of
sovereignty should be perceived as a dynamic phenomenon, and one can agree with
the concept of allocation (division) of sovereignty between the Union and the Member
States. At the same time it is important to remember that Member States preserve their
right to make independent decisions about the powers delegated to the Union. If they
lose this right, from the viewpoint of international public law, they will face losing their
sovereignty.
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ON THE ROLE OF REPRESENTATIVE ORGANS OF POWER
IN THE REALIZATION OF THE TAX SOVEREIGNTY
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Abstract

The article is devoted to the study of the realization of the tax sovereignty and tax federalism
in the norms of the Constitution of the Russian Federation and the Tax Code of the Russian
Federation. The purpose of the article is to confirm that the tax sovereignty is a distinctive feature
only of the Russian Federation in its supreme representative body of the Federal Assembly of the
Russian Federation. The article also emphasizes the existence of tax federalism in the relations
between the Russian Federation, subjects of the Russian Federation and municipalities, expressed
in the order of distribution of tax powers between them in accordance with the norms of the Tax
Code of the Russian Federation.

To this end, methods of logical and system analysis of the provisions of law were used.
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1 Introduction

The concept of tax sovereignty has not been sufficiently studied in Russian legal science.
We think that while studying this phenomenon, one should proceed from the concept
of state sovereignty, which has been studied well in the legal science of Russia and
foreign countries. In the most general form the supremacy throughout the territory
and independence in international relations peculiar to the state is thought of as the
state sovereignty (Matuzov, Malko, 1997: 52). Denis Lloyd, an English expert in the
field of the philosophy of law proposed to consider the sovereignty of the state in two
aspects: internal and external state sovereignty. The internal sovereignty, in his opinion,
is represented by the supreme legislator of the state (Lloyd, 2007: 196). In other words,
the sovereignty of the state is expressed by consolidating its will in laws adopted by the
highest legislative authority. In the Russian Federation, this organ of state power is the
Federal Assembly of the Russian Federation.
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2.1 Legislative consolidation of tax sovereignty and tax federalism
in the provisions of the Constitution of the Russian Federation
and the Tax Code of the Russian Federation

In accordance with paragraph 2 of article 4 of the Constitution of the Russian Federation,
the Constitution of the Russian Federation and federal laws possess supremacy throughout
the whole territory of the Russian Federation. The item “h” of article 71 of the RF
Constitution establishes that federal taxes and charges are in the exclusive jurisdiction of
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Russia, and in accordance with item of article 72, joint jurisdiction of Russia and its
subjects is the establishment of general principles of taxation and charges in the Russian
Federation. The exclusive powers of the subjects of the Russian Federation are enshrined
in article 73 of the Constitution of the Russian Federation, which proclaimed that the
territorial entities of the Russian Federation have full authority, outside the jurisdiction
of the Russian Federation and the powers of the Russian Federation and the subjects of

the Russian Federation.

Moreover, paragraph 4 of article 76 of the RF Constitution states that outside the
jurisdiction of the Russian Federation and the joint jurisdiction of the Russian Federation
and the subjects of the Russian Federation, republics, territories, regions, cities of federal
significance, the autonomous regions and autonomous districts exercise their own legal
regulation, including the adoption of laws and other regulatory legal acts. The right of
local self-government bodies to establish local taxes and charges is enshrined in paragraph
1 of article 132 of the RF Constitution. The Constitution of the Russian Federation does
not specify the establishment of not only legal structures of regional and local taxes, but
also their types.

Thus, proceeding from the provisions of the current Constitution of the Russian
Federation, the following procedure for the establishment of taxes and charges is formed:

— types of federal taxes and charges and legal structures for specific taxes and fees
are established by the Federal Assembly of the Russian Federation;

— types of regional taxes and fees and legal structures of specific taxes and fees are
established by the legislative assemblies of the entities of the Russian Federation;

— types of local taxes and fees and legal structures of specific taxes and fees are
established by the representative bodies of local government.

At the same time, studying the provisions of the Tax Code of the Russian Federation,
we can state that the federal legislator has laid down another vision of the distribution
of powers between the federation, regions and municipalities. For instance, the types
of federal, regional and local taxes respectively are given in articles 13, 14 and 15. Legal
structures for all the types of federal, regional and local taxes are established in Part 2
of the RF Tax Code. At the same time, the norms determining the characteristics of
legal structures of regional and local taxes are mandatory for the formation of regional
laws and decisions of municipalities on regional and local taxes. In accordance with the
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provisions of article 12 of the RF Tax Code, regions and municipalities have the right
to determine the characteristics of elements of legal structures of taxes when they are
introduced in their territory, such as: tax rates, order and terms of payment of taxes, if
these elements are not provided by the Tax Code of the Russian Federation.

The specific features determining the tax base, tax benefits, grounds and procedure for
their application may also be established in the manner and within the limits provided
for by the Tax Code of the Russian Federation. The study of regional legislation on
taxes and decisions of representative bodies of local self-government shows that regions
and municipalities limit themselves to listing only specified elements of legal structures
of certain taxes in regulatory acts on taxes. This creates significant inconveniences for
taxpayers who must simultaneously use two normative acts belonging to different levels
on regional (local) tax — the norms of the second part of the Tax Code of the Russian
Federation and the regional law (the decision of the municipality). It has been found that
federal, regional and local taxes and charges are canceled only by the Tax Code of the
Russian Federation.

Establishing tax regimes, the Tax Code of the Russian Federation also reserved the right
for the federal legislator to determine the procedure for their establishment, enactment
and application, including the exemption from payment of certain federal, regional and
local taxes and charges specified in articles 13 — 15. Legislative bodies of state power of
the entities of the Russian Federation and representative bodies of municipalities have
the right to establish only certain conditions defined by the Tax Code of the Russian
Federation in special tax regimes.

The provision of paragraph 4 of article 3 in the RF Tax Code is directed towards
strengthening the internal sovereignty of Russia. It prohibits the establishment of taxes
and charges that break the integrated economic space of the Russian Federation and, in
particular, directly or indirectly restrict the free movement of goods (works, services) or
financial resources within the territory of the Russian Federation, or otherwise restrict
or create the obstacles not prohibited by law to the economic activity of individuals and
organizations. No one can be made responsible to pay taxes and charges, as well as other
fees and payments that possess the signs of taxes or charges specified in the RF Tax Code
which are not provided for by the Tax Code of the Russian Federation or established in
a different order than defined in it.

So, the analysis of the main legislative acts in the field of taxation — the Constitution of
the Russian Federation and the Tax Code of the Russian Federation, shows that these legal
acts set conflicting legal provisions. At the same time, the Constitution of the Russian
Federation is fully independent not only of the entities of the Russian Federation, but
also of municipalities in determining the main sources of the formation of their material
base in the form of taxes. In this case, it would be necessary to consolidate the types of
federal, regional and local taxes in the norms of the RF Constitution, as well as to set
up appropriate control and supervisory bodies that monitor the payment of taxes at the
appropriate level.

53



TAX SOVEREIGNTY AND THE CONCEPT OF FISCAL RULE-MAKING IN THE COUNTRIES OF CENTRAL AND EASTERN EUROPE

We believe that this would mean the manifestation of people’s sovereignty, enshrined in
article 3 of the RF Constitution, since it was adopted by people’s voting in a referendum
on December 12, 1993.

The Tax Code of the Russian Federation adopted by the supreme representative organ of
state power — the Federal Assembly of the Russian Federation, on the contrary, deprives
the regions and municipalities of the right to determine the types of taxes, and also
establishes the framework laws in the chapters of the second part of the RF Tax Code on
certain types of taxes, secures the legal status and powers of a single federal supervisory
body — the Federal Tax Service. In other words, the system of taxes and control over their
introduction into the federal, regional and local budgets is strictly centralized, with the
exception of certain conditions that are not crucial.

We think that in the shaped legal conditions, one can speak of the tax sovereignty of
the state as a political-territorial entity. We should agree with 1. I. Kucherov’s opinion,
who pointed out that the right to establish and introduce taxes and fees is essentially an
integral part of the state sovereignty, which can be designated as sovereignty in the field
of taxation (tax sovereignty) (Kucherov, 2009: 190).

Proceeding from the fact that the entities of the Russian Federation do not have their
own sovereignty, and the sovereignty of Russia extends to its entire territory, according
to paragraph 1 of article 4 of the RIF Constitution, it follows that the regions do not
possess the tax sovereignty. Since the Russian Federation is a federal state, it would be
more correct to talk about tax federalism. At the same time, one should proceed from the
general concept of federalism as the fundamentals of the constitutional system of Russia,
established by the provisions of article 5 of the Constitution of the Russian Federation,
which ensures the unity of the country, as well as the decentralization of power on the
basis of differentiation of the subjects of jurisdiction and authority between the Russian
Federation and its subjects (Sukharev, 2004: 653).

Thus, the use of the notion of tax federalism in relations between the Russian Federation
as a subject that possesses exclusive state and, consequently, tax sovereignty and the
subjects of the federation, municipalities that do not have sovereignty, by definition of
their legal status, implies that subjects of the federation and municipalities are endowed
with the laws of the state, within the limits established for them, in determining the
characteristics of certain elements of legal structures of regional and local taxes.

2.2 The manifestation of tax federalism in the powers
of representative organs

Tax federalism in the Russian Federation is manifested through the distribution of powers
of representative bodies of power in the sphere of taxation. The legislation activity of
representative bodies of power is implemented through the legislation activity of the
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Federal Assembly of the RE, legislative assemblies of the RF subjects and adoption of
normative decisions by representative bodies of local self government. The activity of
such organs of power has a special meaning in forming the make-up of legal structures
of certain laws and defining legal meanings and their elements. The highest organ of
legislative power of the state must introduce such a number of taxes and with such
qualitative characteristics which would facilitate to avoid double taxation and excessive
increase of a tax burden.

At each level of power: federal, regional and municipal, representative bodies are
empowered with their own authority in the sphere of taxation, and also in the normative
and legal make-up of a legal structure of a certain tax. The Federal Assembly of the
Russian Federation possesses the powers:

— to determine the levels according to which the groups of taxes are distributed:
federal, regional and local;

—  to set the types of federal, regional and local taxes;

—  to establish the typical model of a legal structure of a tax by stating its elements
and characteristics in the norms and definitions of the first part of the RF Tax
Code;

— to provide the typical make-up of a legal structure of a certain tax in the second
part of the RF Tax Code or in a specially adopted tax law. The Federal Assembly
of the Russian Federation gives legal structures of not only federal taxes, but also
regional and local ones. In respect to legal structures of regional and local taxes
framework laws are passed placed in the second part of the RF Tax Code;

—  to establish special tax regimes.
The authority of regional and municipal representative organs of power is applicable to:

— the determination of legal structures of regional (local) taxes in respect to such
elements as: tax rates, the procedure and terms of tax payment, if these elements
are not provided by the RF Tax Code. The specific features of determining the
tax base, tax benefits, grounds and procedure for their application may also be
established in the procedure and within the scope provided for by the Tax Code
of the Russian Federation;

— putting into effect, the change and rescission of regional (local) taxes;

— hastheauthority under special tax regimes to establish: the types of entrepreneurial
activity in respect of which the relevant special tax regime can be applied;
restrictions on the transition to a special tax regime and the application of a
special tax regime; tax rates depending on the categories of taxpayers and types
of entreprencurial activity; features of determining the tax base; tax benefits, as
well as the grounds and procedure for their application.
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The fact that tax sovereignty is only expressed in the Russian Federation at the federal
level is confirmed by the procedure for the formation of legal structures of specific taxes
and the adoption of tax laws. In accordance with article 104 of the RF Constitution a
range of subjects of the legislative initiative is determined. From the meaning of the
constitutional norm it follows that along with the federal government representatives,
draft laws on taxes are also brought in by the legislative (representative) authorities of the
subjects of the Russian Federation. However, paragraph 4 of article 104 indicates that
bills to put into effect or rescind taxes, exemption from their payment can be brought
in only if there is a conclusion of the Government of the Russian Federation. Thus,
control is kept over the observance of the RF Tax Code norms regarding the adoption
of the Tax law or modification of a legal structure of the acting law. This confirms
the above-mentioned opinion about the tax sovereignty which the RF possesses, but
manifestations of tax federalism are associated with the fact that some actions, in the
framework specified by the law can be made by the subjects of the Russian Federation
and municipalities.

The realization of tax federalism impels the Federal Assembly of the Russian Federation,
the legislative bodies of the constituent entities of the Russian Federation and
representative bodies of municipalities to solve a whole range of tasks in the process of
legislation activity:

1) the necessity to introduce a certain law to fund the expenditures of the federal,
regional and local budget is substantiated;

2) the share of a new tax in the general tax burden of a taxpayer is determined, that
is economic expediency, as well as the availability of a sufficient source from the
point of view of paying a tax;

3) the legal structure of a certain tax is created in accordance with its model. Here
the choice of the main and additional elements of the legal structure of a certain
tax should fit the model of a legal structure of tax developed in financial law and
enshrined in the RF Tax Code;

4) political interest of the party with the majority in the State Duma is taken into
account in view of political interests of other groups in Parliament. Political
interests of the voters and population as a whole are taken into account only
through the forms of Parliament activity. Taxpayers directly do not participate
in passing tax laws which is conditioned by the ban to put the tax issues to a
referendum;

5) the issues of social significance are solved. On the one hand, a tax law
being adopted is intended for the replenishment of budget revenues and
implementation of social programs, on the other hand, a legislator must take
into account the social state of a taxpayer while introducing some or other
benefits in the tax imposed,;
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6) the boundaries of a taxpayer’s economic resources are determined. Depending
on the economic policy pursued in the state the legislator sets the proprieties of
the tax regulation: creates favorable conditions for the taxpayer as a commodity
producer or taxpayer as a user of natural resources. In this case the determination
of alegal structure of a specified tax will serve as the tax method of regulating
economic processes (Ivanova, 2006: 118 — 120; 126 — 127).

If tax federalism manifestsitself mainlyin thedistributionof tax powers betweenthe Russian
Federation, the subjects of the Russian Federation and municipalities, the tax sovereignty
of the state is also manifested in the nature of legal relations that arise between the state and
taxpayers. There are a number of scientific views on the nature of the relations that arise
between the state and the taxpayer when establishing a tax. In some cases, the relationship
is indicated on the provision of services to the taxpayer by the state and, accordingly, the
consent of the taxpayer to pay tax, in others the emphasis is on the obligatory nature of
the tax payment and the lack of coordination of the will of the state and the taxpayer.
In accordance with the norms of the Tax Code of the Russian Federation, the legal
relations arising between taxpayers and the state are of strict nature, which is due to the
imperative nature of tax rules.

3 Conclusion

1. The study of the norms of the current Constitution of the Russian Federation and
the Tax Code of the Russian Federation lead to the conclusion that their content is
contradictory and does not give complete understanding of the tax sovereignty. In this
connection, the norms of the Constitution in articles 71 — 73 and article 132 need to be
added with the specific content, which vests the powers of the Russian Federation, RF
subjects and municipalities in the sphere of taxation more precisely.

2. The legal concept of the tax sovereignty is derived from the concept of the state
sovereignty and belongs only to the Russian Federation represented by its highest
representative body — the Federal Assembly of the Russian Federation.

3. The distribution of powers in the field of taxation between the Russian Federation, the
subjects of the Russian Federation and municipalities is carried out in the framework of
tax federalism, stemming from the content of the constitutional principle of the federal
structure of Russia.
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SPECIFIC FEATURES OF TAX SOVEREIGNTY IN THE SPHERE
OF THE TAXATION OF CREDIT CONSUMERS COOPERATIVES
UNDER THE LEGISLATION OF THE RUSSIAN FEDERATION
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Abstract

The article is devoted to the analysis of the actual system of the taxation of credit consumers
cooperatives. The current tax-law status of credit consumers cooperatives is considered. The
authors prove the necessity of additional government support measures for credit cooperation
subjects, caused by the objective of consumers cooperatives — to provide the availability of
financial services for people. Therewith, a series of the subjects who has a special status and
similar objective, have tax benefits. The article proposes the establishment of tax benefit for
credit consumers cooperatives property and also researches advantages and disadvantages of the
proposed measure. As a result, the authors develop the draft of related amendments to the
tax law of the Russian Federation. The methods used include formal-legal method, comparative
method, and analysis.
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1 Introduction

Tax sovereignty in the Russian Federation is the autonomy, independence and supremacy
of the government in the exercise of the functions of taxation and collection of taxes.
Such sovereignty covers the financial legal status of the credit consumers cooperatives
(hereinafter — CCC; see Act On Credit Cooperation, Art. 1 (hereinafter — Credit
Cooperation Law), and exercises significant influence on their tax legal status.
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A CCC tax legal status characterizes the legal status of these organizations in tax legal
relations and includes a set of rights and duties in the sphere of the taxes and charges
legislation, which is focused on achieving the assigned goals and performing appropriate
functions.

In accordance with the taxes and charges legislations, the organizations which are lawfully
bound to pay the taxes and (or) charges are taxpayers. The founding of the economic
entity results in its tax legal capacity. This is the starting point for the tax relations
between the economic entity as a taxpayer and the government represented by tax
authorities (Andreeva, et al, 2014). Consequently, CCCs and other subjects of consumer
cooperation become the taxpayers from the moment of their foundation, cooperating
with the government according to the standard procedure. CCCs as the employers take
on the role of tax agents (in the sphere of personal income taxpaying both for the CCC
employees and such individuals as the CCC shareholders). Meanwhile, CCCs are the
subjects of financial law, which have a specific financial legal status, thereby we should
emphasise not only the tax legal CCC status (as a part of their financial legal status), but
also their special tax legal status. Chapter I of this article is devoted to the consideration
of general positions of tax legal CCC status. The specific tax legal status and a legislative
initiative suggested within this framework are considered in detail in Chapter II.

2.1 The General Provisions of Tax Legal Regulation
of Credit Cooperation

Tax legal CCC status is primarily determined by the cooperative status as the ordinary
legal entity. Particularly, we could emphasise such kind of taxes for cooperatives as:

1. Value added tax. Under the sub-item 1 of item 1 of Article 146 of The Russian
Tax Code (hereinafter — RTC), the taxation object of the value added tax is
the operations of selling goods (services, works) on the territory of Russia
regardless of the source of funding, The core business area of a CCC is the
provision of financial services.

2. Organisation profit tax. In accordance with the Article 247 of the RTC, the
taxation object of the organization profit tax is the profit on selling goods,
services, works, property rights and the non-sale income, decreased by the
incurred cost value. The specific of the CCC income and expenses is defined
by the provisions of Articles 297.1, 297.2 of the RTC, which detail the types
of income and expenses forming the cooperative tax base for the organization
profit tax (for more information see Chapter 1I).

3. Property tax. Under item 1 of Article 373 of the RTC, at present all of the
Russian organizations are the taxpayers of the property tax. A CCC as an
organization is also included in this taxpayer category.
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Moreover, a CCC as a tax agent deducts and remits personal income tax for the individuals,
hired by the credit cooperative (RTC, Art. 24, 2206), and also the insurance contributions
(for the compulsory pension insurance, compulsory social insurance for the case of
temporary incapacity to labour and relative to childcare) for the cooperatives employees

(RTC, Art. 419, 420).

The measures of tax control over a CCC have no specific features. The Federal Tax
Service of Russia (hereinafter — FTSR; see: Act Concerning Approval of the Statute
on the Federal Tax Service, hereinafter — FTSR Statute) controls and supervises the
compliance with cash-register equipment requirements, the order and conditions of its
registration and exploitation. The FTSR also establishes lists of cash-register equipment
which could be used by the paying agents (sub-agents) during the acceptance of payments
from individuals.

The regional office of the FTSR, which has made tax registration of a CCC, conducts tax
control of the economic activity of a CCC concerning timeliness and completeness of
the performance of their duties for the government or municipal entity. In case of the
tax offences by a CCC, the regional office arraigns cooperative on a tax liability.

Article 82 of the RTC establishes the types of the tax control, conducted by the
officials of the tax entities within the limits of their competence in the forms of the
tax inspections, reception of explanations by taxpayers, chargepayers and tax agents
explanations, the inspection of books and records, view of places and territories used
for profittaking. CCCs as the taxpayers are included in the list of the entities under the
tax control.

One of illustrative examples of the exercise of tax control measures for the credit
cooperatives is the judgement of the Inter-District Inspectorate of the Federal Tax
Service of the Russian Federation no. 25 in the Republic of Bashkortostan so far as the
relevant to the additional profit taxation, against CCC Mutual Loan Society “FINPO”.
The Arbitration court of the Siberian Region confirmed the legality and well-foundedness
of this judgment in the Resolution on the case no. A07-10592/2015. The Inspectorate
made tax inspection of the cooperative and found the understatement of the non-sale
income and overstatement of the non-sale costs for organization profit tax. This is the
violation of the provisions of Articles 250, 251 of the RTC.

Tax legal influence by the government consists in the protection of the financial services
consumers of a CCC by means of the control and supervisory measures, regulating
activity of the paying agents in the acceptance of payments from individuals. Other
important measures are the supervision of the compliance with cash-register equipment
requirements during the cash and non-cash payments.

Therefore, the general tax legal status of a CCC is determined by its legal nature as a
legal entity and includes a set of requirements to the taxpaying organizations standard for
the Russian legal system. However, a more interesting issue is the tax sovereinty of the
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Russian Federation in determination of the specific of tax legal status of special subjects.
The legal status of a CCC is an illustrative example in this manner. The special tax legal
status of a CCC is the subject of research in the next chapter.

2.2 Specific Features of the Tax Legal Status of
Credit Consumers Cooperatives

Despite the fact that the Credit Cooperation Law (2009) was adopted long time ago,
tax legislation did not have any amendments for a long period (before the end of 2013),
while the legal establishment of the specific features of a CCC is necessary.

Before the adoption of the Federal Law of 11.02.2013 no. 301-FZ, the RTC had no
provisions taking into account the specific of consumer cooperatives activity. This fact
was systematically making difficulties coming from determining the tax base incorrectly.
For resolving this problem, the above-noted Law made legislative changes to the RTC.
These changes establish the specific of the CCC income and expenses and special types
of income and expenses, which determine the tax base for the organization profit tax and
some other amendments.

For example, on January 1, 2014 Articles 297.1, 297.2 of the RTC were amended. Article
297.1 is devoted to the CCC income and includes the following types:

1) income in the form of interest on a loan;

2) income in the form of amounts received in respect of repaid loans, losses from
the writing-off of which were previously included in the expenses that reduced
the tax base;

3) income in the form of amounts received in respect of repaid loans, which were
charged to created reserves where allocations for the creation of those reserves
previously were taken into account in the cost structure while determining the
tax base.

Category “CCC expenses” (RTC, Art. 297.2) includes:
1) expenses in the form of interest on a loan, credits and other debt obligations;

2) expenses associated with guarantees, warranties granted to a CCC by other
organizations and individuals;

3) amounts of allocations to the reserve against possible losses on loans;

4) amounts of insurance contributions under insurance agreements against the
death or disablement of a borrower of a CCC.

Considering that a CCC operations have common features with banking operations, the
provisions of Articles 297.1 and 297.2 of the RTC are analogous to the Articles 290
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and 291 of the RTC, which establish special features relating to the determination of
the income and expenses of banks. While CCCs, like banks, are professional financial
intermediaries, the Federal Law of 11.02.2013 no. 301-FZ amended Article 266 of
the RTC. This amendment involves the CCC right to form doubtful debt reserves for
indebtedness arising in connection with the non-payment of interest on loan and possible
losses on loans.

CCCs also have the right to create reserves against possible losses on loans (RTC,
Art. 297.3). Amounts of allocations to those reserves, which are created according
to the procedure established by the Central Bank of Russia, must be included in the
composition of non-sale expenses during the accounting (tax) period. This procedure
must be approved by the Directive of the Central Bank of the Russian Federation.
According to this document, reserves against possible losses on loans are created by
the credit cooperatives quarterly as of the last day of the quarter for the outstanding
commitments by the borrowers of the CCC.

We have to emphasise one more important attribute of the CCC in the considered
sphere — the possibility of using the simplified taxation system (hereinafter — STS) under
Chapter 26.2 of the RTC. Up to a point the eligibility of STS for a CCC had polemical
character, caused by the absence of the prohibititive and permissinglegal rules. Therewith,
microfinancing organizations, which are similar to CCCs in their primary activity — the
lending, have no right to use STS after 01.01.2014 under the provisions of sub-item
20 of item 3 of Article 346.12 of the RTC. The Federal Tax Service of Russia made
this issue clear in its letter of 5.05.2014 no. GD-4-3/8608 “On the writing direction by
the Ministry of Finance of the Russian Federation of 04.14.2014 no. 03-11-09/16840”,
confirming the possibility of using the STS by the subjects of credit cooperation in case
of the compliance of general conditions.

As referred to above, a CCC has a duty of the tax agent to remit standart taxes, actual for
all legal entities, on the ground of its general tax legal status. At the same time, financial
legal CCC status includes the duty of a CCC to deduct and remit the personal income
tax for the cooperative shareholders, who deliver cash assets to the cooperative under
the contract of the transference of personal saving (RTC, Art. 214.2.1, 226). Herewith,
the sharcholder could be a non CCC employee, the most important attribute here is the
status of the member of a cooperative.

The specific of determining the tax base during the income generation in the form
of the payment for using the finances of the CCC members (under the contracts of
the transference of personal saving) is established by Article 214.2.1 of the RTC. The
tax base for this type of a CCC shareholders income is determined as the excess of
the amount of this payment, the interest accured according to the conditions of the
contract, over the amount of payment, interest, charged on the basis of the refinancing
rate of the Central Bank of the Russian Federation, increased to 5 percentage points
and is relevant during the period when this interest was charged. The tax income rate
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in the form of payment for using the finances of the CCC members is 35 % under
sub-paragraph of item 2 of Article 224 of the RTC. Considering the fact that the CCC
activity as a non-profit organization is attributed to the provision of financial services (in
this case — saving taking under the terms and conditions of urgency, refundability and,
what is most important, repayment), we have to consider this tax CCC duty as a special
duty determined by the specific features of a CCC as a subject of financial law, not as an
ordinary legal entity.

The specific of the tax legal CCC status is embodied in broad informational and
explanatory work done by the tax agencies in the sphere of credit cooperation. For
example, FTSR offers an explanation about jurisdictional issues to the legal entities and
individuals in the special acts — in the letters.

The illustrative examples are the letters of 006.29.2012 no. ED-21-3/91 “On the
registration of membership fees for the taxation of the credit consumer cooperative
income” (devoted to the issue of the registration of different kinds of membership
fees, forming the income structure of the CCC) and the letter of 12.26.2014 no. AS-4-
16/26970 “On the strategy of the Sample program of the complex financial audit” (also
devoted to the financial audit of the CCC) and others.

Considering the issue of the explanatory work done by the tax agencies in the field
of credit cooperation, we have to emphasise the active efforts by the Department of
Tax and Customs Policy of the Ministry of Finance of the Russian Federation (Otder
Concerning Approval of the Decree on the Department of Tax and Customs Policy;
hereinafter — Decree on the Department of Tax and Customs Policy).

Under item 4.3.1 of the Decree on the Department of Tax and Customs Policy, the
competence of this authority includes giving written explanations devoted to the issues
of the application of Russian tax and charges legislation and also other legal acts related
to the scope of FTCR (under Department competence).

The considered Department activity is embodied in a large number of its letters, which
cover the activity of the subjects of credit cooperation, particularly: of 07.22.2015 no. 03-
04-06/42082 (devoted to the changes to the taxation procedure for the personal income
of the members of CCC); of 04.14.2014 no. 03-11-09/16840 (devoted to the eligibility
of STS for CCC), of 01.16.2012 no. 03-03-06/3/1 (devoted to the order of registration
of membership fees in consumer cooperatives, which have to be paid on the conditions
of membership in self-regulatory organizations).

Based on the above, we may conclude that the tax legal status of a CCC includes a
broad list of specific features and requirements and illustrates the nature of a broader
term — the financial legal status of the CCC. Moreover, it should be borne in mind that a
CCC, under the civil legislation and Credit Cooperation Law;, is a non-profit organization,
primarily oriented at satisfying the requirements of its members, but not at generation
of profit.

64



PART 1. LEGAL ISSUES OF TAX SOVEREIGNTY

Article 123.2 of the Civil Code of the Russian Federation includes the legal characteristic
of a consumer cooperative (and a CCC as one of its kinds) as a non-profit organization
and defines it as “the voluntary membership-based community of citizens or citizens and
legal entities, which is oriented at satisfying material and other requirements, and is realized
on the ground of the consolidation of property shares of its members”. A distinguishable
feature of a CCC is its main purpose — satisfying the material requirements of the
members. We could also specially emphasise the financial requirements of shareholders,
embodied both in the ivestment of temporary free finances in CCC funds for the income
generation (according to the interest rate established by the cooperative), and in taking
out a consumer loan by these subjects (under the provisions of the Consumer Loan Law).

The issue of a non-pofit purpose of a CCC is considered in this article not occasionally.
Namely, these organizations have a special social assignment and use such stimulating tax
measure as a tax benefit. Particularly, Article 381 of the RTC is devoted to the limited list
of recipients of tax benefits (tax exemption). This list includes: religious organizations;
governmental scientific centres; ship-building organizations, which have the status of the
resident of industrial production special economic zone; bar associations, law bureaus
and others. The common attribute of these subjects is the non-profit base of activity.

Hereby, considering such attributes as:
—  specific of tax legal status of a CCC;

— high loading based on the remits of taxes, actual not only for a CCC and its
employees, but also for its shareholders (members);

— significance of a CCC as the subject which provides access to the financial
services for population,

we suggest to grant a benefit for credit cooperatives in such kind as the tax exemption
for the taxation of a CCC property and to amend Article 381 of the RTC with item 27
of following content:

“27) Consumer Credit Cooperatives Property”.

The realization of such amendment will allow to decrease the burden on credit
cooperatives in some degree, but also provide the profitable kind of a CCC activity for
budgets of different levels, which is attributed to the remission of other kinds of taxes
(organization profit tax, value added tax, personal income tax of the CCC members).

3 Conclusion

Consequently, a credit consumer cooperative:

a) as an ordinary legal entity remits value added tax, organization profit tax, property
tax;
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b) as an employer deducts and remits personal income tax for the individuals, who are
hired by the credit cooperative;

) as a special subject deducts and remits personal income tax for the shareholders
(members) of this credit cooperative, using graduated rate (13% and 35% in case
and to the extent required under applicable legislation).

Taking into account the specific features of financial legal and tax legal CCC statuses, their
roles in providing access to financial services to the population, we suggest mitigating
tax legal influence by the government on the credit cooperatives. This measure seems
in prospect as one of fundamental factors providing the financial sustainability of the
considered subjects of financial law.

Considering the above mentioned, the objectives of this article — to study the specific of
tax legal regulation of the a CCC and to prove the necessity of the establishment of tax
benefit for the CCC property — must be regarded as achieved.
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Abstract

The article is devoted to the consideration of tax legal guarantees of the taxpayer’s rights, the
establishment of which follows from the tax sovereignty of the state. The purpose of this article
is to analyze some guarantees of the realization of the taxpayer’s rights and their protection and
determine in what each of the types of these guarantees is expressed. For the analysis of the
Russian tax legislation and decisions of the Constitutional Court the formal legal method has
been used. The basis of the research of certain legal guarantees established by the tax legislation
of some foreign countries is the comparative method.
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1 Introduction

Tax law is focused on regulation of public legal relations in the sphere of taxation. In this
connection the institute of tax legal guarantees of the rights of the taxpayer initially has
special significance. From the statutory definition of the concept of “tax” it is obvious
that in these relations the state aims at a financial support of its activities, as well as
municipalities. In tax legal relations, as well as any other public legal relations, an optimal
balance of public and private interests should be ensured. Therefore, although the state,
having tax sovereignty, grants the taxpayer certain rights, it must also establish a system
of guarantees for their realization and protection.

The purpose of this article is to analyze some guarantees of the realization of the
taxpayer’s rights and their protection and determine in what each of the types of these
guarantees is expressed. For the analysis of the Russian tax legislation and decisions of
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the Constitutional Court the formal legal method has been used. The author also uses a
comparative method to research certain legal guarantees established by the tax legislation
of some foreign countries.

A great number of modern scientific papers is devoted to the problem of tax sovereignty,
namely, its definition and content (for example, Sadchikov, 2016; Shakhmametev, 2014;
Andreev, 2016). Among the studies devoted to the legal guarantees of the rights of
the individual it is necessary to highlight the works by N. Vitruk (Vitruk, 1979) and L.
Voevodin (Voevodin, 1997).

2 Establishment of tax legal guarantees of the taxpayer’s rights
as a manifestation of tax sovereignty

As noted by scientists, “the concept of “tax (fiscal) sovereignty” has no legal definition
in the Russian legislation and is not provided in legal precedents” (Shakhmametey,
2014: 28).

The Constitutional Court of the Russian Federation noted in one of its cases that the
statutory form of establishment of a tax, the obligatory character of its withdrawal, the
unilateral nature of tax obligations are connected with the public legal character of the
tax and the public treasury and with fiscal sovereignty of the state (Constitutional Court
of the Russian Federation: 20-P/1996).

At the same time, according to the court opinion, the validity of delegation to the tax
authority to act in a power-binding way at the uncontested recovery of tax payments can
only be discussed when such actions do not abate or diminish the rights and freedoms
of man and citizen.

Increasingly, the term “tax sovereignty” is used in the scientific literature and decisions
of the Constitutional Court of the Russian Federation. It should be understood as
“the exclusive right of the state to independently perform the function of taxation and
collection of taxes within the territory to which its jurisdiction extends” (Sadchikov,
2016: 18).

In the opinion of some researchers, the concepts of “sovereignty’” and “legal personality”
are synonyms. In turn, their content is reduced to the granting of rights to natural and
legal persons by the state, the recognition of the latter as subjects of law (Andreev, 2016:
16). This point of view is exactly applicable to tax sovereignty.

As noted by some of the authors, “sovereignty requires providing by the state of the
appropriate standard of political goods and services in order to ensure the protection
and wellbeing of their citizens” (Raritska, 2015: 349).

Therefore, itis important to understand that the recognition of certain rights for taxpayers
(natural persons or organizations) is impossible without the establishment by the state of
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tax legal guarantees that ensure their effective realization and protection. In connection
with this, we can say that the establishment of these guarantees of the taxpayer’s rights is
implied by the tax sovereignty of the state.

Despite the fact that the term “guarantee” is used only a few times in the Tax Code of
the Russian Federation, it is obvious that the realization of the taxpayet’s rights and their
protection are impossible without tax legal guarantees.

There are many scientific studies devoted to the research of the legal guarantees of
the rights, duties and legitimate interests of the personality. So, some authors suggest
that they mean the conditions and means that ensure their actual realization and reliable
protection for everyone (Vitruk, 1979: 194).

In the opinion of others, primarily, rights, freedoms and duties require guarantees. The
realization of rights, in turn, requires the vigorous activity of the state, its bodies, and the
citizens themselves, supported by effective means (Voevodin, 1997: 221-222).

The above statements are fully applicable to tax legal guarantees of the taxpayer’s rights.
These guarantees are designed to ensure not only the actual realization of the
taxpayer’s rights, but also their protection. Therefore, we can say that among the
considered guarantees there are both guarantees of the realization of the taxpayer’s rights
and guarantees of protection of the taxpayer’s rights.

It is interesting to note that the Constitutional Court of the Russian Federation in its
decisions often analyzes the norms of the tax legislation through the prism of guarantees
of the taxpayer’s rights. However, it uses either the general words “guarantees of the
rights of the taxpayer” or “guarantees of protection of the taxpayer’s rights”, without
using separately “guarantees of the realization of the taxpayet’s rights”. At the same time,
this does not mean that the latter do not really exist.

In tax legal relations the main role is given to the tax authorities, which perform procedural
activity, often timeliness and quality, which can be considered as the tax legal guarantee of
one or another rights of the taxpayer.

We should agree with the authors’ opinion that “a well-defined procedure is the most
important guarantee of the rights and legitimate interests of all participants in tax legal
relations” (Demin, 2015).

As scientists note, “in law directions for procedural order of the realization of rights it
is critically important when it depends not only on the actions of the right holder, but
also other individuals and organizations when their cooperation is necessary ...” (Vitruk,
1979: 214). This approach is especially characteristic of tax legal relations, where the
main role is assigned to the subjects with state-authoritative powers. These subjects, on
the one hand, follow state’s will in the relations concerned, and on the other hand, lay the
foundation for the realization by the taxpayers of their rights.
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The tax authorities are participants of virtually all tax legal relations. There are a few
examples when a taxpayer acts on his own authority, without recourse to these authorities.
As M. Karaseva notes, there are examples “when the rights of various subjects enshrined
in the legislation are provided with extended procedural guarantees for their realization
and do not require the law enforcement activity of the competent authorities” (Karaseva,
2003: 142-143). But in this case, it is more about independent fulfillment of an obligation
by a taxpayer, but not about exercise of his rights.

3 Guarantees of the realization of the taxpayer’s rights

Let’s consider some examples of guarantees of the realization of the taxpayert’s rights
which are expressed in commission of certain actions by tax authorities.

So, among the rights of the taxpayer fixed in Art. 21 of the Russian Tax Code, it is possible
to emphasize the right to be granted a deferral, installment or investment tax credit in
accordance with the procedure and subject to the conditions which are established by
this Code. Obviously, the exercise of this right is impossible without committing certain
procedural actions by the authorized bodies.

In spite of the fact that the initiator of the granting of a deferral, an installment for the
payment of tax and levy or an investment tax credit is a taxpayer, the decision to grant or
refuse to grant depends on discretion of the authorized body. However, it is established
in the legislation that the decision to refuse to grant both deferral and installment must
be substantiated (Tax Code, Art. 64). This requirement testifies to the desire of the state
to strengthen the guarantees for the realization of the taxpayer’s rights. The refusal will
be substantiated, if there are circumstances which preclude the alteration of the time
limit for the payment of a tax (Tax Code, Art. 62), as well as a taxpayer does not submit
the documents required to grant a deferral or installment (Tax Code, Art. 64). A similar
rule has been established in the legislation of foreign countries (Code of the Republic of
Kazakhstan “On Taxes and Other Mandatory Budget Payments”, Art. 51).

A similar guarantee of the realization of the taxpayer’s rights is established in the event
of an appeal against a decision on the imposition or non-imposition of sanctions for the
commission of tax offences which has entered into legal force. So, he has the right to file
an application for a stay of enforcement of the appealed decision before adoption of
a decision on the appeal. For its realization, it is necessary to provide a bank guarantee,
under which the bank undertakes to pay a sum of money of the amount of tax, levy,
penalty, fine not paid on the appealed decision.

However, a higher tax authority may refuse to grant a stay of enforcement of the
appealed decision. At the same time, as in the previous example, such a refusal should
not be arbitrary. The only reason for refusal is the inconsistency of the bank guarantee
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provided by the person who has submitted an appeal with the requirements established
by the Russian Tax Code.

A similar example is the tax legal relations arising in connection with the refund of
excessively collected or overpaid taxes. So, a taxpayer has a right to the timely crediting
or refund of amounts of taxes, penalties and fines which have been paid or collected in
excess (Russian Tax Code, Art. 21).

This right is a guarantee, envisaged by Art. 35 of the Constitution of the Russian
Federation, of the right to private property and provides the owner with a return of the
property that he has been deprived of without appropriate legal foundations (Kilinkarova,
2008: 137).

For its realization, a taxpayer must submit a written application to the tax authority
(Tax Code, Art. 78, 79), which in turn is a prerequisite for the refund procedure by this
authority.

Initially, on the basis of this application the tax authority adopts the decision of the
refund of overpaid or excessively collected amounts of taxes, penalty, fines, and then,
with the participation of the territorial body of the Federal Treasury, directly refunds.
It turns out that the mere legal fact, expressed in filing an application by a taxpayer, is
insufficient for the full realization of the considered right by him. Obviously, for this, it is
necessary for the authorized bodies to perform the aggregate of the procedural actions
following in a certain sequence.

Such a procedure regulated by tax statutory provisions of subjects with state-authoritative
powers is a guarantee of the realization of the taxpayer’s right to refund the amounts of
excessively collected or overpaid tax.

4 Guarantees of the protection of the taxpayer’s rights

Moreover, any procedure must meet the timeliness criterion. Therefore, the refund by the
tax authorities is clearly regulated in time.

Untimely refund prejudices the taxpayer’s right, enshrined in Art. 21 of the Russian Tax
Code. In this regard, for the tax authority in this case, there are certain negative legal
consequences, expressed in the calculation of interest on the amount of tax which has
not been refunded within the established time limit.

So, in respect of overpaid tax, interest is calculated from the day by which the time limit
for the refund to the taxpayer is exceeded, in respect of excessively collected tax it is
calculated from the day following the day of collection.

The provisions of the Russian Tax Code, which fix the rule on the calculation of
interest in the above cases, were the subject of consideration by the Constitutional
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Court of the Russian Federation. Thus, the Court noted that the provisions of Art. 79
of the Tax Code, envisaging the calculation of interest on the amount of excessively
collected tax, represent supplementary guarantees for the protection of the rights of
citizens and legal persons from illegal actions (inaction) of public authorities. With
regard to the provisions of Art. 78 of the Tax Code, such interest is compensatory-
restorative in character, as they are paid in cases where the public authority has not
fulfilled the obligations assigned to it by law (Constitutional Court of the Russian
Federation: 832-O-0O/2009).

In our opinion, irrespective of the differences in the calculation, in both cases a taxpayer
is denied the opportunity to dispose of that part of the property that he either voluntarily
transferred as a tax amount to the state budget or that was collected by the tax authorities.
These interests are compensatory in nature (Tsvetkova, 2016). In both cases, calculation
of interest is a guarantee of the protection of the rights of the taxpayer. In case of
untimely refund of excessively collected tax it is a guarantee of the protection from illegal
actions (inaction) of tax authorities, in the second case — from untimely fulfilling the
assigned obligations. The calculation and further transfer of this interest to the taxpayer’s
account is compensation for damage caused to the person by such actions (omission of
actions) by state-authoritative bodies.

Fixing the rule on the calculation of interest (penalty) on the amount of overpaid or
excessively collected tax is typical not only for Russian legislation. Thus, for example,
the Law of the Republic of Latvia “On Taxes and Levies” (Act 1995) provides that
in the case of a violation by the tax administration of the time limit for refund of
incorrectly collected payments or overpaid amounts of taxes to the taxpayer, the
refunded amounts increase by penalty of 0.05 per cent of incorrectly collected amount
of payments and 0.03 per cent of the overpaid amount of taxes for each overdue day,
respectively.

Also, the Code of the Republic of Kazakhstan “On Taxes and Other Mandatory
Budget Payments” provides that if the tax authority violates the time limit of the crediting
and (or) refund on the taxpayer’s tax application for the overpaid (excessively collected)
amount of tax, payment to the budget under which the credit and (or) refund is made in
violation of the time limit, the tax authority charges penalty for each day of delay for the
benefit of the taxpayer. Penalty is charged in the amount of 1.25 times of the refinancing
rate of the National Bank of the Republic of Kazakhstan, effective for each day of delay,
starting from the day following the expiration of the time limit of the crediting and (or)
refund, including the day of such crediting and (or) refund.

It is interesting that in case of violation of the time limits for refund, the legislators of
the above states prefer to use the term “penalty”. At the same time, on the basis of the
legal definitions of this concept, in both cases it is about payments paid in connection
with violations of the time limits of payment of tax, duties, and payments to the budget.
Therefore, it is not entirely clear why in the case of a violation of the time limits of
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tax refund by the authorized bodies the term “penalty” is also used that in principle
contradicts its definition.

The calculation of interest is provided not only in case of untimely refund of overpaid
tax or tax collected in excess, but also in the event that a tax authority unlawfully issues
a decision ordering the suspension of operations on a taxpayer — organization’s bank
account or the time limit for sending it to a bank. This interest payable to the taxpayer
for each calendar day by which the time limit is exceeded.

The researchers note that the interest specified in Art. 76 of the Russian Tax Code is
similar to the interest accrued on excessively collected (untimely refunded) amounts
of taxes, including in the procedure of accruing. Nevertheless, in the authot’s opinion,
these are various legal categories. The difference is that the monetary resources are not
transferred to the state disposal, as in cases of excessive collection (untimely refund) of
taxes, but remain on the taxpayer’s accounts with banks, while limiting their use to the
latter (Dolgopolov).

As another example of guarantees of the protection of the taxpayer’s rights, we can
consider an adoption of a recovery decision of arrears out of monetary resources held
in bank or out of other assets of the taxpayer-organization at strictly defined intervals.
The maximum time limit for taking this procedural action should not exceed two months
in the first case and one year in the second, from the date when the time limit specified
in a tax payment demand has expired.

These time limits are of a preclusive nature. So, the statutory defined negative
consequences of their violation, which are expressed in recognition of recovery decisions
adopted after the expiry of the abovementioned time limits, are deemed invalid and shall
not be enforceable. It is the invalidity of these decisions by virtue of legislation and
the impossibility of further uncontested recovery of arrears which are a guarantee of
protection of the taxpayer’s right from an excessively protracted procedure.

Among the preclusive procedural time limits, it is also possible to emphasize the period
of limitation on the imposition of sanctions for the commission of tax offences. It is a
maximum period of time during which the tax authority has the right to decide on the
imposition of sanctions. The failure by these authorities leads to deem this decision as
invalid, and, as a consequence, to the inability of the imposition on a taxpayer of the type
of legal liability in question.

As the Constitutional Court of the Russian Federation rightly argued, this time limit is
a supplementary guarantee directed at protecting from the unlawful restriction on the
right of property at a time when the tax offense is significantly away from the fact of its
detection (Constitutional Court of the Russian Federation: 9-P/2005).

The loss by the authorized law enforcement bodies of the opportunity to exercise the
power established for them, namely, the imposition of sanctions for the commission of
a tax offence is a guarantee of protection of the rights of the taxpayer.
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5 Conclusion

Granting to the taxpayers certain rights, the state establishes tax legal guarantees of
their realization and protection, which is a manifestation of the state’s tax sovereignty.
Also, by establishing these guarantees, the state aims at ensuring the optimal balance
of public and private interests in tax legal relations. Among the tax legal guarantees
of the taxpayer’s rights there should be distinguished guarantees of realization and
guarantees of protection of the taxpayer’s rights. Among the first, a special place is held
by the guarantees expressed in the timely and qualitative procedural activities of the tax
authorities, leading to the exercise of the taxpayer’s rights. The second type of guarantees
takes place in case of the failure to fulfil or improper fulfilment by bodies with state-
authoritative powers of their duties, having a direct impact on the rights of the taxpayer.
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Abstract

This contribution deals with tax sovereignty realization in value-added tax regulation. The main
aim of the contribution is to confirm that value-added taxation has some peculiar properties
concerning cross-border transaction, especially in case if the transactions take place between
countries who are member of economic union. The author uses formal method for analysis of
statutory acts and legal precedents as well as a comparative method analyzing experience of EU
and its applicability for EEU.
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1 Introduction

Value added tax (hereinafter — VAT) is widely spread in European and in some other
countries. It has sales of goods (services) as an object of taxation. It leads to some
special regulation for sales when a seller and a buyer are located in different states. States
should respect tax sovereignty of other states in VAT regulation concerning cross-border
sales. So, the main aim of the contribution is to confirm that value-added taxation has
some peculiar properties concerning cross-border transaction, especially in case if the
transactions take place between countries who are member of economic union. The
author uses formal method as well as a comparative method for analyzing.
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2.1 An Indirect Nature of VAT

VAT is an indirect tax. The indirect tax is paid to the budget system by legal taxpayers.
However, a tax burden of the tax is borne by another person. As some experts say, “the
bearer of VAT is the end consumer who buys goods (work, services) the price of which
already including the tax” (Milyakov, 2007: 5).

This characteristic of VAT as an indirect tax is not directly specified in the Russian tax
legislation. At the same time, Russian courts take into account its indirect nature when
considering certain categories of disputes. For example, the Constitutional Court of the
Russian Federation in one of its case considering the constitutionality of the refund of
the other indirect tax (excise) indicated that “by its legal nature excise is a tax the payer of
which is the person selling the goods (other tangible assets), but at the same time the payer
passes along the tax to the consumer... Legislator does not stipulate realization of the
taxpayer’s right to refund of overpaid excise with the return or non-return of the excise
amounts to the consumer of goods. Nonetheless, simultaneous return from the budget
to the taxpayer of overpaid excise with no refund of the overpaid excise amount to the
consumer means unjust enrichment for the taxpayer of excise” (Constitutional Court of
the Russian Federation: 317-O/2003). Currently, this position with some clarifications is
taken into account in the decision of the Plenum of the Supreme Commercial Court of
the Russian Federation, connected to VAT. The Court says that in case if a taxpayer refers
to the fact that the relevant transaction was not subject to taxation or had to be taxed at
a lower rate and claims a refund from the budget of the overpaid VAT, the courts should
check whether the VAT paid to the budget corresponds to the amount of the tax that was
imposed on the transaction. And it is necessary to keep in mind that the refund in this
case should not entail unjust enrichment for the taxpayer; so such refund is possible only
if the taxpayer return the overpaid VAT to its consumer (Supreme Commercial Court of
the Russian Federation: 33/2014).

2.2 VAT and Tax Sovereignty

The indirect nature of VAT has the other meaning as well. As noted by scientists, “one
of the purposes for the classification of taxes on direct and indirect was the delimitation
of jurisdiction between countries” (Ben, 1995: 9). The discrepancy between the legal
taxpayer (who pays VAT to budget system) and a person who bears the burden of
the tax (consumer) requires taking into account the location of the consumer in the
establishment and collection of the tax. It has a great importance when the seller and the
consumer of goods are in the territory of different states.

Mentioned circumstances should be taken into account in relation to the existence of
a tax sovereignty which is a continuation (element) of a state sovereignty. Taxes have
always been called as one of the signs of the state (Melekhin, 2009: 34). In this regard
scientists note that “collection of taxes — the legal compulsory seizure of the property —
is part of the sovereignty of the state” (Kudryashova, 2005: 35).
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In literature there are various concepts of tax sovereignty, in some cases it is identified
with fiscal sovereignty. For example, the following definitions are proposed: “fiscal
sovereignty is the possession by the supreme state authority of the power to determine
the revenue sources of the state, which implementation does not depend on any other
state or society. In other words, the realization of the principle of “fiscal sovereignty”
means the absolute power of the state to identify profitable sources of the treasury
without being dependent on the will of payers or other subjects of law” (Orlov, 20006:
19); “tax (or fiscal) sovereignty is the right of a state acting as a subject of public law
through federal or regional authorities to impose on the territory of its jurisdiction (the
so-called fiscal territory) any tax law and to control its collection” (Pogorletsky, 2005: 10).

Value added taxation due to its indirect nature could lead to the intervention of one state
in the tax sovereignty of another state in process of cross-border movement of goods. In
the event of the export VAT is paid by the legal taxpayer to one budget system, however
the consumer who bears a burden of taxation is in the territory under the jurisdiction of
another state. As a result, the tax is eventually collected in the territory of another state
(where the consumer is located). Another problem is the violation of taxpayers’ rights by
multiple taxation. The researchers therefore identify two interrelated problems: “firstly,
this situation potentially creates conditions for international indirect multiple taxation,
since involved states may hypothetically seck to receive the relevant taxes; secondly, it
allots a task of finding the optimal avoidance of double taxation or the minimization of
its negative consequences (and not just a one-time in the context of this transaction, but
at the system level and from the point of view of all entities affected by the application
of indirect taxes)” (Shakhmametev, 2014: 702).

Tax legislation developed certain approaches to solve these problems.

The fundamental rule concerning VAT is its imposition on transactions within the
territory under the jurisdiction of the state where they are conducted. The literature is
pointed out “the state shall have exclusive territorial jurisdiction over indirect taxes. In
other words, the state has jurisdiction to collect indirect taxes if the object of taxation
is located within its territory (or within the territory in which the state has exclusive
sovereign rights), as well as if there is a presumption of the fact that the object of
taxation is located within the territory of the state” (Kudryashova, 2005: 36). In the
Russian tax legislation Art. 146 of the Tax Code set up that transactions that are objects
of VAT should take place within the territory of the Russian Federation.

Mentioned approach raises the question of determining the place of VAT-taxable
transactions. There are special rules in the Russian tax legislation defining the place of
sale of goods (Tax Code, Art. 147) and the place of realization of works (services) (Tax
Code, Art. 148). The provisions of the articles correlate with the Title 5 of Council
Directive 2006/112/EC of the European Union on the common system of value added
tax. This is due to the fact that “Russia is focused on integration with the world economic
community primarily with the European Union. Hence, it is necessary to adapt the
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Russian tax legislation to the European one as much as possible and minimize the cases
of double taxation” (Solovyeva, 2006: 27).

These rules allow determining the place of sale of goods (works, services). However, cross-
border sales could make certain adjustments to the above approaches. In international
tax law there are “the following approaches of territoriality in the application of indirect
taxes for respect of international operations:

1) In the country of destination of the goods, i.e. in the territory of the state
where foreign goods were imported for consumption;

2) In the country of origin of the goods, i.c. in the territory of the state where the
goods were produced and exported;

3) In both the states” (Shakhmametev, 2014: 703).

Currently, the destination principle is dominated in the regulation of the value-added
taxation of cross-border transactions. According to the principle VAT is levied on
the import of goods (works, services) into the country. According to scientists, “the
collection of VAT on the destination principle in combination with the credit method
is considered the most effective way to maintain exports. That is why this principle has
been chosen by many countries for taxation of foreign economic activity. An adoption
of the Sixth Council Directive 77/388/EEC of May 17, 1977 on the harmonization of
the laws of the Member States relating to turnover taxes made large contributed to the
implementation of this principle. The destination principle realized as a rule with help
of use of zero tax rate. It should be noted that VAT refund (credit) is made only to the
taxpayers of this tax, but the destination principle requires to exempt exporters from
VAT. The application of the zero rate creates the appearance of taxation (without its
payment), but the taxpayer has a fundamental right to reimbursement of the tax paid to
suppliers” (Salnikova, Shynkarev, 2006: 19).

These rules make it possible to comply with the principles of national sovereignty of
states and at the same time to protect taxpayers from double taxation. An important point
in the implementation of the mentioned order of taxation is the existence of customs
authorities who provide control over the movement of goods across the customs border.
For example, under art. 165 of the Russian Tax Code taxpayers-exporters could receive
refund VAT applying zero tax rate when they submit to tax authorities tax return with
some documents including a customs declaration with the marks of the Russian customs
authority, which carried out the export procedure.

2.3 VAT and Economic Unions

World practice shows the establishing of various economic associations and unions of
states which creation could limit state sovereignty. To some extent, this may relate, among
other things, to limitation of tax sovereignty. Although, as it is noted by the scientists,
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“states show moderation in matters of integration and cooperation concerning the tax
sovereignty” (Tolstopyatenko, 2001: 162).

Nowadays an example of such unions is the European Union and the Eurasian Economic
Union.

The establishing of such unions leads to the fact that in addition to regulation of the
cross-border movement of goods to other countries, it is necessary to regulate the
movement of goods between the member states of the unions. It should be borne in
mind that there may be no customs clearance for the movement of goods between the
member countries of such unions.

An example of a tax integration within the unions in respect of VAT regulation is carried
out in the framework of European Union. The mail target of European Union has been
the foundation of the common market. So, the member states should harmonize their
indirect taxation.

In terms of the functioning of taxation in the European Union scientists have drawn
attention to the fact that “the most noticeable positive integration is manifested in the
adoption by member states of directives in the field of indirect taxes (excise duties and
value added tax) which total number exceeded thirty. Quite strict legal regulation of
indirect taxes at the level of directives and regulations is due to the need to create a single
economic and monetary Union which is impossible without compliance by all states with
the same law” (Leshenko, 2007: 2).

Currently one of the main documents concerning the regulation of indirect taxation in
the European Union is Council Ditrective 2006/112/EC of November 28, 2006 on the
common system of value added tax. Previously, the Sixth Council Directive 77/388/
EEC of May 17, 1977 on the harmonization of the laws of the Member States relating
to turnover taxes — Common system of value added tax was in force.

Assessing the dynamics of VAT integration in the EU countries, the experts point out
that “in the trade and economic relations of the EU member states with other states
the “traditional” VAT scheme based on the destination principle is used... Situation is
more complicated in supply of goods between the EU member states. Since January 1,
1993, the internal borders were abolished and their territories became a single economic
space (a single domestic market and a common customs territory) of the EU. Prior to
these events, the European Union documents provided for some peculiarities in indirect
taxation on the supply of goods “inside” the EU. The rules based on the destination
principle were initially applied to these supplying. The EU documents adopted in late
sixties — early seventies established the transition to collection of VAT on the basis of the
source principle, which at early stages regards just some transactions between countties
(for example, delivery of the goods by mail, selling of excisable goods and certain types
of vehicles). Initially, the complete transition was planned by the end of the previous
century. However, the current system of VAT payment concerning EU “internal”
transactions is not fully consistent with the source principle (Shakhmametev, 2014: 723).
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In 1985, in para 212 of the White paper from the Commission to the European Council
concerning Completing the internal market it was pointed out that the final element of
the VAT reformation should be the new arrangements for treating sales and purchases
across borders in the same way as those within member states. It was offered to establish
a Clearing house system so that the VAT collected in the exporting member state and
deducted in the country of import could be credited to the latter.

On our opinion, the proposed system of taxation would be the highest level of integration
of States in the collection of VAT in economic unions.

With regard to the economic unions where the Russian Federation participates attention
should be paid to the Eurasian Economic Union (EEU). The principles of indirect tax
collection in the EEU member states are defined in art. 72 of the Treaty on the Eurasian
Economic Union and in the Annex no. 18 to the Treaty. According to the Treaty a
collection of indirect taxes in intra-union trade is performed on the destination principle
that providing for application of the zero rate of VAT at export of goods, an indirect
taxation atimport as well as collection of indirect taxation of works (services) performing
in the member state which territory is recognized as the place of their realization. In other
words, the Eurasian Economic Union still applies the principles previously characteristic
for the EU countries.

Annex 18 to the Treaty defines special rules for submitting documents to confirm the
right to receive deductions when the zero rate is applied. This is due to the absence of
customs clearance and the need for other document execution to confirm the movement
of goods across the borders of the EEU member states for tax purposes.

There is an integration with respect to the interpretation of preferential lists of
transactions that are not subject to VAT. The preferences are prescribed by the Tax
Code of the Russian Federation. However, as it is noticed relatively EU “in the event
that the national law gives rise to some doubt or ambiguities, a national court is obliged
to construe this law in order to adapt it to the requirements of the directive” (Mudrecki,
2015: 330). Russian court realized the same approach. The importation of goods from
EEU member states shall apply the privileges not only provided for the importation from
any state (Russian Tax Code, Art. 150) but prescribed for domestic sale (Russian Tax
Code, Art. 149) as well. For example, the Supreme Court of the Russian Federation with
reference to art. 72 of the Treaty indicated that the rates of indirect taxes on imported
goods in intra-state trade should not exceed the rates of indirect taxes which are levied
on similar goods of domestic production. In this regard, it was concluded that the norms
of international agreements provide for the need to apply for taxation of import of
goods from EEU member states not only art. 150 of the Tax Code containing a list of
goods not subject to taxation (tax exempt) when they are imported into the territory of
the Russian Federation (regardless of the country of origin of goods) but also art. 149
of the Tax Code which determines the taxation of the domestic market (Supreme Court
of the Russian Federation: A76-16715/2014).
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3 Conclusion

Tax sovereignty has a significant impact on the legal regulation of value added taxation.
These features are fully manifested in the cross-border movement of goods. At the same
time, the formation of various economic unions requires some self-restraint by states
of their national sovereignty as well as unification and integration of legal regulation.
At present, such integration takes place, including with regard to the European Union
and the Eurasian Economic Union. Taking into account the history of these unions the
experience of the European Union may be applied in the regulation of the value-added
taxation in the Eurasian Economic Union which at the same time will contribute to
closer tax unification within Europe as a whole.
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Abstract

Member States of the European Union have delegated their powers in the field of customs and
commercial policy and jointly decide on matters which were eatlier reserved to their exclusive
competence. Customs union and the common commercial policy have been covered by the
exclusive competence of the European Union, which means that only the Union may legislate
and adopt legally binding acts, whereas Member States can do it only with the authorization of the
Union or to implement Union acts. The subject of this study is an attempt to answer the question
whether, as a result of integration with the European Union, the Member States have lost their
sovereignty in terms of customs and common commercial policy.

The hypothesis to be confirmed or disproved is that, as a result of integration, European Union
Member States have not lost their sovereignty in the field of customs and common commercial
policy. To achieve the abovementioned goal, it will be necessary to examine the concept of
sovereignty in the legal doctrine, to analyze what the customs union and common commercial
policy of the European Union are and to answer the question of the consequences of adopting
the customs union and the common commercial policy for the EU countries.

Research method used is analysis of the legal texts, in particular the text of the Treaty on the
Functioning of the European Union.
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1 Introduction

Modern states must face strong international economic competition. States that are
single and isolated from the global market find it much harder to achieve a competitive
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advantage over others. The remedy for the constantly changing economic situation is
regional supranational organizations associating countries that jointly face challenges
(Raczkowski, 2005: 163).

As a result of the globalization and internationalization process, the traditionally
understood meaning of sovereignty of the state in the economic, social and political
sphere is less and less frequent (Wos, Hnatyszyn-Dzikowska, 2005: 173). National states
lose their sovereign competences, which are replaced by co-decision with other states
and institutions. The European Union as a customs union is a good example of such
cooperation. Member States delegate their powers in the field of customs and common
commercial policy and co-decide on matters which were eatlier reserved as their exclusive
domain.

The purpose of this article is to examine whether the Member States of the European
Union have lost their sovereignty as a result of the adoption of the customs union
and common commercial policy. The hypothesis to be confirmed or disproved is that
European Union Member States have not lost their sovereignty in terms of customs
and common commercial policy as a consequence of integration. To achieve the
abovementioned goal it will be necessary to examine the concept of sovereignty in the
legal doctrine, to analyze what the customs union and common commercial policy of
the European Union are and to answer the question of the implications of adopting the
customs union and the common commercial policy for the EU countries.

Research method used is analysis of the legal texts, in particular the text of the Treaty on
the Functioning of the European Union.

2 The issue of the state sovereignty

The content of the concept of state sovereignty has evolved over the centuries. Not
everywhere was it treated equally rigorously. At the end of the eighteenth century,
individual states of North America, although being connected by very strong economic
ties, considered themselves sovereign and independent. At the same time, European
states were economically independent, even self-sufficient. As a result of liberalization
processes, a departure from the strict criteria of economic independence as a condition
of sovereignty can be noticed. This change in attitude to the concept of sovereignty has
been of a lasting nature. Currently, even countries that have just gained independence
and for whom this sovereignty is a condition for economic development, appreciate the
importance of economic cooperation and various types of economic ties within the
international organizations created for this purpose (Guzek, 1976: 21-22).

A legal definition of sovereignty in the international law has not been adopted. The lack
of a definition of this concept results in a variety of proposals and, as a result, a multitude
of approaches to sovereignty (Caia, Wacinkiewicz, 2005: 335). Among contemporary
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views on state sovereignty two extreme and many indirect concepts can be distinguished.
One of these extreme concepts assumes that the position of a traditionally perceived
state systematically weakens, while according to the second, states participating in the
integration process do not lose or limit their sovereignty, but even strengthen it, which
takes the form of combined sovereignty (Wierzchowiecka, 2005: 141-142).

State sovereignty is traditionally seen in the aspect of external and internal sovereignty.
External sovereignty means that the state is independent from another international
entity, whereas internal sovereignty refers to the exclusiveness and independence of
exercising its competences. The existence of sovereign power results from the existence
of sovereignty of the state. The sovereign power means that the state authorities, both
internally and in international relations, act according to their own discretion, and above
all in accordance with the interests of their state (Wierzchowiecka, 2005: 145).

3  Competences of the European Union in the field of customs union
and common commercial policy

The Treaty on the Functioning of the European Union (Consolidated version from
2012, C326/01) organizes the functioning of the Union and determines the ateas of,
delimitation of, and arrangements for exercising its competences. In a simplified way, the
competences of the Member States, shared competences and exclusive competence of
the EU can be distinguished.

In the case of Member States” competences, the Union has the competence to carry out
actions to support, coordinate or supplement the activities of the Member States. The
areas of such action include: protection and improvement of human health, industry,
culture, tourism, education, vocational training, youth and sport, civil protection and
administrative cooperation®.

The competences transferred to the Union by treaties are usually shared between the
Huropean Union and the Member States. In the case of such competences, the Union
and the Member States may legislate and adopt legally binding acts in that area. The
Member States shall exercise their competence to the extent that the Union has not
exercised its competence. Member States shall again exercise their competence to the
extent that the Union has decided to cease exercising its competence. To this category of
competences, there applies the principle of subsidiarity, according to which the European
Union takes action only if and only to the extent that the objectives of specific actions
cannot be sufficiently achieved by the Member States. This principle is about carrying
out individual tasks and functions by those institutions that are closest to the unit. Shared
competences are listed in art. 4 par. 2 TFEU and apply in the following principal areas:

2 Itis important that fiscal policy also remains at nation state level. However, the issues of tension during
the last financial crisis in Eurozone are out of the scope of this paper.
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the internal market, social policy, for the aspects defined in the Treaty, economic, social
and territorial cohesion, agtriculture and fisheries, excluding the conservation of marine
biological resources, environment, consumer protection, transport, trans-Buropean
networks, energy, area of freedom, security and justice, common security concerns in
public health matters, for the aspects defined in the Treaty.

Covering a given field with Union’s exclusive competence means that only the Union may
legislate and adopt legally binding acts. Member States may do so themselves only if so
empowered by the Union or for the implementation of Union acts.

According to art. 3 TFEU the Union has exclusive competence in the following areas:
a) customs union;

b) the establishing of the competition rules necessary for the functioning of the
internal market;

¢) monetary policy for the Member States whose currency is the euro;

d) the conservation of matine biological resources under the common fisheries
policy;

e) common commercial policy.

In addition, the Union shall also have exclusive competence for the conclusion of an
international agreement when its conclusion is provided for in a legislative act of the
Union or is necessary to enable the Union to exercise its internal competence, or in so
far as its conclusion may affect common rules or alter their scope.

To sum up, it should be stated that both issues: customs union and common commercial
policy have been covered by the exclusive competence of the European Union, which
means that only the Union may legislate and adopt legally binding acts, the Member
States being able to do so themselves only if so empowered by the Union or for the
implementation of Union acts. The principle of the primacy of the application of EU
law has been repeatedly confirmed in the case law relating to customs matters of the
Court of Justice. In its judgment of 10 December 2015 (Court of Justice: C-427/14),
the Court of Justice stated that “whilst the Member States retain the power to provide
for procedural rules in the scope of the Customs Code, they must also ensure that they
comply with the Customs Code and, more generally, the requirements and relevant
principles of the EU law” (Katka, 2017: 8).

4  The European Union as a customs union

The customs union began operating at the end of the 1960s, when six then-member states
of the European Community: Belgium, the Nethetlands, Luxembourg, France, Germany
and Italy adopted the Common Customs Tariff. This customs tariff was based on the
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arithmetic mean of the external customs duties of the abovementioned countries. These
countries have abolished tariffs and quantitative restrictions and measures with similar
effects and at the same time introduced a common external tariff to third countries.

The next step was the creation of a common internal market in 1993. The concept of
the internal market should be understood as an area without internal borders on which
the free movement of goods, persons, services and capital is ensured. Border controls
between Member States have been abolished and from that point on internal controls
and checks are carried out by the customs administrations of the Member States.

The Common Customs Tariff was not enough to implement the customs union. The
unification of the customs law was also necessary. Therefore, on January 1, 1993,
Council Regulation (EEC) no. 2913/92 of October 12, 1992 establishing the Community
Customs Code entered into force, compiling the customs legislation of the European
Union. On April 23, 2008 a Regulation of the European Parliament and Council (EC)
no. 450/2008 laying down the Community Customs Code (modernized Customs Code)
was passed. This act replaced the Community Customs Code from 1992, however
although the Modernized Customs Code from 2008 entered into force on the twentieth
day following its publication in the Official Journal of the European Union, only those
provisions of the Modernized Customs Code were applied which formed the basis for
the elaboration and adoption of implementing provisions, while the remaining provisions
were to be applied after the entry into force of its implementing provisions. However
the implementing provisions of the Modernized Customs Code never entered into force
and on October 30, 2013, Regulation (EU) no. 952/2013 of the European Patliament
and of the Council of October 9, 2013 establishing the European Union Customs Code
entered into force. This regulation repealed the Modernized Customs Code from 2008.
The European Union Customs Code entered into force on October 30, 2013 but began
to apply from May 1, 2016, with the exception of the provisions indicated in art. 288,
delegating powers to the European Commission to adopt delegated and implementing
acts. The full application of the EU Customs Code, based on ICT systems, is planned to
take place by December 31, 2020.

The main strategic goals of the Customs Union include the creation of a friendly
development structure of foreign trade, based on stable and transparent rules, granting
adequate budgetary resources to individual Member States and the Union and protecting
the society against unfair practices and their consequences in foreign trade (Raczkowski,
2005).

5  Common commercial policy of the European Union

At the beginning of the 1980s the internally divided Europe was not able to compete
with other countries. In 1973-81, the share of European countries in global exports
decreased by 1.5%, while the share of the United States and Japan increased by 15.5%
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and 42.8% respectively. The need to move away from market segmentation and the need
to achieve large economies of scale was pointed out (Raczkowski, 2007: 169).

The introduction of a common commercial policy was a consequence of the creation
of the customs union. According to art. 206 TFEU by establishing a customs union,
the Union shall contribute, in the common interest, to the harmonious development
of world trade, the progressive abolition of restrictions on international trade and on
foreign direct investment, and the lowering of customs and other barriers.

The common commercial policy shall be based on uniform principles, particularly with
regard to:

1) changes in tariff rates,

2) the conclusion of tariff and trade agreements relating to trade in goods and
services, and the commercial aspects of intellectual property,

3) foreign direct investment,
4)  the achievement of uniformity in measures of liberalization,
5) export policy

6) and measures to protect trade such as those to be taken in the event of dumping
or subsidies.

The common commercial policy shall be conducted in the context of the principles and
objectives of the Union’s external action.

From 1973, national competences regarding commercial policy were transferred to the
EU level. As a result of the adopted solutions, the European Union took over powers in
relation to economic cooperation and concluding agreements with third countries in this
scope. The competences of national governments have been transferred to the European
Commission. From then on, the European Commission is preparing proposals for the
Council. The Council’s task is to implement a comprehensive policy. Adoption of the
Single Buropean Act (1980), signing of the Maastricht Treaty (1992), the Amsterdam
Treaty (1997) and the Lisbon Treaty (2007) increased the number of policy areas in which
the Council decides by qualified majority votes and not by unanimity. Also, the role of the
European Parliament has been strengthened as since 2014 the qualified majority votes
to approve a decision has required at least 55 percent of Member States, representing at
least 65 percent of the population of the European Union (Dabrowski, 2017).

However, even in the areas where the Treaty allows for qualified majority votes there
has been a tradition of secking a consensus between the Member States as first and
best solution. Although the economic integration has outpaced the political integration,
both economic and political integration are interconnected. A good example of it is the
interrelation between the Huropean single market and the Schengen travel area. The
danger of collapsing of the Schengen area, resulting from the refugee crisis and terrorist
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threat, has reminded how important EU open-border regime is for proper functioning
of the single market (Dabrowski, 2017). The end of Schengen area would be costly for
everybody (Wolft, 2016).

The European Union has created its own legal system, which has become an integral part
of the legal system of the Member States. Member States have limited their sovereignty
and created a law that directly affects countries and their citizens. Therefore, it should
be assumed that EU law is an independent source of law that anticipates national legal
norms (Czaputowicz, 2008: 5).

The European Parliament and the Council, acting by means of regulations, shall adopt
the measures defining the framework for implementing the common commercial policy.
The Common Customs Tariff has the form of the Regulation and the commercial
protection measures including those concerning dumping and subsidies are also adopted
in this form. However although the Member States cannot adopt legally binding acts in
the area of common commercial policy, for example, they cannot apply dumping duties
against third counttries, as it is the exclusive competence of the Union, the third countries
do not always treat the Member States of the Union as a whole. In some situations there
are actions against the whole European Union, and sometimes there are actions against
particular countries of the European Union. This also means that in case there is a
dumping duty against the whole European Union, and the EU widens, this measure will
also apply to this new EU Member even if this country is not selling the product using
dumped prices. Such situation took place in 2004, when Poland became an EU Member
and chemical products from Poland were covered by anti-dumping duties.

The provisions of the EU customs law do not regulate the structure of customs
administration or the place of customs authorities in the structure of public administration.
That is why the structure of customs administration is the responsibility of individual
Member States and can be regulated in different countries of the European Union in
different ways (Fabio, 2012: 9). The final shape of customs administration depends
on a number of factors, especially the length of the external borders of the European
Union, the number of border crossings, the nature and scope of trade in a given country,
as well as the number of customs officers. The fact that there is no uniform customs
administration in the European Union results from the need to increase the efficiency of
administration and reduce costs. Internal controls and checks are therefore carried out by
the customs administrations of the Member States.

The Union’s customs duties are collected by the Member States in accordance with the
national provisions imposed by law, regulation or administrative action. It is important
that these provisions should meet the requirements of the Union rules. Customs atre
collected by Member States at the point when goods enter the European Union. Other
levies such as anti-dumping and countervailing duties are also collected together with
ordinary customs duties (Reiwer-Kaliszewska, 2017: 421-434). This revenue should
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then be transferred to the European Commission, even if they have not been actually
collected by national customs authorities (Limbach, 2015). Due to the collection of the
duties by the national customs authorities, the services at the central level remain minimal
and regard mainly controls and oversight. The Member States have the right to keep the
collection costs (20% of the collected amounts). The remaining 80% contribute to the
budget of the European Union.

It has been indicated on the website of the Ministry of Finance (www.finanse.mf.gov.
pl/clo/informacje-podstawowe) that the tasks of the customs authorities of the EU
countries are primarily to protect the financial interests of the Union as a whole, as well
as the Member States, protecting the Union from unfair and illicit trafficking, maintaining
a balance between customs controls and facilitating legitimate trade. I fully share the view
of A. Drwilto that the tasks of modern customs administration are not limited to the
administration and collection of the duties but they also include collection of value added
tax on goods and services and excise duty, shaping and implementation of customs policy,
as well as tasks in the field of international cooperation (Drwitto, 2007: 40).

6  Have the Member States lost their sovereignty
as a result of accession to the European Union?

In contemporary theories of sovereignty, itis emphasized that sovereignty is not a detailed
legal norm, nor a set of legal norms enumerating the minimum scope of obligations and
rights of a sovereign state. It is not possible to determine in detail the functions and
competences of a sovereign state. Therefore, a state that resigns from fulfilling certain
tasks and transfers them to perform them in a group of countries or through other
entities can be considered sovereign (Wo$, Hnatyszyn-Dzikowska, 2005: 179-180). The
state may, to a certain extent, surrender its competences to an international organization
and, if it does so voluntarily, the principle of sovereignty will not be affected. However,
the violation of sovereignty will take place when the international organization exceeds
the scope of its competences and interferes in matters that the state has left in the sphere
of its own competence (Guzek, 1976: 22)°.

Apart from the concept of violation of the principle of sovereignty, studies on
international law also distinguish the notion of voluntary restriction of sovereign rights
by the state to an international organization. In addition, the concept of restricting the
exercise of sovereignty is applied. This allows to distinguish the situations when the
loss of sovereignty is irreversible (for example, the sale of a part of the territory to
another state) and accidents when the loss of sovereign rights may be restored, either

> It can happen that a country will have economic problems and, in that case, the European Union could

act as a financial lender of last resort. And this action will not be a case of exceeding the scope of its
competences. An example is Greek debt crisis and compulsory adoption of economic reforms and
austerity package imposed on Greece by the EU and International Monetary Fund.
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on a fixed date or at the request of the state (Guzek, 1976: 25- 26). The Treaty on the
Functioning of the European Union defines the rules for the state’s withdrawal from
the European Union, so it can be assumed that the membership of the European Union
and hence the customs union and participation in a common commercial policy is only
a limitation of exercising the sovereignty, and not the limitation of the sovereignty itself.
Also, A. Wasilkowski argues that we are dealing with the limitation of the exercise of
sovereignty and not the limitation of sovereignty itself, since the transfer of certain

competences by a Member State to EU institutions is carried out voluntarily in a treaty
manner (Wasilkowski, 1996: 20-21).

Member States can leave the European Union, which lately happened in the case of
Great Britain (Brexit referendum on June 23, 2016 that has led to invoking the article 50
of the Lisbon Treaty). There have also been discussions in Great Britain in spring 2018
whether to stay in the EU customs union or to exit customs union completely (Serwicka,
2018).

At the current stage of integration, the Member States have accepted the obligation
to jointly perform state functions in the fields covered by transnational cooperation.
European Union Member States have transferred a part of traditionally understood
sovereignty to international institutions in a voluntary way, not because of their
disadvantageous economic situation, but because it was in their interest. As a result of
regional integration, the states are losing some of the traditional attributes of sovereignty,
but in return they gain new techniques to pursue their interests. Although sovereignty is
expressed in the independence of the state, it does not mean taking actions that would
be incompatible with the international obligations accepted by the state on a voluntary
basis (Wos, Hnatyczyn-Dzikowska, 2007: 183).

The authorities of the European Union can carry out the competences delegated to them
due to the fact that states have authorized them to do so, and not themselves because
they themselves do not have the attribute of sovereignty (Wasilkowski, 1996: 21). It
should also be emphasized that EU authorities do not have sovereign powers for nation
states. States actively participate in the decision-making process which concerns not only
themselves but also all other Member States. We can therefore say that the Member States
impose the sovereignty on each other (Zalcewicz, 2005).

I fully agree with J. Czaputowicz, who believes that the sovereign legal order precludes
the existence of two legal orders in the same area at the same time. The sovereign legal
order, however, allows the incorporation of another legal order. This is the case in the
European Union, where EU law is incorporated into the national legal system either
by establishing its direct applicability (as in the case of customs union and common
commercial policy) or by implementing EU directives through the legal instruments

of the Member States. At all times, however, there is only one law (Czaputowicz,
2008: 4).
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7 Conclusion

Nowadays, it is assumed that the sovereignty of the state does not mean that there is
no possibility of any dependence of a given country on another state or other states,
provided that decisions on delegating competences are made without coercion. The
dependence of the state on other countries (supranational organizations) is not a violation
of sovereignty if it is based on the principles of voluntariness, equality and reciprocity.
The motive for the decision to divide sovereignty in the economic sphere is the intention
of better fulfilling one’s own needs (Wos, Hnatyszyn-Dzikowska, 2007: 183). It should
be pointed out that modern countries voluntarily give a part of traditionally understood
sovereignty to international institutions, not because of their worse economic situation,
but because it is in their interest. Thus, it is the functional criterion which decides about
the division of the competences between the states and the European Union (Wos,
Hnatyszyn-Dzikowska, 2007: 178).

The European Union is a voluntary union of sovereign and democratic countries, whose
accession to the EU should be approved by its parliament or through a referendum. Each
member of the European Union has the right to leave it, as it happened in the case of
United Kingdom with an effective date as of March 29, 2019 at 11pm GMT time (Broth,
2018). Thus, the principle of voluntary membership is a central value of the European
Union (Dabrowski, 2017).

Due to the fact that tariffs and quantitative restrictions and measures with similar effects
have been abolished between Member States and at the same time the common external
tariff to third countries has been introduced the European Union has compounded the
strengths of its Member States. The common commercial policy of the European Union
gives a better negotiating power with respect to third countries than each Member State
alone could achieve. All the decisions in the Commission and in the Council are taken
jointly as the first and best solution in accordance with the interests of all Member States.
Of course, it does not mean that there are no frictions between the Member States even
in the area of trade and free movement of people. A refugee crisis since 2015 and the
perturbances connected to the functioning of Schengen area are good examples of it.

The authorities of the Furopean Union can carry out the competences in the area of
customs union and common commercial policy delegated to them due to the fact that
states have authorized them to do so. The states actively participate in the decision-
making process which concerns not only themselves but also all other Member States.
The structure of customs administration is the responsibility of individual Member
States and can be regulated differently in each of the country and due to it the
administration is more efficient. It should then be concluded that the main hypothesis
of this contribution that as a result of integration, European Union Member States have
not lost their sovereignty in the field of customs and common commercial policy has
been confirmed.
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The article deals with the issue of inefficiency of the fiscal lawmaking concept used in Russia
to achieve the goal of overcoming the conflict of interests in the tax sphere due to inadequate
construction of tax sovereignty. Without challenging the right of the state to establish a mechanism
of taxation, the authors show the need to take into account the state interests of society as an
integral system. The article shows that the state is not only a form of organization of society, but
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The problem of overcoming the conflict of tax interests is solved through an analysis of the
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public interests, which are in a dialectical relationship and determine the direction of taxation

towards the optimal legal model of it, is revealed.
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acts as an intermediary between society and individual taxpayers in the interests of society that, as
a beneficiary, implements their interests in the indicators mandatory for the state: the preservation
of the social protection population, security, the inadmissibility of its separation, etc.
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PART 1. LEGAL ISSUES OF TAX SOVEREIGNTY

1 Introduction

The article deals with the problem of overcoming the conflict of interests in the field
of taxation between authorized entities of the state, on the one hand, and taxpayers,
on the other hand. The basis of the reasoning is taken by the system of coordinates:
society represented by the state, and individual taxpayers. This broadens the generally
accepted idea of entities of tax legal relations (taxpaying state) to the level of the whole
society as a single, integral entity. On the basis of this approach, the goal is to build
an ideal legal model of taxation without conflicts between the parties to tax relations.
The way of achieving this goal is the interconnection of public interests (considered as
general interests) and individual, private interests, which are considered as a whole-to-
one relationship, which is the methodological basis of the research. In the sphere of
tax relations the state is allocated the role of an intermediary between the society and
taxpayers, where the society in the person of the taxpayers themselves is an interested
party in the implementation of the state’s tax sovereignty. The hypothesis of the analysis
is the idea of the possibility of building a tax system based on the principle of balance of
interests of the parties to tax relations.

Prof. A.D. Selyukov and his post-graduate student ..M. Narinyan have published several
works on the subject of the article’.

2.1 Conflict of interests in the taxation mechanism as a consequence
of inaccurate interpretation of the structure and functions
of tax relations entities

The current tax law doctrine traditionally considers all the problems of the tax law
through the prism of the relationship between the state, or rather its authorized entities,
on the one hand, and taxpayers and other obligated persons, on the other hand. The
Russian legislation does not mention the state as an immediate entity of tax relations.
Only in relations with other states does our state acquire the signs of an independent
entity of tax relations, in other cases its passive role is mentioned, for example, as a
recipient of tax revenues.

Selyukov, A.: Vaer AmaAckruKe IyOAHMYHBIX M YACTHBIX HHTEPECOB B IIPOLIECCE OCYILCCTBACHHSA
umarcosoii AeareapHOCTH rocyaapersa (Accounting for the dialectics of public and private interests
in the process of financial activities of the state), [Tybanmanoe mpaso ceroans (Public law today) no. 1
(2016).

Selyukov, A.: ®uHaHCOBAs ACATEABHOCTH TOCYAAPCTBA Kak Kateropms ¢puaarcosoro mpasa (Financial

activities of the state as a category of financial law), I'ocyaapcrso u mpaso (State and Law) no. 4 (2016).

Narinyan, L.: [TorATne rocyAapCTBEHHBIX HHTEPECOB M OCOOCHHOCTb HX IIPOABACHHA B HAAOTOBOM
cdepe (The concept of state interests and the peculiarity of their manifestation in the tax sphere),
Vaensre TpyAsl Poccuiickoit akasemmu aaBokaTypsl m Hortapmara (Scientific works of the Russian
Academy of Advocacy and Notaries) no. 3 (42) (2016).
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In our opinion, such approach of analyzing the tax issues through the relations between
the state and each individual taxpayer does not offer an optimal solution to the tax conflict
between these parties to tax relations. We recognize the conflict between the state and the
taxpayer if the state does not really want to include a mechanism for taking into account
the interests of the taxpayers themselves into the tax relations, where the tax authorities
strive for maximum withdrawal of property in the form of taxes from payers, and the
latter are forced to defend themselves and evade taxes.

In the historical context, we cannot, perhaps, name the period or separate experience
of taxation, in the conditions of which an equitable tax system would be created, which
would be based on the harmony of interests of the parties to tax relations. The taxation
mechanism always swings to either side of public or private interests as a pendulum. In
general, public interests could often be ignored by the ruling elites, and then the interests
of the elite! were opposed to the interests of taxpayers. The state was merely used by the
ruling class as an instrument of tax pressure on the lower classes. P. Hansel, a scientist of
the XX century, wrote on this occasion: “Since the lower classes manage to influence the
financial policy of the state, the area of direct taxation is expanding, consumption taxes
are being reduced and spending on broad-social goals is beginning to play an increasingly
important role in the expenditure budget” (Hansel, 1907).

For this reason, we believe that it is necessary to return to the essential principles of
taxation and construction of its ideal model. In this connection, in addition to the state in
the person of its representatives and taxpayers, it is necessary to name society as an entity
interested in the availability of a tax mechanism, which realizes its interest through the
activities of the state. Definition of the tax as the result of the interaction of the whole
society and an individual taxpayer can lead to understanding the potential interest of the
taxpayer to transfer it to ensure the functioning of the society, as it thereby contributes to
the development of the social environment within which it exists and develops.

One of the classics of the tax theory, I.I. Janzhul, expressed himself precisely on this
occasion. In particular, he noted that under taxes “we must understand such unilateral
economic donations of citizens or subjects who, by virtue of being representatives of
society, are being levied by legal means and lawfully from private property to meet the
necessary public needs and costs caused by them”. (Janzhul, 2002: 240.) In the spirit of
assertion of Oliver Wendell Holmes Sr., one of the US federal judges, taxes are “the price
we pay for the opportunity to live in a civilized society” (Pepeliaev, 2015: 23.).

The state is viewed as a kind of a tool for the development of society, designed to solve
its problems, including finding the best way to combine the interests of each member of
society and the interests of the society in which they live united by this state. Moreover,
the state as a carrier of tax sovereignty in this situation orders by an authoritative method
the obliged persons to pay taxes, and the latter must independently (but not voluntarily)
transfer the appropriate amount of payment to the budget in due time.

*  In this case, such interests were represented as the interests of the state itself.
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In this case, you can see that taxes do not simply separate their payers and the state, but
rather unite a human (a taxpayer among other) and a society consisting of individuals
into the whole system. At the same time, the state, being an intermediate connecting link
between them, should represent the level of the achieved balance of interests of a single
taxpayer and the whole of society as a single whole organism that reflects the aggregate
interest of members of society.

We admit that society has no other way, except through the actions of the state, to
formulate and formalize its will on the scale of its intact body, which will fall apart into
small groups and societies without the state. However, it should not be forgotten, either,
that the state is secondary to society and is the product of social development designed
to serve the purposes of the preservation and development of society. In this regard,
it is impossible to deny the right of society to manifest its subjective nature and will,
including in the tax sphere.

Why does the state, having undertaken the mission to form and ensure the realization
of the ways of its development on behalf of the society, fail to justify the expectations
of the society, in the tax sphere inter alia? There are several reasons for this: the
arrangement of socio-political forces, a low level of managerial culture, etc. One of them
is methodological. The flaw of many works devoted to the aspect of considering the role
of the state and the ways in which it exercises managerial activity consists in the fact that
the state’s connection with society is lost, though it must always be regarded as a priority
for the state. Therefore, the tax sphere is generally treated as a kind of administrative
relations, where the main groups of entities are tax authorities and taxpayers.

2.2 The system of interests as the basis for building the optimal legal
model of taxation

The uniting element of the taxpayer, the state and society, as an integral phenomenon
within the borders of the state, is their interests. The notion of “interest” in science is
most often considered as a conscious need of an entity, which an individual can have
or which is common for the majority in general form. (see also: Rudolf von Jhering,
1881: 30.) At the same time, the interest is always interpreted as the result of meaningtul,
deliberately chosen from a number of other options of actions aimed at ensuring the
needs of the entity. The interest is commonly understood as what is important to the
entity, the motive for their action, their needs and what gives the benefit (Efremova,
2001).

In our understanding, the interest as a person’s perceived need for something can either
be ensured by law or may contradict the norms of law. Human interests arose much
eatlier than law, but they received their general form as state interests through their legal
support along with individual interests. The state acts as a means of implementing the
interests united on a national scale and at the same time a form of realizing a life-support
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system to ensure such interests. However, the simplest idea that the tax is a form of
complicity in the monetary form of members of society in solving common problems is
not yet understood at the level of the state.

We agree with the solution proposed in the scientific literature of a possible conflict of
individual and common interest through the principle of balance of interests (Trofimova).
The balance mechanism itself should be considered through a generalized form, when
each individual member of the community is entitled to receive the same thing as any
other member of the community, which is subject to enforcement by the rules of law.
In the same way, the mechanism of certain restrictions can be considered, including
property exemptions applied to an individual member of society. Any member of society
may be subject to restriction or imposition of the obligation, carried out under a single
criterion, to give part of his property in the form of a tax to the extent that it applies to
each member of the community.

Therefore, we consider the principle of the balance of interests between general and
single interest through an abstract understanding of a single interest, interpreted as an
identical approach to assessing the realization of each individual interest. This means
subordinating the interest of a particular person to the interests of the common in the
case of a conflict of the individual and the general, but on the basis of a uniform order
and the same criterion for the whole society.

Thus, the realization of personal interests cannot be considered in isolation from general
interests of the whole society’. Taxes as such are part of the payet’s personal interests in
solving common problems. To some extent every conscientious taxpayer acts as Mother
Teresa, consciously transferring the statutory share of their property to the tasks of
society.

The real practice of taxation, of course, is far from a high level of taxpayers” consciousness,
so it is necessary to work with a person — a taxpayer, or with the same person acting on
behalf of the organization — the taxpayer. The basis for solving the dilemma — to pay or
not to pay taxes — offers a well-known truth. If a person as a social being is inseparable
from the society, which they belong to, then it is also necessaty to recognize the unity
of interests of the society and its individual member, in the presence of possible
(insignificant) discrepancies between individual interests, as well as between individual
and common interest. This approach should become the basis for solving the problem
of conflict of interest in taxation’. We do not rule out the possibility when conscious
members of the society voluntarily, but not obligatory, take care of the construction
of facilities for public needs, charitable financing, etc. This indicator of the civilized

The degree of consciousness of many people dictates them the need to participate in solving the
problems of their society and in some cases the entire population of the planet.

Oddly enough, the idea of the need to serve a person in a common cause and the values of Christianity,
which is not yet understood in the science of tax law, serves to the maximum extent to build a balance
of interests in the field of taxation.
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development of society was no exception for the period of tsarist Russia. For example, a
merchant multimillionaire Gavrila Solodovnikov spent almost all of his money at the end
of the XIX century on the construction of cultural institutions, hospitals, shelters for the

poort (https://cont.ws/(@user3885/663337).

In the tax sphere, the possibility of coincidence of the interests of the taxpayer and the
state is indicated by Yu.A. Krokhina, who writes that “a taxpayer receives public benefit
from the state, a “common good” that meets his private interests”. Any taxpayer is part
of a society in form of a state” (Krokhina, 2008: 399). This theory is based on the idea
that by giving the state a tax citizens thereby buy the corresponding services of the state.

However, such understanding of the relationship between the state and taxpayers does
not affect the essence of taxes — a solution of issues of society at the expense of tax
revenue. The state in this case is regarded as an entity independent of society. Therefore,
the role of taxes, according to representatives of the liberal economic school, boils
down to the right of the state to establish taxes for its financial provision, first of all,
of ruling and protecting activities. In this case, the state acts as a force that is not aimed
at the harmonious development of society, since the task of the state in this case is to
create conditions for the development of individuality. As for the need to address social
issues or infrastructure construction, including roads, these problems, according to the
supporters of the liberal school, should be paid additionally by citizens themselves by
paying duties and fees. Unfortunately, the concept of understanding the role of taxes
and the state itself, which has a generally liberal character, has won in Russia. Therefore,
the problematics of interests, dialectics of public and private interests is practically not
represented in the mechanism of legal support of the tax system.

Among the Keynesian dominant these days (Keynes, 1993) and the monetarist views
that oppose them, the understanding of taxes is basically a tool for regulating economic
growth. The same approach is implemented in the applied concept of fiscal lawmaking.
The interests of society to a certain extent in this case, of course, are present, but they
act as secondary against the background of the interests of business entities. The state
in this case is considered either as an active regulator of economic relations or as a mere
assistant to business entities. The interests of the taxpayer, as well as of the whole society,
are not generally considered.

2.3 The role of the state as a representative of the interests
of society in taxation

It is important for our topic that the interests of the state are formed only on the basis of
the universal, public interests inherent in an indefinite range of persons. In other words,
public interest is a concentrated expression of general social needs, which become the
basis for the formation of state interests (Prishva, 2008: 71). The state does not and cannot
have interests that are contrary to the interests of society, or, together with the whole
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society, the interests of every conscious member of society. Therefore, public interests
should be viewed as a broader phenomenon than public interests. At the same time, only
those public interests that are of strategic importance are included in the number of state
interests, which are actually provided with the resources and opportunities of the state.

Inconnectionwith the above, we believe that the taxinterests of the state can simultaneously
be only interests of the whole society, otherwise the following question arises: in whose
interests does the state levy taxes? In the framework of the topic under consideration,
it can be noted that in the tax sphere, there is often an attempt to substitute the state’s
interests with the interests of the state apparatus. It is practiced to replace the interests
of the state with the interests of an individual agency. Authorized representatives of the
state can cither openly consider their interests as coinciding with state interests, as it was
in monarchical states, or they covertly or partially substitute state interests for private
interests, as it can be observed in the conditions of modern democracy. In the latter case,
the state fully or partially passes under the control of those forces that, on behalf of the
state, exercise its functions.

The goals of the state in a particular sphere in this situation are either formulated
unclearly or distorted in fact contradicting the needs of society and its development. The
way of adjusting the goals in the direction of greater consideration of the interests of
the state and the needs of society can be the procedures for their nationwide discussion,
the development of technology for making management decisions, especially the
development of goals. Currently, the above-mentioned aspects of state influence on the
formation of the taxation mechanism are manifested without due consideration for the
strategic interests of society.

In the life of society taxes are set in isolation from the interests of the majority, but this
situation cannot be expected to continue, especially when the discrepancies between the
interests of society and the state’s tax policy increase. The world and domestic taxation
practice has repeatedly shown that the state can exert excessive tax pressure onl €COnomic
entities, which, in turn, can lead to the economic decline. We believe that if the state does
not meet the needs of the national society, the tax sphere inter alia, then social upheavals
are possible. We, of course, take into account that historically the tax is a continuation of
violence of a dominating society (tribute) or against society, when the absolute monarch
could act at his discretion in any the field, including taxes. As the society grows more
civilized, the state is increasingly forced to take into account the willingness of the society
to accept the current tax policy. In this regard, the understanding of tax sovereignty
should be linked in the foreign policy aspect as the absence of external pressure on the
state and in the domestic political aspect as the right to independently establish taxes
(Orlov, 2006: 19), which, however, should be done taking into account the possibilities of
the society and in its interests. In other words, the state has the right to tax sovereignty,
but has no right to tax arbitrariness. It is not an option to isolate the interests of society
whilst considering tax sovereignty as the right of power to act at its own discretion in
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the tax sphere (It is this right that is considered in the work of A.A. Shakhmametyev
(Shakhmametyev, 2013: 76-81).

It is also important to understand that if most taxpayers considered the fact of tax
payment as a phenomenon alien to their interests, then they could in this case recognize
the state as a bandit as in cases when we also give the real bandit his money under threat.’
But the state is not a bandit; therefore it should act as an organization where every
citizen-taxpayer feels as if he were in his own house: the owner or the co-owner. Taxes in
this case become a way or form of caring for their home, in person of the state.

In modern conditions, the degree of the social essence of the tax as a form of
interconnection between the payer and the society in the structure of the state’s activity
is closely related to the purposefulness of the budget expenditures and the state fulfilling
its functions. It can be said that for a bona fide taxpayer the structure of levied taxes
and their aggregate amount for the purposes of accounting for the needs of the society
are directly correlated with the expenditure budget. In the face of the threat to national
security, the population will be more comfortable with the fact that high tax exemptions
are applied and budget expenditures are directed, for example, to defense needs. But
in a more peaceful period it is difficult to explain to taxpayers why tax exemptions are
increasing while the social portion of budget expenditures is being reduced. Thus, the
purposefulness of budget expenditures and the quality of their execution looks to the
broad masses of the population as an objective indicator of the necessity or unnecessary
payment of taxes. It is also important which list of taxes is preferred by the state. What
is meant here is that indirect taxes are more burdensome for the broad masses of the
population than direct taxes, which, as a rule, are set at higher rates for larger incomes

and property objects.

With regard to taxes, it can be said that the whole society has a public interest in receiving
the proper amount of taxes to the budget, and it can either be transferred through the
external compulsion of the payer to give a part of its property to the budget, or, on the
basis of a conscious act of man, transfer a tax to the state in order to solve problems of
society. To do that the taxpayer must trust that the state will properly fulfill its mission. In
this case, the principle of compulsory tax payment should be used as an incentive for the
taxpayer and as a guaranteed way of tax revenue for society and the state.

3 Conclusion

This allows us to draw general conclusion:

1. It is necessary to recognize the decisive role of society as an integral organism
existing within the state borders and in the form of the state for revealing the
essence of taxes as a way of ensuring the vital activity of the entire population

The difference is only in the presence or absence of legal provisions for such actions.
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within the borders of the state. Society, therefore, is the source, the real reason
for the state’s tax sovereignty, while its needs are the goal for such sovereignty
realization.

The interests of the state in the tax sphere are formed on the basis of common
interests of society. They are a part of the latter and include the most significant
ones. If the state manifests tax interests separate from society, then they reveal the
fact of alienation of the state from society and the existence of contradictions
between society and the state. Such a state is deemed as “privatized” by a certain
group of people.

Since the main purpose of the application of the tax mechanism by the state is to
provide the state with revenues, the question of the coincidence of the interests
of each taxpayer and the interests of the state can be resolved in the most general
form only in case the state directs all its actions, including expenditures from
collected taxes, to interests of the aggregate number of taxpayers.

Issues of balance of interests cannot be solved if one is guided by the recognition
of a conflict of interests between the state and taxpayers. In the case of taxes, the
balance of interests can be viewed as the duty of each member of society or
collective entities to transfer part of their property to the state to ensure public
interests of society, which is applied by society, but formalized, by the state. The
state as a sovereign, the source of power in this situation, is obliged to establish
the obligatory in the legal form, concerning each person specified in the law, the
regime of payment of taxes. At the same time the state has such an opportunity on
the basis of the consent of society and provided that the state uses the revenues
received for the purposes of the society itself.

A certain “tuning fork” of setting up the state’s activities should be created
exclusively to ensure the national interests and the interests of the entire society
within the territory of the state. This means that society by the hands of the state,
i.e. indirectly, establishes an appropriate duty for taxpayers. It is of fundamental
importance in the legal mechanism of taxation to ensure that each potential
taxpayer understands their connection with the whole society and would like to
trust the state as an entity entitled to levy taxes and to spend the tax revenues
received by it through budgetary mechanisms.

Since there is no direct legal connection between the tax obligations of the taxpayer
and society as an integral entity in the tax sphere, this relationship is envisaged
between the state, including its authorized entities, and each individually liable
taxpayer. Therefore, it is necessary to strive to achieve the principle of the balance
of individual and common interests in the tax sphere. Thus, it will be possible
to realize cooperation between taxpayers and the state, which acts to ensure the
interests of society. Therefore, at the level of the Tax Code, it is necessary to reflect
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in a clear manner the purposefulness of tax revenues for the development of
society, which is possible only through proper goal-setting in the financial activities
of the state and, in general, in the social and economic sphere. We believe that the
purposefulness of taxes to ensure the functions of the state is not enough, since
this legal formula should have its logical continuation: taxes are intended to ensure
the functions of the state aimed at realizing the interests of the national society.
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POLISH MINIMAL TAX ON COMMERCIAL REAL ESTATE
AS A MANIFESTATION OF SOVEREIGN TAX IMPOSING POWER

Matgorzata Wroblewska'

Abstract

Taxation comes as the strongest manifestation of sovereign power of the state. On 1* January
2018, a new tax was implemented in Poland, namely, 2 minimal tax on commercial real estate.
Its implementation, however, has already raised some concerns. Therefore, it seems well worth
presenting this new legal regulation. The aim of this article is to analyse the structural elements
of the minimal tax on commercial real estate and to evaluate advisability of the implementation
of such a tax. During the analysis of the discussed legal regulations, the lexical, systemic and
historical interpretation has been applied. Additionally, numerous sources which discuss problems
of sovereignty and legal achievements of the European Union, such as jurisdiction of the EU
Court of Justice and decisions of the European Commission on similar cases, have been also
referred to in the article.

Key words

Tax; law, minimum tax on commercial real estate, sovereign authority.

JEL Classification: K340

1 Introduction

Taxes come as costs incurred by citizens to maintain their public good, namely, their
state. The basic purpose of taxation is its fiscal character which implies that it has a
fundamental meaning for the formation of public revenues. As tax revenues provide
financial means required by the state or by local authorities to perform their activities, the
possibility of their implementation is related to the question of sovereign power. Having
such power, the state administration is authorised to make tax decisions inside the state
territory, shaping the taxation system and its particular elements. Still, it does not have
any discretionary power outside the state territory. The manifestation of sovereign power
of the state exercised in the field of taxes in Poland comes as the implementation of a
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new tax which is briefly referred to as a minimal tax on commercial real estate. It came
in force on January 1, 2018.

The aim of the article is to present the structural elements of the new tax and to evaluate
this legal regulation. It is very significant because each new levy brings about reluctance
and taxpayers’ resistance. It is psychologically justified, because it is associated with
the intrusive character of public authority. Nevertheless, the tax cannot be identified
exclusively with the “plundering” activities of the state. Hence, it is important to analyse
the advisability of the newly implemented legal regulations and the aim defined by the
Polish legislator. At the same time, it is also important to analyse the new regulations in
terms of their compliance with the EU law, because each draft of a legal act, including
one that implements a new tax, must be presented to the European Commission. It
results from the fact that each legal regulation of the EU Member States may affect
the functioning of the uniform market, and therefore it may lead to some distortion of
market competition.

During the analysis of the discussed legal regulations the lexical, systemic and historical
interpretation has been applied. Additionally, numerous sources which present problems
of sovereignty have been referred to, especially a book written by A. Gomulowicz:
Podatki a etyka (Taxes and Ethics). Generally, considering the new tax, there are not many
scientific publications in that field. The most important publication is Commentary on the
Act on Corporate Income Tax by W. Dmoch. The article also refers to legal achievements of
the European Union, such as jurisdiction of the EU Court of Justice and decisions of
the European Commission on similar cases.

2 Tax Imposing Power of the State

Each tax burden refers to relations between the state and its citizens (Mastalski, 2008: 11).
In Poland, the Parliament (the Sejm and the Senate) makes decisions on the type of taxes
and on the methods in which they are imposed. In a democratic state under the rule of
law, such a situation allows authorities to form tax relations based on the legal regulations
(Gomutowicz, Matecki, 2018). It is because the state holds sovereign power to impose
taxes and other liabilities of public law nature.

The etymology of the sovereignty term comes from French souverainete, and Latin superanus,
and it refers to someone who holds the position above other people, and who does
not respect any other authorities (Raritska: 346) The very term has been known for
ages, although its meaning has been evolving (Olszewski, 1982: 76-78)*. Nevertheless,

o

A sovereign right of the state authority to impose and to collect taxes has been its extremely
important attribute since ancient times. The theory of sovereignty defining the supreme
character of the state was developed in the Middle Ages, when the state authorities’ right to
impose and collect taxes was determined along with the right to constitute the law and the
right to perform supreme judicial functions.
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it has been always associated with power and its exercising. Hence, defining sovereignty
through explicit determination of its attributes has stirred up some doctrinal disputes. At
present, sovereignty is understood as primary, permanent power which is independent
from any external and internal relations and legally unrestricted (Kosikowski, 2014:
169). While referring sovereignty to the rights of the state in the field of finance, it is
possible to determine the attributes of this term, however it is still difficult to indicate
a commonly recognised definition (Wos, Hnatyszyn-Dzikowska, 2007: 173-174). The
financial sovereignty of a nation® is understood as a form of exercising the supremacy
of that nation. The term should be associated with the internal problems of the state. It
comes as an indication of the financial authority in the state and its division among public
bodies and legal forms of its exercising, including the forms of control and responsibility
for its execution. Frequently, the financial sovereignty of a nation is identified with
independent decisions on the public finance of the state. Therefore, financial sovereignty
is understood as tax imposing power (D¢bowska-Romanowska, 2010: 29).

As the state holds its sovereign power to impose taxes, its tax imposing power may
interfere with taxpayers’ rights and liberties in an arbitrary way.

The attribute of sovereignty is tax jurisdiction of the so called primary character. It
means that it does not result from any external legal order. The administrator of primary
tax jurisdiction sovereignly determines the extent of exercising his right to impose taxes.
Generally, it is assumed that tax jurisdiction is of an unlimited character, however, it is
limited to the territory of the state which means that the unrestricted right to impose
taxes is also subject to such limitation (Selera, 2010: 58).

Exercising sovereign tax control refers to the constitution of the law. A very specific
character of that matter requires regulations at the constitutional level. Considering
that point of view, the Article 84 of the Constitution of the Republic of Poland (the
Constitution) becomes very significant. According to that Article, everyone is obliged
to bear burdens and public contributions, including taxes defined in the Act. The
abovementioned regulation does not only formulate a statutory obligation to pay taxes, but
it also articulates the requirement referring to universality of taxation. As A. Gomulowicz
observes, universality of taxation is related to the necessity of even distribution of the
tax burden, because the state can be compared to a vessel. Therefore, the very essence
of the idea which refers to universality of taxation comes down to the fact that neither
side of the vessel can be overburdened. It is necessary, otherwise the vessel will capsize.
Hence, if neither side of the vessel — the state — can be overburdened, the distribution
of the tax burden must be performed in accordance with the standards of universality
(Gomutowicz, 2013: 57). In other words, universality means that everyone is obliged
to pay fiscal contributions, according to the idea that everybody must participate in the

Financial sovereignty includes sovereignty of the nation and sovereignty of the state. The latter term
has an international dimension, and it refers to inadmissibility or to limited admissibility of any other
subjects of international public law to exercise competences of the public authorities in the field of
finance.

109



TAX SOVEREIGNTY AND THE CONCEPT OF FISCAL RULE-MAKING IN THE COUNTRIES OF CENTRAL AND EASTERN EUROPE

maintenance of our common good, that is, namely, the state. The Article 217 of the
Constitution comes as a complementation to the Article 84 of the Constitution. It comes
as a principle of statutory exclusivity of tax concerns. In accordance with this regulation,
imposing taxes and any other public contributions, defining subjects, objects and rates
of taxation, defining regulations which refer to tax relief and remission and defining
the categories of subjects exempted from taxation all take place through legal acts. The
abovementioned constitutional regulation defines a closed catalogue of technical elements
of taxation which must follow the standards defined in a legal act of the statutory force
(the Supreme Administrative Court: IV SA 292/87). This comes as an indispensable
requirement because taxes impinge on subjective rights. At the same time, it indicates that
the legislative authority takes exclusive political responsibility for imposing and designing
taxes, tax rates and principles of tax collection (the Constitutional Tribunal: U 6/06). The
structure of the act (through the definition of the legislative process in the Constitution)
guarantees the protection of taxpayers’ rights, and it protects them against the legislator’s
arbitrariness in shaping the structural elements of the tax. It also comes as an expression
of a democratic state under the rule of law.

Sovereign tax imposing power is of intrusive nature. By the implementation of tax
obligation, the state impinges on the field of economic relations, and it leads to the
restriction of the ownership right. In this way, the tax law resembles the penal law: the
penal law interferes with human liberties, and the tax law leads to the restriction of
(exclusion from) the ownership right (Filipczyk, 2013: 41). Such interference always
requires the legislator’s legitimacy and an axiological justification. Therefore, granting the
competences to constitute the law to public authorities must go along with providing a
control system over the legitimacy of the legislator’s operations (Gomulowicz, 2013: 93-
94). Undoubtedly, unlimited interference is unacceptable. In practice unfortunately, it is
impossible to define a strict level of the highest revenues to the budget’. Obviously, the
excessive overburdening of taxpayers may result in some negative economic and social
phenomena (Orgziak, 2007: 72), and it may strengthen an opinion that it is not a form
of social goods redistribution but a form of financial penalty. Considering the above, the
prerogatives of the state authorities include the choice of the taxation type and structural
elements of the tax.

3 Minimal Tax on Commercial Real Estate

The minimal tax on commercial real estate has not been implemented by a separate
new legal act. It has come into force on the basis of the amendment to the Act on the
Corporate Income Tax, Art. 24b and the Act on the Personal Income Tax, Art. 30g. The

In the theory of economics we can find a Laffer curve — a concept developed in 1970s by Arthur Laffer,
an American scientist. It presents a relation between the tax rate and the level of tax revenue. Moderate
growth in tax rates increases the total tax revenues but only to a certain level defined as the optimal
taxation point which corresponds to the revenue-maximising tax rate.
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implementation of the abovementioned legal regulation has expressed the legislator’s
intention to start the fight against taxpayers’ optimising activities — especially against those
taxpayers who, despite the fact that they own considerable assets and properties, report
loss. As it is explained in the explanatory memorandum to the draft act (parliamentary
document no. 1930), in numerous cases taxpayers do not report any taxable income, or
they report income at the amounts inadequate to the scale and type of their business
operations. Considering the interest of the State Treasury, such a situation is unacceptable.
However, in practice, running business activities is always related to some risk, and it
does not always generate profits.” The character of the tax on commercial real estate
has resulted in the fact that this burden is defined as the minimal tax on commercial real
estate or shopping centre tax. The latter term results from the fact that the tax has been
imposed mainly on shopping centres, and it comes mainly as a substitute of an idea —
abandoned before by the Polish government — of a sales tax on the retail sector.’ In
practice, apart from shopping centers, the tax is also a burden on office area.

The legislator has not provided a separate category of taxpayers who should pay taxes on
commercial real estate. The indicated regulation is included in the Act on the CIT as well
as in the Act on the PIT, and therefore it is analysed altogether. Taxpayers who should pay
taxes on commercial real estate are natural persons, legal persons and organisational units
without legal personality. Assuming the internal systemic interpretation, such taxpayers
are owners, co-owners, users who make depreciation deductions (e.g., under the financial
lease).

> 1In 2017 a shopping centre in Sosnowiec, southern Poland, was closed and then demolished.

On September 1, 2016 a Polish tax on the retail sector came into force. After two weeks however, under
the Article 108, paragraph 2 of the Treaty on the Functioning of the European Union (TFEU), the
European Commission initiated legal proceedings against the discussed tax and appealed to Poland to
suspend it (decision of the European Commission of 19" September 2016). On November 30, 2016
the Republic of Poland brought an action against the Commission stating that the tax on retail sales
is a direct tax on disposal of goods against payment to customers, and therefore it refers to sovereign
authority of the EU member country.

6

On June 30, 2017 the European Commission issued its ultimate decision (Commission Decision (EU)
2018/160) in which it recognised the implemented levy as a sales tax on retail including progressive rates
based on the income level. It allowed entrepreneurs with low income to gain the competitive advantage
which, in fact, came as forbidden state aid. As a result, the sales tax on the retail sector was suspended
until December 31, 2018. The legislator assumed that the tax was mainly applicable to foreign chain
networks, and it was not intended to work against domestic entrepreneurs. The current disproportions
in taxes resulted in the fact that small family shops disappeared from the market and large chain networks
grew even bigger.

The subjective scope of the Act included retail sellers who sold goods (movable goods or their parts). The
Act did not impose any taxes on revenues obtained by the sellers operating within large chain networks.
The objective scope of the Act included revenues on sales provided to consumers. The revenues did not
include the VAT. The tax base did not include sales provided to entrepreneurs. Considering the number
of attendant problems, revenues gained on online sales were also exempted from taxation. There were
two tax rates implemented: 0.8% on revenues at the level of PLN 17 million and PLN 170 million per
month and 1.4% on revenues above the level of PLN 170 million per month. The tax-free amount was
intended at the level of PLN 204 million.
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The object of taxation includes fixed assets listed by the legislator. Their categorisation
has been provided on the basis of the Ordinance of the Council of Ministers on the
Classification of Fixed Assets (the Classification Ordinance). The legislator provides
two categories. The first one includes commercial and service buildings defined in the
Classification of Fixed Assets as shopping centres, department stores, independent
shops, boutiques and any other commercial or service buildings. In accordance with the
Classification of Fixed Assets, the second category includes office buildings.

The structure of the tax base does not directly refer to the value of real estate. The tax
base is a revenue corresponding to the initial value of a fixed asset defined on the first
day of each month, as stated in the records. Despite this fact, however, the method of its
determination is specific, because it is identified as a surplus of the initial value of a fixed
asset over the amount of PLN 10 million. It means that the tax is not imposed on all
fixed assets but only on those which come as real estates of significant economic value.
Hence, it mainly refers to shopping centres.

The tax on commercial real estate is calculated according to the monthly rate 0.035% of
the tax base’. It means that each month taxpayers indicate the initial value of their real
estate, then they deduct PLN 10 million from that amount, and they pay the tax on the
difference amount, in accordance with the defined rate.

There are two categories of fixed assets exempted from the tax on commercial real estate.
The first category includes real estate from which there are no depreciation deductions
made, because business activities performed there have been suspended, under the Act
on Freedom of Business Activity. The second category refers only to office buildings
used by taxpayers exclusively or mainly for their own needs.

In accordance with A Dictionary of the Polish Language PWN, needs are understood
as everything required for normal existence or to proper functioning. The term “own”
refers to a person in question. Therefore, letting a particular building or its part is not
qualified as using for one’s own needs. Unfortunately, the legislator has not defined the
term “mainly” — it means that the term must be precisely defined by the doctrine and
jurisdiction. The structure of the real estate tax® allows us to suppose that the extent of
building occupancy depends on the size of the area intended for such a purpose. It is
then possible to assess the proportions of the area which is not used for the taxpayer’s
own needs. At the same time, however, it should be remembered that in buildings it is
always possible to identify the area intended for common use. Considering the fact that
there has been no definition of “mainly” provided, such a situation shall raise disputes
between taxpayers and tax authorities (Dmoch, 2018, Art. 24b).

The tax on commercial real estate is paid for each month, until the 20th day of the month
which follows the month in which the tax is due. The revenues gained on the discussed

7

The explanatory memorandum to the draft act of July 6, 2017 assumed the monthly tax at the level of
0.042%. The tax was to be paid on the surplus of the real estate value over PLN 10 million.

8 The tax base of the real estate tax is the area of a building — not its value.

12



PART 1. LEGAL ISSUES OF TAX SOVEREIGNTY

tax go to the state budget. The bodies entitled to collect this tax are tax authorities,
namely, heads of tax offices’.

As it is intended, the tax is supposed to be of a neutral character; the amount of the tax
calculated for a month can be deducted from the advance payment declared for the PIT
or the CIT. If taxpayers pay taxes quartetly, they are not exempted from the obligation to
pay the minimal tax each month; the tax calculated for the months included in the quarter
are subject to deduction. If the tax is lower than the amount of the advance payment for
the tax for the particular month, taxpayers do not have to pay it.

The problem related to the implementation of the shopping centre tax refers to the
question of tax obligation in a situation when a particular fixed asset is co-owned. In
such a situation, the legislator defines three cases. The first case occurs when the taxpayer
co-owns the building, and the initial value is accepted in accordance with the taxpayer’s
records. The second case is when the building is owned or co-owned by a company
without legal personality. The initial value is calculated proportionally to the taxpayer’s
right to the share in the company’s profit. The third case refers to buildings co-owned by
entities affiliated with the taxpayer. In this case, the total initial value of the fixed asset is
accepted.

4 Evaluation of the Implemented Legal Regulation

In accordance with the legislator’s assumption (the explanatory memorandum to the
draft act), the main aim of implementing the new tax is to tighten control over the
system of corporate income taxation, in order to relate the level of the due tax paid
by entrepreneurs operating in the international field to the place where the income is
earned. The assumption fits in the Strategy for the Development of the Country (the
Resolution no. 8 of the Council of Ministers, 20), which indicates that the lack of the
CIT income reaches the level of PLN 10 — 40 billion annually. In order to counteract tax
evasion, the legislator refers to the Article no. 84 of the Constitution of the Republic of
Poland which states the principle of universality and equality in carrying public burdens.
The legislator intends to prevent the situation in which large companies considerably
decrease their tax base by prior planned legal actions. Such operations undermine the
principles of free market and equality of business entities. Therefore, considering an
axiological point of view, such actions should be eliminated by the implementation of
relevant legal regulations that will prevent them. As a result, the tax on commercial real
estate has been implemented as a means to counteract the so called tax optimisation and,
in accordance with the government’s argumentation, it does not come as a new tax but
only as a complementation to the Acts on the CIT and the PIT.

’ In Poland, apart from state tax bodies, there are also self-government tax bodies, such as commune

heads, mayors, presidents, marshals, district heads (starotsts). For example, the real estate tax is collected
by self-government tax authorities and the revenues gained on this tax go to the commune budgets.
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Despite the fact that the idea of protecting domestic entrepreneurs may seem advisable,
in practice the implementation of the abovementioned legal solutions is controversial.

First of all, the character of the minimal tax on commercial real estate raises some
concerns. The contribution has been regulated by the Acts on the CIT and on the PIT
which, in accordance with the principles of tax classification, refer to income tax. In the
explanatory memorandum to the Act, it has been indicated that the tax on commercial
real estate is an income tax. Hence, if its tax base is a revenue, it becomes a revenue tax,
and it means a different type of a tax. Considering this context, it should be indicated
that the tax on commercial real estate resembles a property tax, because taxation does
not depend on gained revenues but on the very fact of owning the property. It could be
implied that it comes as a real estate tax. Such an assumption, in turn, could suggest that
the discussed regulation could be found in some other legal act — other than the Act on
the CIT — which provides regulations on real estate taxation'. It should also be noticed
that the object of commercial real estate taxation indicates the value of the real estate.
The Polish real estate tax is not a tax of ad valoresn nature. As a result, the tax base for the
implemented tax does not depend on the size of the area, as it is in the case of buildings
which are subject to the real estate taxation. At the same time, it should be also indicated
that the new regulation brings about double taxation of the same object, as the same real
estate is burdened in accordance with the rates proper for the real estate taxation, and it is
also burdened in accordance with the rates proper for the tax on commercial real estate.

Additionally, tax exemption of particular subjects raises concerns about the compliance of
the regulation with the state aid law. Such exemption is of selective nature, as it applies to
subjects who own buildings worth less than PLN 10 million. In this way, the State Treasury
voluntarily waives a part of its budget income, and it grants such subjects privileges of
investing those financial means, for example, into development of their business activities.
In accordance with the Article 107, paragraph 1 of the Treaty on the Functioning of the
European Union, it may disturb competition and trade among the EU member countries.
It should be remembered that the European Commission has questioned the possibility
referring to the implementation of progressive revenue taxes by the EU Member States,
because it would come as forbidden state aid provided to enterprises with lower revenues.
(Hungary-Advertisement tax case, Hungary — Health contribution of tobacco industry
businesses, the Republic of Poland versus the Commission)'!. In accordance with the
practice of the European Commission, exemption of a part of revenues from taxation
below a specified level means that such revenues are subject to 0% tax rate, and such a
situation refers to the tax on commercial real estate.

The real estate tax is regulated in accordance with the article 2-7b of the Act on Local Taxes and Charges.
France also comes as an interesting example. In 2010 a trade tax, Tascom, was implemented there. The
legal structure of the tax combines taxation on area and sales. It is paid by the owners of stores the
area of which is bigger than 400 m? and whose sales exceed the level of EUR 460 000 annually. So far,
the European Commission has not questioned the advisability of the implementation of that tax. This
situation may be related to the position held by France in the EU.
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5 Conclusion

The implementation of the minimal tax on commercial real estate to the Polish law
goes along with the legislator’s intensive fight against tax optimisation performed by
the largest economic entities. Considering that aspect, the purpose of the discussed
regulations seems rightful, however, the method of their preparation does not
deserve approval. The regulations are inconsistent, and they give rise to numerous
substantive concerns. Moreover, there is not any analogical tax structure in any EU
Member State.

The legislator justifies the implementation of the shopping centre tax with the Article
84 of the Constitution of the Republic of Poland. In the authot’s opinion, it is quite
the opposite: the new regulation impinges on the Article 84 of the Constitution of the
Republic of Poland, considering the fact that it divides real estate owners into those who
are obliged to pay the tax and those who are exempted from that tax obligation.

The author believes that the legislator erroneously assumes that each commercial
property generates revenues. Practically, the tax on commercial real estate is related to the
ownership rights to a specific property, irrespective of whether the real estate generates
revenues or not. The legislator does not assume any situation when real estate can include
vacant shopping centre or office area which has not been let or leased.

In the author’s opinion, owners of commercial buildings, such as shopping centres will
transfer the increased costs incurred to pay the tax on commercial real estate onto lessees
of shops which are located in their shopping centres. In practice, such actions will raise
numerous interpretation disputes with tax authorities. It results from the fact that most
frequently the taxes related to the real estate are put on the lessees of buildings under
the leasing agreement. The problem refers to the classification of this particular tax,
because on one hand it refers to the real estate, on the other hand, however, it has been
implemented under the amendment of the Acts on the CIT and the PIT. As a result,
it will be disputable whether lessors who are owners of the real estate are rightfully
authorised to transfer the tax burden onto their lessees.

Summing up, the structure of the new minimal tax on commercial real estate is erroneous,
and it is very likely to be thrown into question by the European Commission.
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TAX SOVEREIGNTY IN RUSSIA: PREFERENTIAL TAXATION
REGIMES PROVIDED BY SUB-CENTRAL GOVERNMENTS

Aleksey Zhutaev', Michael Sadchikov®

Abstract

This paper deals with some issues of tax sovereignty, for example, preferential tax regimes on
the sub-central governmental levels and harmful tax practices. The main purpose of the paper is
to confirm or disprove the hypothesis stating that national governments are responsible for the
existence of preferential regimes on subnational levels. The following research methods have been
used: logical method, comparative method, and deductive method.
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1 Introduction

An effective taxation system is crucial for the successful development of the country’s
economy. Tax exemptions and preferences are important elements of the tax regulation.

Using these elements, the government can influence the ongoing processes in the
economy either by stimulating or by oppressing them. For example, tax exemptions
and preferences can help the State control modernization and innovatization as well as
different investment prospects. These measures also urge solutions to social and political
problems to a great extent.

The notion “tax exemption” has been fixed in Article 56, paragraph 1 of the Tax Code of
the Russian Federation (Act no. 146-FZ /1998, The Tax Code of the Russian Federation,
part 1, as amended). Tax and fee exemptions shall be understood to mean privileges
over other taxpayers and fee payers which are provided by tax and fee legislation and are
granted to particular categories of taxpayers and fee payers, including the right not to
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pay a tax or a fee or to pay a lesser amount thereof. By virtue of Article 56, paragraph 2
of the Tax Code of the Russian Federation (Act no. 146-FZ./1998, The Tax Code of the
Russian Federation, part 1, as amended), a taxpayer shall have the right to refrain from
using an exemption or to suspend the use thereof for one or more fiscal periods unless
otherwise stipulated by the Code.

The listed definitions reflect the essence of tax exemptions and the principles of their
functioning only from the point of taxation. But this view makes the notion narrower
than it actually is, putting aside many economic elements. In the above-mentioned
definition, tax exemptions are not considered as a regulating tax tool.

It is noteworthy that the definition of tax exemption, which is fixed in the Russian Tax
Code, has been phrased not clearly enough from the legal viewpoint. As a result, other
mechanisms, which under the Code have nothing to do with tax exemptions, are often
interpreted as such.

S.V. Barulin has proposed a better definition that describes a tax exemption from many
aspects: “tax exemptions are a number of means, rights and obligations, which are aimed
at the complete or partial tax liabilities lessening for a taxpayer. It shall be done in any
statutory way of providing tax privileges and reductions in order to regulate the economy
on behalf of the State and solve social problems” (Barulin, 2010).

While analyzing Russian tax privileges, as well as the mechanisms of their functioning
and affecting the country’s economy, one can come across an almost identical notion of
tax preference. A tax preference is the governmental provision of priorities and indulgences
in order to create a supportive environment for taxpayers. In this sense, “tax exemption”
and “tax preference” are identical notions. But in fact, it is not true because they are
functioning in different ways.

A.S. Baladina defines tax privileges stressing their obligatory nature while exemptions
are not obligatory: “a tax privilege is the advantage provided by the State for certain
categories of taxpayers in the form of tax reductions. It is obligatory and shall be used
on the condition of counter obligations on the part of the taxpayer” (Baladina, 2011).

The present-day taxation system of the Russian Federation includes about 200 different
tax exemptions and privileges. By providing them the State is implementing its sovereignty.
In federal countries, like Russia, it is impossible to fix tax exemptions and privileges by law
without taking into consideration the interests of the constituent entities and municipalities.
It also seems necessary to coordinate the content of such exemptions and privileges with
the generally accepted principles and rules of fighting tax avoidance, e.g. BEPS.

The view of Viktoria Raritska that tax sovereignty is a fundamental characteristic of tax
law system which provides a foundation for relations between the state and the taxpayer
in taxation, should be accepted (Raritska, 2015).

The authors have already analyzed the notion of tax sovereignty in their previous works.
M. Sadchikov points out the following elements of tax sovereignty:
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The exclusive right of the State to impose and collect taxes in the territory under
its jurisdiction. Its entities, social institutions, and foreign governments have no
right to impose taxes in the territories of Russia.

The State’s independence with regard to taxation. The State independently
determines the number of taxpayers, objects to tax, and other points related
to taxation. It is unacceptable to somehow interfere with the State’s taxation
activities.

The unification of tax sovereignty. Taxation is implemented by the unified State
power. Russia, being a democratic country, has no other sources of power except
its people belonging to different ethnic groups. The unification of tax sovereignty
is expressed in the unified Russian taxation system. The constituent entities of
the Russian Federation as well as its municipalities do not enjoy sovereignty. They
are involved in regional and local taxation as much as it is allowed by the federal
center. Thus, the corresponding powers are of secondary character.

Tax sovereignty comes from the people’s sovereignty. Taxes are imposed
and enacted by the regulatory legal acts of the representative agencies of the
State power, which are the part of participatory democracy. Tax sovereignty
is the consequence of democracy. Taxation issues are the responsibility of
the representative agencies. It proves that the taxation system is actually the
implementation of the people’s will.

Tax sovereignty can be implemented only legally. Under Article 57 of the Russian
Constitution, everyone shall pay lawful taxes and fees. Thus, tax sovereignty
cannot exist without supportive legal environment.

The gist of tax sovereignty can be realized through the way the State regulates taxation.
The elements of this regulation are the following:

1.

Introduction of taxes in the territories under the jurisdiction.
The State can introduce a tax as well as eliminate it.

The State can delegate some taxation powers to different public and territorial
units in the territories under the jurisdiction.

The State collects taxes, controls whether the payments are full and done on
time, as well as imposes liability on persons who do not follow tax laws.

International cooperation in the sphere of taxation (Sadchikov, 2016).

2.1 Overview of the preferential tax zones in Russian Federation

Article 8, Part 1 of the Constitution of the Russian Federation guarantees the integrity of
the economic space in Russia. Nevertheless, this rule does not mean that the principles

of economic relations regulation should be unified all over the country.
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The economic relations can be exclusively controlled by the State (e.g. financial regulation
by virtue of Article 71, (paragraph g) of the Russian Constitution), fall within the joint
jurisdiction of the federal center and the constituent entities (e.g. the establishment of
common principles related to taxes and fees under Article 72 of the Constitution), or be
controlled only by the constituent entities and municipalities (e.g. the legal environment
for the social and economic development of the territories in question). Regulatory acts
of the regional and local levels shall not infringe the integrity of the economic space or
endanger the unity and integrity of the Russian Federation on the whole.

Bearing all these things in mind, we believe that the idea to create the territories with
special economic regimes in Russia is rather interesting, In particular, these are special
economic zones, priority social and economic development areas and some others.
The legal environment of such territories is very complex. One of the points in their
functioning is that the State is using different taxation mechanisms to achieve the desired
goals. As we have noted above, financial regulation is exclusively controlled by the federal
government. It means that only the federal center can use “taxation tools”, of course,
with all the due respect for tax laws.

A special economic zone is an enclosed and marked area of the country in which
businesses are operating according to the exclusive laws on special zones. Actually, it is
not a Russian invention. Territories of that type are in Belgium, Brazil, Great Britain,
China, Latvia, the Netherlands, Portugal, Romania, Syria, Serbia, Montenegro, the US,
Turkey, France, and in a number of other countries.

There are also countries, which officially deny the necessity of special territorial economic
regimes. These are Austria, Denmark, Mexico, and Slovakia. In Russia the majority of
special economic zones ate functioning under the Act no. 116-FZ/2005, On Special
Economic Zones in the Russian Federation.

The above-mentioned law provides that there are 4 types of special economic zones:
=  Industrial production special economic zones;
= Technology development special economic zones;
=  Tourism and recreation special economic zones;
=  Port special economic zones.

However, there are 3 special economic zones that are created and functioning according
to other federal laws:

*  The special economic zone in Magadan Oblast (Act no. 104-FZ /1999);
*  The special economic zone in Kaliningrad Oblast (Act no. 16-FZ /20006);

* The free economic zone in the Republic of Crimea and the federal city of
Sebastopol (Act no. 377-FZ/2014).

122



PART 1. LEGAL ISSUES OF TAX SOVEREIGNTY

Article 5.1 of the Act no. 116-FZ/2005 provides that special economic zone resident
taxation shall be carried out according to the Russian Federation legislation on taxes and
fees. The Russian Tax Code presupposes a special tax regime for the Skolkovo Innovation
Center and for the participants of regional innovative projects. Thus, personal and
corporate in special regime territories is carried out primarily according to the provisions
of the Tax Code.

A regional investment project allows 0% corporate income tax rate for Russian
entities with regard to the part that is payable to the federal budget. The sub-federal
governments of the Russian Federation have the right to cut the income tax rate for the
participants of regional innovative projects to 10 or even 0% with regard to the part
that is payable to the regional budget (Tax Code of the Russian Federation, Art. 284.3,
284.3-1).

The tax regime in the special economic zone depends on its type. For example, port special
economic zones have been exempted from the value-added tax (VAT) with regard to the
port activities in which the residents of the zone are involved (Tax Code of the Russian
Federation, Art. 149.3 (27)). Under Article 284 of the Russian Tax Code, the tax rate of
tax payable to the budgets of the constituent entities of the Russian Federation may be
reduced for organizations, which are operating in a special economic zone, according to
the laws of the constituent entities of the Russian Federation. In this respect, that tax rate
may not be lower than 13.5%.

In the special economic zone in Kaliningrad Oblast, by virtue of Article 288.1 of the
Tax Code, for organizations, which are included in the unified register of residents,
the profit tax shall be levied at the rate of 0% for six calendar years from the day on
which their investment projects were started. After six years are over, the profit tax shall
be 10%. Under Article 385.1, the property created or acquired in connection with the
implementation of an investment project shall be taxed at the rate of 0%. During the
period from the seventh to the twelfth calendar year inclusively the property tax shall be
50%.

The residents of the Lipetsk Industrial Special Economic Zone currently enjoy the
following advantages:

= The profit tax is 2% for the first 5 years of a business operation, from the sixth
to the tenth year it is 7%, after 10 years it is 15.5%;

= The tax on the property belonging to organizations and the vehicle tax are 0%
for the first 10 years;

= The land tax is 0% for the first 5 years;
= The organizations registered as residents have been exempted from import duties.

The tax regime of the participants of the Skolkovo Innovation Center projects allows
them to enjoy special schemes for VAT (Tax Code of the Russian Federation, Art. 145.1),
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profit tax (Art. 246.1, 273, 274, 284, and 289), national duties (Art. 333.35), the tax on the
property belonging to organizations (Art. 381), land tax (Art. 395), insurance payments
(Art. 427), and customs charges (On the Skolkovo Innovation Center, Art. 11).

The obligatory payments that are covered by a special tax regime go to the budgets of
different levels. The profit tax rates for organizations and the land tax rates may be fixed
by the constituent entities and municipalities of the Russian Federation. Besides, the tax
regime of the Skolkovo Innovation Center in some points is similar to an investment tax
credit. The tax privileges aim at the innovative project implementation.

The Russian Tax Code (Article 65, paragraph 5) stipulates that granting an investment tax
credit is impossible without the resolution of the authorized financial bodies of regional
and municipal levels.

If a project participant (organization) has been exempted from the profit tax payment by
the federal bodies, a constituent entity or municipality of the Russian Federation can in
no way influence the tax on its profits, property or land.

Thus, the tax regime of the Skolkovo Innovation Center excludes regional and municipal
bodies from the tax regulation of all project participants.

Article 176.1, paragraph 2(3) of the Tax Code provides that a resident of a
priority social and economic development area has the right to file for VAT refund in case
it has a guarantee from the management company.

Articles 284 (1.8) and 284.4 of the Tax Code stipulate that the profit tax rate for
organizations, which are residents of priority social and economic development areas,
shall be 0% with regard to the part payable to the federal budget, and it shall be not more
than 5% with regard to the part that goes to regional budgets during the first five fiscal
periods. During the next five fiscal periods, it shall be not more than 10%.

The free economic zone in the Republic of Crimea and the federal city of Sebastopol is
created under the Act no. 377-FZ/2015 for the period from 01.01.2015 to 31.12.2039.
The residents of the economic zone in the Republic of Crimea and the federal city of
Sebastopolcurrently enjoy the following advantages:

= The profit tax (federal budget rate) is 0% for the first 10 years of a business
operation, subnational budget rate is 2 % for the first 3 years of a business
operation from the fourth to the eight year it is 6%, after 9 years it is 13.5%;

* The tax on the property is 0% for the first 10 years;
*  The land tax is 0% for the first 3 years.

The technologydevelopmentspecialeconomiczone Tolyatti is created under the Resolution
of the Government of the Russian Federation no. 621 of August 12, 2010.
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There are the following tax incentives:

= The profit tax is 5% for the first2 years of a business operation, 9 % for the
period from 2021 to 2022, 12 % for the period from 2023 to 2024, 15.5 % for
the period from 2025;

= The tax on the property is 0% for the first 10 years;
= The land tax is 0% for the first 5 years;
= The vehicle tax is 0% for the first 5 years.

The issue of Special Economic Zones in Russia was explored in detail in the article
“The Special Economic Zones in Russia and foreign countries: budget risks and tax
expenditures” by A. Reut, A. Paul, N. Soloveva (Reut, Paul, Soloveva, 2017: 434).

After analyzing all these legal provisions we have come to the following conclusions.

First, the constituent entities of the Russian Federation have the right to establish reduced
profit tax rates for the residents of the territories with special tax regimes, but only with
regard to the part that is payable to regional budgets (Russian Tax Code, Art. 284).

Second, some taxable activities and assets are not taxed if a business is functioning in
a territory with a special tax regime. For example, there is no VAT tax on works and
services provided by the residents of port special economic zones. The residents of
technology development special economic zones as well as tourism and recreation special
economic zones do not pay the profit tax for organizations with regard to the part that
goes to the federal budget. The tax on the property belonging to organizations can also
be eliminated (Tax Code, Art. 381).

Third, the common legal basis for tax privileges provided by Russian tax laws does not
mean that there is any unified legal mechanism of granting tax privileges. Everything
depends on the type of a territory with a special tax regime. It can be a special economic
zone, a regional investment project, or a priority social and economic development area.
Basically, granting tax privileges comes from the federal legislators’ will. The constituent
entities of the Russian Federation can grant profit tax privileges only with regard to the
part that is payable to their budgets as well as with regard to regional taxes. It is necessary
to note that according to the budget legislation, the profit tax for organizations is not
the only federal tax, which goes to the budgets of different levels. For example, under
Articles 61 and 61.1-61.5 of the Budget Code of the Russian Federation, the personal
income tax revenue shall be distributed among the municipal budgets. However,
municipalities have no powers to grant personal income tax privileges. Nevertheless,
some territories with special tax regimes are mostly linked not to a constituent entity
but to a municipality.
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2.2 Preferential tax regimes on subnational levels
and harmful tax competition

The issues of Russian territories with special economic regimes are covered by the
activities of the Organization for Economic Co-operation and Development (OECD).
Among other problems, the OECD is dealing with harmful tax competition. There are
four basic and eight additional criteria of harmful tax competition distinguished in the
OECD harmful tax competition reports:

1. No or low effective income tax rates related to international capital flows;
2. Ring-fencing of regimes;
3. Lack of transparency;
4. Lack of effective information exchange.
The additional criteria are as follows:
1. An artificial definition of the tax base;
Failure to adhere to international transfer pricing principles;
Foreign source income is exempted from residence country tax;
Negotiable tax rate or tax base;
Existence of secrecy provisions;
Access to a wide network of tax treaties;

Regimes which are promoted as tax minimization vehicles;

S A i

The regime encourages purely tax-driven operations or arrangements.

As for a country’s territories with special tax regimes, the OECD has come to the
following conclusions

First, tax exemptions and preferences are important elements of the tax regulation. Using
these elements, the government can influence the ongoing processes in the economy
either by stimulating or by oppressing them.

Second, national governments are responsible for the existence of preferential regimes
on subnational levels. It is important to find out if there are (or are not) substantial
differences between a national and subnational regimes.

Third, it is necessary to fix a tax rate for a regional level as well as to find out if its
reduction can result in a low effective tax rate, taking into consideration a national tax
rate as well.

Preferential regimes on subnational levels will not lead to harmful tax competition if:
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1. They are created in the less developed territories, in comparison to other regions
of the country;

2. They provoke new jobs and investments;

3. The residents of such territories demonstrate a serious growth of investments,
assets and jobs;

4. National governments effectively control the activities in such territories.

3 Conclusion

We believe that the State’s tax sovereignty implementation with regard to preferential
tax regimes should be based not only on the national constitutional principles but also
on the practices that OECD has recommended. The tax authority of the constituent
entities (subnational governments) with regard to the establishment of special tax
regimes in corresponding territories is not only the logical consequence of the State’s
tax sovereignty (national government) but also the thing that should not contradict the
practices recommended by the OECD.
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COMPARATIVE ANALYSIS'
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Abstract

In contrast to a tax imposition act of parliament it is not a necessary condition to annul a tax in
the democratic states of law. The comparison of legal systems of the Czech Republic, Poland
and England shows very different approaches to a tax annulment in each country. In the Czech
Republic the tax annulment has not been allowed since 2011 when a new Czech Tax Ordinance
was introduced. There is one exception — the decree of Minister of Finance but in fact it is not
used nowadays. In Poland a tax may be annulled under article 22 of the Polish Tax Ordinance
by the Minister of Finance and under article 67a of the Polish Tax Ordinance by tax authorities.
Tax annulment is allowed only if it is substantiated by important interest of a taxpayer or public
interest. In England the tax annulments called extra-statutory concession are broadly used by tax
authorities without any particular legal basis. Contemporary regulation of the tax annulment is a
subject of legal criticism in the Czech Republic and England.
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Tax annulment, extra-statutory concession, tax imposition, cancellation of tax liability.
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1 Introduction

It is common in democratic states of law that a tax may be imposed on a taxpayer only
by the act of parliament. On the other hand, it is not obvious if the cancellation of an
already implied tax also requires the act of parliament, or the act of tax authorities is
enough. The aim of the article is to clarify the abovementioned doubt and it is achieved
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by the comparison of the legal systems of the Czech Republic, Poland and England
regarding the tax annulment. All of the compared states present a different approach
to this issue, so it allows to challenge a contemporary view about it. The article includes
some information about the source of law to allow to understand easier the position of
the tax annulment in state’s legal system.

In the article the tax annulment should be understood as an operative rule, not as a specific
institution of national tax law. It is required because the article contains comparative
elements between Poland, the Czech Republic and England. Essentially, the operative
rule is a case when countries develop tax mechanisms that turn out to have the same or
a similar effect (Garbatino, 2009: 688), which is the case with tax annulment. Therefore,
the tax annulment (pol. umorzenie zobowigzania podatkowego, cz. prominuti dang¢, eng.
extra-statutory concession) should be understood as a tool to redeem a tax or not collect
a tax even though it must be collected under the act of parliament.

2.1 The Czech Republic

Czech law seems to be the closest to the idea that only parliament may levy a tax and
annul it. According to article 11 point 5 of Resolution of the Presidium of the Czech
National Council no. 2/1993 Sb. (Collection of Law), the Charter of Fundamental
Rights and Freedoms “taxes and fees shall be levied only on the basis of law”. The
Charter is a part of Czech constitutional law. There is no similar stipulation at the
constitutional level regarding the tax annulment, but there is an adequate regulation in
the Act no. 280/2009 Sb. (Collection of Law), Tax Ordinance, as amended (the Czech
Tax Ordinance) introduced in 2011. According to articles 259 — 260 of the Czech Tax
Otrdinance, tax annulment is possible only if it was provided by another statute or under a
decree of Minister of Finance directed to a specific group of taxpayers. In practice, there
is no statute now where the tax annulment is stipulated, so it is dead letter.

It should be mentioned that the institution of the tax annulment was introduced into
the Czech Tax Ordinance in 2015, but it concerns only late payment interests, not taxes.
Morteover, the introduced annulment is restricted by further necessary conditions under
§ 259b and 259¢ of the Czech Tax Ordinance. Especially, instalments may be annulled
only if the tax has been paid fully. Further, the annulment of late payment interests is
regulated in internal administration guide no. GFR-D-21 (Guide of the General Tax
Administration regarding annulment of late payment interest, no. 4260/15/7100-40123).

The tax annulment based on the decree of Minister of Finance shall apply to all
taxpayers who are connected with the cause of tax annulment. Therefore, it is called a
group decision on the tax annulment. However, the possibility to annul a tax under the
decree of Minister of Finance is limited by its subject. The Minister of Finance may
annul a tax only if application of tax law leads to inequalities or in case of extraordinary
events, especially natural disasters like floods. During 2010-2013 the Minister of Finance
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published 10 decrees about the tax annulment. He has not published the decrees since
2014, so it is definitely a rarely used institution.

In Czech legal doctrine, there is a visible dispute over the range of the tax annulment.
J. Kratochvil postulates unambiguously to reintroduce the possibility to annul taxes. He
says that the possibility to annul late payment interests is not enough to effectively react
to unfairness and disproportionate severity (cz. tvrdost) of taxation in specific cases. The
legislator cannot predict all cases. The possibility to annul a tax in individual cases should
make tax authorities’ work easier and increase taxpayers’ trust in tax system. On the other
hand, the author underlines that the reintroduction of the tax annulment is not only a
question of legislative technique but it depends on political will (Kratochvil, 2014: 3).

There are also different opinions expressed. V. Bon¢k articulated his critical view about
the possibility to annul taxes in 2008 before the new Czech Tax Ordinance was introduced.
As far as he was concerned, problems regarding vague legal provisions should be removed
through an amendment of law or through jurisprudence, not with the help of institution
of tax annulment. The tax annulment in specific cases increases decidedly the cost of tax
administration and it is corruption-prone. In case of using the tax annulment it should
be limited by countable measures like social minimum or insolvency (Bon¢k, 2008: 18).

The opinion of V. Bon¢k confers the position of the new Czech Tax Ordinance’s authors.
According to justification to a draft of the Czech Tax Ordinance the aim of liquidation
of possibility to annul a tax was: reduction of corruption risk, avoiding inequality and
non-transparency, reduction of workload in tax administration regarding tax annulment
proceedings, motivation of taxpayers to pay taxes correctly and on time, elimination of a
possible conflict between EU state aid law and the tax annulment (Justification of draft
of Tax Otrdinance, Parliament form no. 252/0, point 11.28.1).

It may be shortly summed up that the tax annulment may not be provided by tax
authorities in the Czech Republic and any tax annulment requires the act of parliament.
It may be annulled by a decree of Minister of Finance, because it is an institution which
is almost not used, and it is hard to recognize this decree as the real institution of the tax
annulment. Justification to a draft of the Czech Tax Ordinance shows that there is now
political will to allow tax authorities to annul taxes.

2.2 Poland

Taxes may be levied on a taxpayer only in the form of an act of parliament, which is
literally stipulated in article 217 of the Polish Constitution. On the other hand, taxes
may be annulled under article 67a of the Act of August 29, 1997 — Tax Ordinance, OJ L
2017, item 201 (Tax Ordinance). According to this article of the Polish Tax Ordinance,
a tax may be annulled by tax authority if it is substantiated by important interest of a
taxpayer or public interest. The tax authority’s decision is directed to a specific person.

131



TAX SOVEREIGNTY AND THE CONCEPT OF FISCAL RULE-MAKING IN THE COUNTRIES OF CENTRAL AND EASTERN EUROPE

The decision has a substantive effect, i.e. a tax extinguishes, however, the tax may be
altered in the future (Dzwonkowski, 2017: 464, 460).

Additionally, a tax may be also annulled by a decree of Minister of Finance. In accordance
with article 22 § 1 point 1 of the Polish Tax Ordinance, the Minister of Finance may
unilaterally annul a tax if it is substantiated by important interest of a taxpayer or public
interest (singular tax annulment). The decree has proceedings effect, i.e. it suspends
immutable enforcement of future tax. The decree should define: the type of tax, period
wherein a tax shall be annulled and a taxpayer group who the tax annulment concerns.
Therefore, the decree cannot be directed to a specific person, but to a group of people.
In practice the Minister of Finance issues decrees regularly regarding the tax annulment.
The Minister of Finance issued 13 decrees in 2014 and 2 decrees in 2016. The decrees
concern many issues from lotteries to the realization of offset agreements.

The key point of the tax annulment in Poland is a definition of important interest of a
taxpayer and definition of publicinterest. Itis required to fulfil one of the abovementioned
conditions to annul a tax. However, the definitions are very broad comprehensive clauses
which require using extrajudicial concepts (Dzwonkowski, 2017: 461-462). The meaning
of the definitions is under strong influence of concept of fairness (Zdebel, 2013:
494-495). In practice, it is difficult to define important interest of a taxpayer or public
interest, because administrative courts define them repeatedly ad casum. According to
H. Dzwonkowski, there is no settled case law about the meaning of those institutions.
Moreover, there are signs that administrative courts try to avoid settling cases about tax
annulment (Dzwonkowski, 2017: 462).

Fulfilment of prerequisite of public interest or important interest of a taxpayer do not
prejudge the tax annulment, because the possible tax annulment depends on discretionary
power of the tax authority. The Tax authority may annul a tax, however, it does not
have to be carried out. It is up to the tax authority to annul a tax if prerequisites are
tulfilled (Bartosiewicz, Kubacki, 2007: 46). Of course, the discretionary power of the
tax authority is not unlimited. If the decisions of tax authorities are cleatly irrational
or contrary to basic constitutional principles, they shall be cancelled by administrative
courts, which was confirmed in judgment of the Polish Supreme Administrative Court
of March 2, 2016, no. 11 FSK 2474/15, LEX no. 2021630.

Polish institution of tax annulment partially represents the idea that only parliament may
levy taxes and annul them. Tax authorities including the Minister of Finance are allowed to
annul a tax but they can do it only if it is substantiated by important interest of a taxpayer
or by public interest. The abovementioned discretionary power of the tax authority to
annul a tax does not change it because it is only the right to deny the tax annulment. On
the other hand, the definition of important interest of a taxpayer and public interest is
very broad comprehensive clauses, therefore tax authorities have significant power to
cancel already implied taxes without any further activity of parliament. It is worth noting
that there is no significant debate in Polish legal doctrine about an amendment of the tax
annulment regulation in tax law.
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2.3 England

The power to levy taxes is manifestation of the sovereignty of Parliament (Tiley, 2008:
29). According to the Act of English Parliament of 1688, no. 2, the Bill of Rights 1688
no charge on a taxpayer including taxes shall be levied by pretence of prerogative without
the consent of Parliament. Therefore, it is justified to say that England has a long tradition
to levy taxes only based on the acts of parliament. However, it does not mean that the tax
annulment requires the act of parliament.

Because England represents a legal system with significant distinctive features it is useful
to present some facts about the source of law to identify relation between the act of
parliament and the tax annulment in English law system. First, England as a part of
Great Britain does not have any written constitution and there is no hierarchy of sources
of law. Only the acts of parliament have priority over other acts of law (Feldman, Birks,
2004: 44-45). Of significant importance for administration including tax administration
are acts filed by a member of government on the basis of the acts of parliament which
are called jointly statutory instruments. The acts of parliament may not indicate how
administration issues shall be regulated in statutory instruments. It is enough, if statutory
instruments follow the aim of acts of parliament (Turpin, 2002: 411).

In reality, it is very common to exercise public administration including tax administration
on the basis of discretionary power or without any grounds in the acts of parliament. As
a result, there are administrative practices which are called tertiary rules and they are not
even called a law. Administrative practises are designed to realise polices of government
(Turpin, 2002: 426). Moreover, the government and its agencies often introduce non-
statutory administrative rules to avoid appealing to formalised legislative procedures
before parliament. These non-statutory rules are very effective, but they do not require
control of the patliament and they are not even published (Turpin, 2002: 430). The
abovementioned non-statutory rules are used as concessions to annul taxes.

English law does not formally regulate the institution of tax annulment. In reality
English tax authorities very often take the tax annulment into consideration. The first
tax annulment supported by evidence was provided in 1793 (Daly, 2017: 1). Because
there is no specific statute which regulates tax annulments, they are called jointly as extra-
statutory concessions (Lymer, Oats, 2017: 20). Nowadays extra-statutory concessions are
issued by tax authorities — High Majesty’s Revenue and Customs (HMRC), which shall
care and manage taxes (Tallon, Young, Elliot, Dave, 1985: 6b). Moreover, extra-statutory
concessions have been confirmed by Chancellor of Exchequer — British Minister of
Finance (Tallon, Young, Elliot, Dave, 1985: 14).

Theoretically, article 1 point 1 of Tax Management Act 1970 is a legal basis for extra-
statutory concessions. According to this article, income tax, corporation tax and capital
gains tax shall be under care and management of HMRC and that’s why HMRC may
be also automatically entitled to annul taxes (Halsbury’s Laws of England, 2011: 1046).
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However, it should be presumed that there is no particular legal basis for extra-statutory
concessions as their names indicate and they are just the result of administrative practice
(Oxford dictionary of accounting, 2016: 188). S. Cripps — the Chancellor of Exchequer
stated in 1947 that the extra-statutory concessions do not have any particular legal basis.
In his opinion, extra-statutory concessions do not need any legal basis or an act of
parliament. They are issues just on the basis of his power, i.e. power of the Chancellor of
Exchequer (Williams, 1979: 140). The abovementioned opinion was also confirmed by
article 160 of the Finance Act 2008. Pursuant to this article, extra-statutory concessions
are any reductions in liability to a tax or duty or other concessions relating to a tax or
duty made by the Commissioners for HMRC which are not or may not be entitled in
accordance with the law.

Concessions have common usage, but their issue is caused by specific circumstances
in a particular case. The majority of concessions are issued with the aim of solving the
following problems:

1) minor or transitory anomalies,

2) cases of hardship at the margin where a statutory remedy would be difficult to
devise,

3) abuse of power and administrative common sense (Heaton, 2008: G2,1).

However, it is said in legal doctrine that the abovementioned examples are traditionally
indicated by HMRC, but it is an incomplete list. Extra-statutory concessions may be in
fact used with the aim of solving any practical problem connected with tax administration.

There are two lists of extra-statutory concessions nowadays. One concerns income taxes
and is published under the title Extra-statutory concessions. The other concerns VAT tax
and is published under the title VAT Notice 48. Both are published on the HMRC’s web
pages (David, 2016: 48). On April 6, 2017 the first list included 312 positions and VAT-
48 list included 42 positions.” However, it is worth noting that the lists do not include
all extra-statutory concessions. There are cases where HMRC publishes cancellation of
extra-statutory concession which has never been published (Daly, 2017: 16).

Extra-statutory concessions are described in legal doctrine as curiosity. The act of tax
annulment is not a law but it has priority over law. It can be legally challenged only
by judicial review. The concessions were also criticised by the Tax Law Simplification
Committee (David, 2016: 48). A radical opinion about extra-statutory concessions was
expressed by D. Williams, professor of Cambridge University: “wost of extra-statutory
concessions are illegal. That they exist at all in either overt or covert form is a matter of concern. That
they not only exist, but grow regularly, in open contradiction to the rule of law, cannot but reflect on the
quality of the executive that creates them and the polity that tolerates then?” (Williams, 1979: 144).

> Webpage of the British Administration, www.gov.uk
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There are of course opposite opinions. Lord K. Diplock many times expressed an opinion
that the concessions are a sign of administrative pragmatism. The legal basis for issuing
concessions is HMRC’s obligation to care and manage taxes (Daly, 2017: 12). Moreover,
it is many times underlined that the Parliament does not have time to take a stand on all
concessions and problematic of concessions does not fit legislative proceedings, because
they concern just minor issues (Daly, 2017: 13-14). It is worth noting that in some
opinions of HMRC annual budget debates are full of unseemly haste, inexpert debate
and lack of proper examination, therefore, it is impossible to correctly fulfil a budget
without extra-statutory concessions (Tallon, Young, Elliott, Dave, 1985: 9).

The English case represents a situation when the right to annual a tax does not require an
act of law. The idea that only parliament may levy tax and annul it is overcome. English
tax authorities have a right to cancel any already implied tax without any additional
conditions. On the other hand, a tax may have been levied only with the consent of
parliament since 1688. The construction of extra-statutory concessions is criticized by
part of legal doctrine, but it is tenacious institution of English law and it can be assumed
it would not be changed. English legal system as it was mentioned above has significant
distinctive features but it is out of doubt that England (Great Britain) is a democratic
state of law.

3 Conclusion

The tax annulment does not require an act of parliament. The comparison of three
European states shows there is no simple correlation between imposition of a tax and
the tax annulment regarding participation of patliament. All of the states represent
significant different points of view, where the common aspects are limited to obligation
of imposition of a tax by the act of patliament. In the Czech Republic there is no tax
annulment, so a tax may be annulled only by a new act of parliament. However, the
restriction looks more like a part of tax policy than the implementation of an idea that
only parliament may levy a tax and annul it. On the opposite side of the analysis there is
England. The tax annulment depends in reality only on HMRC’s decision, so in England
the tax annulment is also more a part of tax policy than the issue of legislation.

When compared to England and the Czech Republic, Polish regulations of the tax
annulment look moderate. They combine flexibility required by tax policy and the
requirement of patliament participation in the tax annulment. However, understanding
of public interest and important interest of a taxpayer in article 22 and article 67a of
the Polish Tax Ordinance, as well as discretionary power of tax authority regarding tax
annulment make parliament participation therein formal.

The comparison of law is a legal eye-opener (Husa, 2015: 59). So, it is worth to underline
two issues which were mentioned above and are important for any tax system. First,
according to the part of Czech legal doctrine, the possibility to annul taxes increases
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risk of corruption, creates inequality and non-transparency, causes workload in tax
administration, decreases motivation of taxpayers to pay taxes correctly and on
time. Second, according to part of English legal doctrine, tax annulment is a sign of
administrative pragmatism which allows effective care and management of taxes. Both
points of view should be taken into consideration in the framework of any reform of
the tax annulment in the future.
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WRITTEN EXPLANATIONS OF THE TAX LAW:
FISCAL LAW-MAKING,
INTERPRETATION OR LAW ENFORCEMENT?

Lgor Dementyer'

Abstract

The article is devoted to the theoretical description of the interpretation of the norms of the tax
law and the definition of the legal status of written explanations of the tax legislation, their place
in the mechanism of tax legal regulation. The purpose of the article is to confirm or refute the
following hypothesis: written explanations of the tax legislation — an act of official interpretation
of the norms of the tax law and mandatory for subjects of tax law enforcement. Methods: the
methodological basis of the study was a set of methods of scientific knowledge. General scientific
(dialectics, analysis and synthesis, abstraction and concretization) and private scientific methods
of research (formal-legal, comparative-legal, technical-legal) were used. To obtain new knowledge,
the author also used the systemic and instrumental approach, empirical methods of description,
comparison; methods of analogy, abstraction, structural-functional method.
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1 Introduction

Tax and legal science faces the task of theoretical understanding of the interpretation of
tax and legal norms. Interpretation is an important component of tax law enforcement,
since there is no and there can be no enforcement without interpretation (Monaenko,
2013: 193). Due to interpretation, the law enforcement entity (first of all, the tax authority)
establishes the true meaning and content of the tax and legal norm.

The need for interpretation of legal norms arises before the law enforcement objectively.
The reasons for this are the general nature of the legal rule, the use of terms not
established by law, errors and ambiguities in the text of the law (Vengerov, 1999: 450-452).
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These shortcomings are also inherent in tax legislation. Part One of the Tax Code of the
Russian Federation contains gaps in the regulation of tax relations. The technology of
the presentation of the norms of the tax law in the Tax Code of the Russian Federation
is incomplete. Part Two of the Tax Code of the Russian Federation is a step backwards.
This is the result of the fact that lawyers were practically not involved in its development.
This is evidenced by the style, language, terms and legal illiteracy of the statement of
norms (Mihailova, 2004: 6). More than 10 years have passed since the approval of this
idea, but the legal technique of the tax law is still far from perfect. The tax legislation
objectively requires interpretation. The reason is the use of institutions, concepts and
terms of civil law in the tax law. Such terms should be understood in the meaning and
sense defined by the norms of civil law, unless otherwise stipulated by the Tax Code of
the Russian Federation (Tax Code, Art. 11).

Russian tax law contains several rules governing the interpretation of its provisions. For
example, this is paragraph 7 of Art. 3 of the Tax Code of the Russian Federation, according
towhichallirremovable doubts, contradictionsand ambiguitiesinacts of legislation on taxes
and fees are interpreted in favor of the taxpayer. Article 34.2 of the RF Tax Code defines
the powers of the Ministry of Finance of Russia and of the financial bodies of the subjects
of the Federation and municipal entities on a written explanation of the tax legislation.
Some problems of interpreting tax and legal norms were covered in the periodical press,
but they did not receive a theoretical generalization (Zaripov, 2015: 51-55; Pilipenko,
2012: 25-29; Mironova, 2009: 155-156; Nikitina, 2008; Cerenov, 2007).

It seems that the need for a theoretical and methodological study of the interpretation
of the norms of tax law has matured. A practical consequence of this should be the
development by the legislator and the inclusion in the RF Tax Code of norms defining
the types of official interpretation of tax legislation, the form of acts of interpretation
and their legal consequences, the procedure for their adoption and publication, as well as
challenging stakeholders.

In the Russian legal science there is a theory of interpretation of law (Vas kovskiy, 1997,
Voplenko, 1976; Pigolkin, 1962). A number of studies are devoted to the interpretation
of civil laws (Pigolkin, 1998; Petrushev, 2003), criminal legislation, constitutional
legislation (Barinov, Ovchinnikov, 2004; Taeva, 2006; Habrieva, 1998; Gadzhiev, 2000;
Jebzeev, 1998; Kolokolov, 2009). A lot of authors devoted their works to the study of
judicial interpretation of the norms of law (Tarasova, 2002; Homyakov, 2011: 62-65).
The problems of interpreting the norms of tax law are in the focus of attention of
foreign legal science (Monaenko, 2013; Kucharczyk, Rogowska — Rajda, 2013; Pachecka,
2012; MacCORMICK, 1993; Qiu, 2014; Dworkin, 1982; Lee, 1999).

In the present work we will focus on the issues of determining subjects of interpretation
of the norms of tax law, types of acts of interpretation of tax norms and their legal
force.
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2 Interpretation in the mechanism of tax law regulation

In legal theory, interpretation is defined as a component of law enforcement, a kind of
law regulation (Malahov, 2012: 276). The process of application of the norms of law
consists of successive stages (stages), which reflect the sequence of mental operations
of the law enforcer. The process of applying the rules of law is a logical sequence. First,
it involves understanding the concrete factual circumstances of the case, the substance
of the matter. At this stage, the proof of the legally significant circumstances of the
case is relevant. The second stage is legal due diligence. At this stage, the actual and
legal circumstances acquire a legal assessment. To do this, the law-enforcer secks a legal
rule that should regulate the situation in question. The third stage is the preparation and
decision-making to set, change, make concrete abolishing the rights and obligations of
the participants of legal conflicts (Rassolov, Bastrykin, Ivanov, 2014: 278).

Atthe second stage of law enforcement, the law-enforcer interprets the law. Interpretation
is carried out not only at the stage of application of the norms of the tax law, but
also at the stage of tax rulemaking, Normative interpretation of tax norms is connected
with tax norm-setting, the existence of which will be proved below. The theoretical and
methodological basis for understanding the interpretation of the norms of tax law is
the construction of a mechanism for tax and legal regulation. The mechanism of legal
regulation is a system of legal means which provides an effective legal influence on public
relations. The concept of the mechanism of legal regulation allows us to bring together
phenomena of legal reality — norms, legal relations, legal acts, etc. These legal phenomena
are built in a system-dynamic form, they show their specific functions. Their relationship
with each other and interaction become obvious (Alekseev, 2009: 267). The mechanism
of legal regulation includes the following elements: “rules of law — legal relations — acts
of the implementation of rights and obligations.” Between them there can be acts of the
application of law. They bring the mechanism of legal regulation into motion in cases
where it is impossible without the authoritative organizing activity of authorized entities.

The mechanism of tax and legal regulation allows to transform normative tax and legal
regulation into individual tax and legal regulation, norms of tax law into individual
prescriptions contained in individual tax and legal acts. The regulatory legal regulation of
tax relations includes tax norm-setting, which results in normative-legal acts. Normative
interpretation of tax norms is connected with tax norm-setting. Its result is acts of
normative interpretation of tax legislation. Individual legal regulation of tax relations is
carried out during the course of tax enforcement. Individual tax and legal acts are means
of individual regulation of tax relations. In such acts an enforcement decision is made by
the tax authority. In the course of tax enforcement, a casual interpretation of tax rules
is carried out. Acts of casual interpretation of tax and legal norms can be objectified
in a separate document (an interpretative act), or be part of an individual legal act (law
enforcement decision). Casual interpretation as part of the law enforcement decision is
contained in the reasoning of the act. It reflects the reasoning of the law enforcer, the
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analysis of tax law norms. In the process of such an interpretative interpretation, a legal
interpretation of the legal norms can be implemented (Zaloilo, 2010: 107, 110).

Interpretation of legal norms is the establishment of the content of normative legal
acts aimed at disclosing the norm-setting agent expressed in them (Pigolkin, 1988: 60).
Interpretation is, on the one hand, an internal cognitive process of clarifying the meaning
of legal norms. On the other hand, interpretation is the result of the process of cognition,
L.e. its external expression. It consists of clarifying the content and meaning of the rules
of law (Pigolkin, 1962; Cherdancev, 1979). Interpretation plays a special role in the fiscal
law-making process. It is used to eliminate ambiguities and possible errors. Law has the
property of system. Legal norms interact with each other, therefore the created tax norm
should be logically incorporated into the existing system of law. Interpretation reveals the
meaning of existing norms and allows to identify gaps in legal regulation. It contributes
to the creation of better legal regulations. Besides, interpretation is an important element
in the implementation of the tax law in general and tax law enforcement in particular. It
is a prerequisite for the correct and uniform application of the interpreted legal norms.
Thus, interpretation penetrates all stages of legal regulation and is a condition for their
implementation (Zaloilo, 2010: 106).

3 Interpretation and tax law-making: correlation problems

In the tax and legal science, the problem of determining the place of acts of a written
explanation of the tax legislation in the mechanism of tax regulation requires solution. This
problem is revealed by judicial practice, in particular, in the Decree of the Constitutional
Court of the Russian Federation no. 6-P of March 31, 2015, Rulings no. 632-O-O of
October 2, 2007; no. 442-O of October 20, 2005; no. 319-O of November 5, 2002.

It seems that the main theoretical reason for this problem is “the lack of necessary
clarity on the issue of the correlation and criteria for delineating rulemaking and the
official interpretation (explanation) of legal norms” (Obrazhiev, 2010: 99). The main
approach is that no new legal norms should be created in the course of interpretation
(Pigolkin, 1998: 69; Cherdancev, 1979: 29). But there is also a broad understanding of
the interpretation of the rules of law that allows the subject of interpretation to change
the content of the legal norm without changing the text of the law (Gavrilov, 2000: 5-6;
Manukjan, 2006: 17, 20, 110-118).

In the legal science, the term “normative interpretation” is used. This is interpretation, “the
results of which extend to an indefinite range of persons and cases, i.e. an interpretation
that, like the norm of law, has a general character (general action) (Lazarev, 1972: 97).
Thus, the synthesis of the concepts “interpretation of law” and “rule-making” occurs. This
blurs the boundaries between the official interpretation of legal norms and lawmaking. A
consequence of this was the discussion, not concluded by a generally accepted decision,
about judicial acts as sources of law. It seems that there are criteria for distinguishing
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between normative interpretation and norm-setting. However, the boundaries between
them are often conditional and vague. The basis for distinguishing between normative
acts and acts of normative interpretation should be their content, or rather the sign of
normative novelty.

Interpretation of the legal norm requires clarification, disclosure of its meaning
laid down by the legislator (normative body). The result of the interpretation is new
knowledge about the rule of law, which logically follows from the interpreted norm
(Cherdantsev, 1972: 42-43). If the interpretation does not allow to give an unambiguous
and the only possible answer about the meaning of the legal norm, then the possibilities
of interpretation should be considered exhausted. Thus, explanations of the law are
derived from existing legal norms through grammatical, systematic, logical and other
means of interpretation. Clarifications of tax norms deepen knowledge about them, but
do not create new regulatory requirements, do not introduce normative novelty into the
interpreted tax legal norms. Thus, the limit of interpretation is the boundary between
the logical deduction of knowledge about the norm of law from the norm itself and the
creation of new regulatory prescriptions. The creation of new regulatory prescriptions
should be understood as law-making activity, and not interpretation (Obrazhiev, 2010:
100-101). “Interpretation, based on the provisions of applicable laws, can get positive
value. But for this it must be enshrined in the norms of law” (Nedilko, 2011: 31).

As an example of going beyond the adequate interpretation of tax norms, one can cite
the letter of the Ministry of Finance of Russia of 18.10.2012 no. 03-01-18/8-145. It
formulates a new norm, which does not follow from the meaning of the interpreted
provisions of Section V.1 of the Tax Code of the Russian Federation (control over
transfer prices in transactions). The letter concludes that the possibility of territorial
tax authorities in the course of desk and field tax audits to reveal the facts of price
manipulation in transactions is not related to controlled ones. The tax authorities have
the right to use the methods of transfer price control established by Chapter 14.3 of the
RF Tax Code. However, such conclusions of the Ministry of Finance of Russia do not
have an obvious logical connection with the interpreted provisions of the RF Tax Code
and therefore constitute a new legal norm.

4 Written explanations of tax legislation: problems of law enforcement

The principle of interpretation of all the unavoidable contradictions, doubts and
ambiguities of tax legislation in favor of the taxpayer, fixed by paragraph 7 of Article
3 of the RF Tax Code, is formulated incorrectly. Interpretation of the law is aimed at
eliminating contradictions and ambiguities. Therefore, if it is impossible to eliminate
them by interpretation, then the interpretation is powerless. Such a norm is defective and
must be removed or amended by the lawmaking body. This principle should be more
correctly called the principle of application in the taxpayer’s favor of a norm of tax
legislation containing unavoidable contradictions, doubts and ambiguities.
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It is necessary to clearly distinguish the powers of the Ministry of Finance of Russia
(financial bodies) and the Federal Tax Service of Russia to clarify tax legislation. It is
necessary to include in the RF Tax Code the powers of the Federal Tax Service of Russia
to clarify the tax legislation. Then paragraph 6.3 of the Regulation on the Federal Tax
Service of Russia will receive a legislative basis. The law should define and distinguish the
competence of the Ministry of Finance of Russia and the Federal Tax Service of Russia
in interpreting tax legislation.

It is important to unify the names of acts of a written explanation of the tax legislation.
Most often, the Ministry of Finance of Russia and the Federal Tax Service of Russia
call them letters. Resolution of the Government of the Russian Federation no. 1009
of August 13, 1997 (which approved the Rules for the Preparation of Normative Legal
Acts of Federal Executive Authorities and Their State Registration) determines the types
of regulatory acts of federal executive bodies: decrees, orders, rules, instructions and
regulations. But the legislator does not disclose the specifics of the indicated types of
acts. In which cases when regulating managerial relations, are the instructions adopted
as rules or regulations? (Starilov, Davydov, 2011: 130). The form and types of acts of
interpretation of law are not defined normatively. It is necessary to issue a law on
normative legal acts and acts of interpretation. To date, there are three draft laws on
regulatory legal acts of the Russian Federation.

In 1996, deputies of the State Duma drafted the RF Law “On Regulatory Legal Acts of
the Russian Federation” (no. 96700088-2), submitted to the State Duma, but it was never
adopted. The Institute of Legislation and Comparative Law at the Government of the
Russian Federation (ILCL) in 2012 developed a draft law “On Regulatory Legal Acts in
the Russian Federation” (Proekt federalnogo zakona, 2013). This is the second draft law
on normative acts. It contains a chapter on the official interpretation of normative acts.
The official interpretation of normative legal acts is generally binding, its legal force
corresponds to the interpreted act. The third draft of the Federal Law “On Regulatory
Legal Acts in the Russian Federation” was prepared by the Ministry of Justice of Russia
in 2014, but was not submitted to the State Duma of the Federal Assembly of the Russian
Federation.

Unfortunately, in Russia, not a single draft law has ever been adopted. Although, for
example, the Republic of Belarus has the Law of the Republic of Belarus of 10.01.2000
“On Regulatory Legal Acts of the Republic of Belarus”. All bills contain a section on the
interpretation of regulatory legal acts. But this does not exclude a special legal regulation
of the interpretation of the norms of tax law.

The official interpretation of the tax legislation can be considered from the general
philosophical categories of form and content. Clarification of the meaning of the tax
norm is content, and explanation is a form of interpretation. Therefore, it is correct to
refer to the act of a written interpretation of tax legislation as an “explanation”, and
not a letter. The internal form of explanation is its structure, and the external form
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can only be written. The act of normative interpretation should contain introductory,
descriptive-motivational and resolutive parts. The act of normative interpretation
becomes an integral part of the interpreted tax and legal norm and is applied in unity
with it.

Therefore, the principle of mandatory acts of an official written explanation of the
tax legislation should be consolidated. An officially interpreted tax and legal norm can
operate and be applied only in unity with an act of official interpretation. Acts of a
written explanation of the tax legislation should be officially published on the website of
the Ministry of Finance of Russia and the Federal Tax Service of Russia. Non-published
acts should not be binding;

I believe that the Tax Code of the Russian Federation should provide for the reverse
action of acts of a written explanation of the tax legislation. According to paragraph
5 of Art. 58 of the draft law “On Normative Legal Acts” of the Ministry of Justice
of Russia, the interpretation acts are retroactive and effective from the moment of
coming into force of the act to be interpreted. A similar norm is also contained in
the above-mentioned draft law ILCL (paragraph 5 of Article 77). This rule should be
consolidated in the Tax Code, because judicial practice is not uniform. For example, the
explanation of the Ministry of Finance of Russia exempts taxpayers from liability only
if it is received before the commission of a tax offense (Federal Arbitration Court of
the Moscow District: KA-A40/8197-08/2008, Federal Arbitration Court of the West
Sibetian: F04-1836/2007 (32977-A27-42), F04-3146/2007 (35046-A70-29), but there is
also an opposite practice: Federal Arbitration Court of the North Caucasus District:
A53-12417/2008 -C5-14/20009.

According to Art. 217.1 of the Code of Administrative Procedure of the Russian
Federation, cases on challenging acts containing explanations of legislation and possessing
regulatory features are under the jurisdiction of the Supreme Court of the Russian
Federation. Such cases are examined according to the rules of challenging normative
legal acts, but with some procedural features.

The contestation of a written explanation of the tax legislation is possible if three
conditions are met:

1) the act violates the rights and legitimate interests of the taxpayer;
2) the act has normative properties;

3) the content of the act does not correspond to the actual meaning of the clarified
normative provisions.

Theburdenof provingthe complianceof the contentof theactwith the meaningof therules
of lawis assigned to the Ministry of Finance of Russiaand the Federal Tax Service of Russia.
The act of normative interpretation has the right to be challenged by the persons against
whom this act is applied.
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From January 1, 2015, tax control in the form of tax monitoring is applied in Russia. The
analysis of Art. 105.30 of the Tax Code of the Russian Federation and the Requirements
for drawing up a motivated opinion of the tax authority leads to the following conclusion.
A motivated opinion is an act of interpretation of tax rules and facts of economic
activity of a taxpayer organization and is not a law enforceable act. It does not imply the
possibility of enforcement. If the taxpayer does not agree with the reasoned opinion,
then a mutually agreeing procedure is initiated in the Federal Tax Service of Russia.

A literal reading of Art. 105.31 of the Tax Code of the Russian Federation leads to
the conclusion that there is no possibility of judicial challenge to a motivated opinion.
Since a taxpayer cannot fulfill a motivated opinion, it is not a non-normative legal act.
Consequently, a motivated opinion cannot be challenged in court. A motivated opinion
is also not an act of normative interpretation, so the Supreme Court of the Russian
Federation is not authorized to consider its compliance with the law. It turns out that
the notification of the Federal Tax Service of Russia on the basis of a mutually agreeing
procedure is final and is not subject to judicial challenge. It is unlikely that this state of
affairs is consistent with the constitutional right to judicial protection.

5 Conclusion

It is necessary to develop and include in the RF Tax Code a normative construction of
interpretation of tax norms.

It seems that due to the lack of normative powers of the Federal Tax Service of Russia,
only the Ministry of Finance of Russia, the financial bodies of the constituent entities of
the Russian Federation and municipal entities have the right to issue written explanations
addressed to an indefinite range of taxpayers (normative interpretation). The Federal
Tax Service of Russia should be empowered to clarify the application of tax legislation
at the request of a particular taxpayer (casual interpretation). At the same time, the
interpretation position expressed in the written explanation of the Ministry of Finance
should have greater legal force than the interpretative provision contained in the letters
of the Federal Tax Service of Russia.

The delineation of written explanations of tax legislation and informing taxpayers should
be carried out according to the degree of intellectual and logical processing of normative
material. Informing should be limited to literal reproduction of the text of the norms
of tax legislation without formulating conclusions and advice of the tax authority. If
the text of the letter of the Federal Tax Service of Russia contains a logical reasoning
and formulates a legal advice, then this should be understood not as informing, but as a
written explanation of the tax legislation (interpretation of the tax law).

Written explanations of the tax legislation are acts of official interpretation of tax laws
and therefore must be mandatory for taxpayers, provided there is an effective legal
mechanism for challenging the interpretations contained in them.
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Since the interpretation position is valid and applied in conjunction with the interpreted
norm of the tax law, it must have the retroactive effect. The reverse effect of a written
explanation of the tax legislation is not allowed only in the event of deterioration in the
legal status of the taxpayer.

The procedure for issuing and publishing written explanations of the tax legislation
should be regulated normatively in the Tax Code of the Russian Federation or in the
administrative regulations. The most acceptable name for acts of interpretation of tax
rules is “explanation”, and not “letter”. All regulatory explanations of the tax legislation
should be published on the official website of the Ministry of Finance and the Federal
Tax Service of Russia.

An obligatory element of the structure of explanation of the tax legislation should be
a descriptive-reasoning part containing logical reasoning of the interpreting subject, the
presence of which will allow the court in case of challenge to check the correctness of
the interpretation of tax norms.
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THE PREVENTIVE MEASURES OF COERCION IN RUSSIAN TAX
LEGISLATION AND LAWMAKING

Ekaterina Efremova’

Abstract:

The purpose of this article is to determine the necessity to develop preventive tax enforcement
measures, lacking in the contemporary Russian tax legislation. The views presented in the scientific
literature on administrative, financial and tax law related to the issue have been analyzed, the
hypothesis of an erroneous attribution of organisational preventive measures, as well as the ones
which are the part of tax surveillance, to tax enforcement measures and the lack of tax coercion
preventive measures at the moment has been expressed. Basing on the systematic and analytical
approaches, the author has formulated proposals to supplement the existing tax legislation with
the norms foreseeing that tax authorities will enact preventive tax enforcement measures in the
form of issuing an order to the taxpayer to refuse to commit or continue a tax offense.

Key words
Tax coercion, preventive measures of coercion, commission for the tax base legalisation.

JEL classification: K 34

1 Introduction

The article sets the objective to identify preventive measures within the frame of tax
coercion by analyzing the existing views in the scientific literature relating to such
measures. The theoretical foundation of the research comprises the publications by
Sattarova, N.: Coercion in financial law, 2006; Kinsburskaya, V: Responsibility for the
violation of fiscal legislation, 2013; Razgildyaeva, M.: Legal persuasion and coercion:
theoretical grounds (exemplified by financial legislation)”, 2012. The paper develops a
hypothesis about the absence of direct norms covering preventive coercive measures in
the current Tax Code of the Russian Federation.
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of state law. The author of two textbooks on tax and financial law, as well as eleven articles published in
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2 Preventive Measures of Coercion in the System of Enforcement
2.1 The Concept of Preventive Measures

The concept of preventive measures within the frame of legal coercion has been first
explained in the works on administrative law but still remains arguable.  Among the
grounds for applying administrative preventive measures specialists name the threat of
committing an offense, undesirable phenomena which may cause harm to an individual,
society or state (epidemic, natural disasters, production accidents, fires).

In the view of some authors (Kurakin, Kostennikov, Myishlyaev, 2015: 913-920)
preventive measures are operational in nature. The aim of their application is the
identification and elimination of breaches of law, prevention of the threat of ensuing of
possible harmful, dangerous and, not unusually, heavy consequences (e.g. the imposition
of quarantine), prevention of offenses (checking of documents, search), minimization
of the harm that may result from unlawful actions.

However, it is worth saying that not all the specialists agree with the coercive nature of
such measures. P1. Kononov, for example, brands preventive measures as legal restrictions
(Kononov, 1998: 27-28). A.V. Malko does not distinguish measures of prevention as a
separate form of state coercion (Malko, 1999: 197). M.S. Studenikina noted that “only
administrative penalties and preventive measures whose application is justified by the
presence of an offence can be considered measures of administrative coercion while
numerous measures of administrative-preventive character should not be included into
the general classification of administrative coercion measures” (Studenikina, 1968). M.
B. Razguildyaeva states that “despite a long-standing period of administrative preventive
measures existing in the system of legal coercion, they have not been given a refutable
rationale for belonging to the institute of legal coercion”. The author also considers that
the institute of administrative-preventive measure is artificially involved in the structure
of legal coercion (Razguildyaeva, 2012: 179).

2.2 Discussion on Preventive Measures of Coercion in Tax Law

Various views regarding preventive measures of coercion are expressed within the
branches of financial and tax law. Yu. Yu. Kolesnichenko thinks that “state (tax)
authorities undertake certain activities aimed at the prevention of wrongs in this sphere
(provide written explanations regarding the application of the tax and levy legislation,
communicate the relevant information to the taxpayers at their requests). However,
such measures are not coercive and are not connected with a concrete offense, so it
would hardly be reasonable to treat them as measures of administrative coercion”
(Kolesnichenko, 2002). M. B. Razguildyaeva expresses an opinion that the reason for
legal coercion is committing an offense, i.e. an action or an omission resulting from the
failure to fulfill a legal obligation by the subject of the legal relations and a form of which
an omission is considered to be (Razguildyaeva, 2012: 186).
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N. A. Sattarova, conversely, considers that the current legislation (article 7 of the “Tax
Authorities Act” of the Tax Code of the Russian Federation) within the frame of tax
relations allows to identify measures having precautionary effect on the taxpayers.
Such measures may also include “the inspection of monetary instruments, accounting
records, reports on the payments to the revenue, certificates, estimates by tax authorities”
(Sattarova, 2006: 211).

V. A. Kinsburskaya has concluded that within the system of tax coercion there are some
preventive enforcement measures “aimed not only at the prevention of violations of tax
and levy legislation, but also at establishing conditions that will allow tax bodies to exercise
their supervising functions effectively and easily” (Kinsburskaya, 2013). To such measures
the author refers the following: “interrogation of witnesses, examination of premises and
areas, inventory of property, discovery of documents and things, seizure of documents
and things; obliging a taxable person to remedy the identified violations of the tax and
levy legislation and control of compliance with the requirement” (Kinsburskaya, 2013).

Assessing the said measures, D. U. Charukhin also notes that, on the one hand, “they
bear preventive load encouraging a taxpayer, under the threat of constant control by the
tax authorities, to follow tax laws, calculate the taxes and other payments properly and
pay them fully and duly to the relevant state budget. On the other hand, such measures
are used by the tax authorities as “the instruments of supervisory functions” helping to
identify tax violations and crimes” (Charukhin, 2005: 107).

The preventive measures which are actually provided by the current tax legislation are a
part of fiscal control and there are no sufficient grounds to agree on their belonging to
the institute of coercion.

Undoubtedly, from the perspective of government management and social benefit
preventive measures are the most preferable since both for the state and society, as well
as for the coerced entity, it is better to prevent an offense. However, in the current
tax legislation there are still no legal mechanisms to prevent concrete individuals from
breaching their tax liabilities. The actions of tax authorities set out in the tax legislation and
used by some authors as examples of preventive measures in tax law, such as inspection of
premises, examination of documents, etc. identify, as a rule, already committed wrongful
acts and, thus, cannot impede the commission of a crime.

3 The Perspective of Preventive Measures of Coercion in Tax Law

3.1 Commissions on Tax Base Legalisation — a Special Form
of Relationships Between a Taxpayer and a Tax Body

Along with the absence of direct norms providing for coercive measures of prevention
in the current legislation, a specific form of relationships between a taxpayer and a tax
body has been applied within the scope of work of commissions on tax base legalisation,
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performing under authority of the letter from Russia Federal Tax Service no. AC-4-
2/12722 of March 21, 2013.2

The modus operandi of the commissions stipulates that in accordance with the analysis
of the tax base and tax payment data (VAT, profit tax, enterprises property tax, land tax,
taxes paid within the frame of special tax regimes, personal income tax) taxpayers might
be issued with a letter of information.

The letter displayed actual violations, discrepancies and other issues identified dutring
the preparation for the commission meeting to which the taxpayer was also invited. The
taxpayer was at the same time advised to clarify all the tax liabilities in accordance with
article 81 of the Tax Code of the Russian Federation.

Following the revision the commission made recommendations with a due date to
eliminate all the violations committed at the stage of tax base formation.

Failing to appear at the commission without a reasonable excuse, the taxpayers faced
penalties imposed in accordance with article 19.4 of the Russian Federation Administrative
Offenses Code.

The results of the commission’s work aimed at the legalisation of the tax base have
received mixed reviews. Following the data published at the website of the Federal
Tax Service of Russia it can be seen that, for example, in Krasnoyarsk, Leningrad and
Tver regions in 2014 — 2015 certain advances in tax revenues were detected which
were partially provided by the improved performance of the commission on tax base
legalisations. In Kostroma region about 25% of loss-making organizations stopped
claiming damages in the subsequent reporting periods having reduced 100 mln roubles
deficit and recorded a profit of 160 mln roubles. In Krasnoyarsk region over a nine-
month period 4020,7 thousand roubles deficit has been reduced, 8,35 thousand roubles
of uniform tax on imputed income and 51,4 thousand roubles of the tax imposed upon
those taxpayers who chose income as the object of taxation, were paid into the budget
(https:/ /www.nalog.ru/rn77/news/activities_fts/5282972/).

Some practising lawyers criticize the work of the commissions. A. V. Bryizgalin, for
example, supposes that “itis a violation of law to summon taxpayers to such commissions
as, practically, tax authorities “bother” the taxpayer whenever they want either because they
have some “suspicions” or being under the threat of being held accountable and imposed
a fine in accordance with article 19.4 of the Russian Federation Administrative Offenses
Code” (http://www.nalog-briz.ru/2013/05/27032013-03-9172013.html#more).

D.V. Sokolov believes that “special tax commissions, despite all the declared good reasons,
actually promote business tax terrorism. It is the author’s opinion that in the modern
world where tax code and administrative provisions for the public authorities exist, there

2

Since March 21, 2017 commissions on tax base legalisation deal with the issues of proper tax base
formation for calculating personal income tax and insurance premium (The letter of FTS of July 25,
2017 no. ED-4-15/14490@ “About the work of the commission on tax base and insurance premium
base legalisation”)
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is no necessity in commissions, dedicated presences or extraordinary meetings whatever
goals they pursue or whatever disciplinary methods they use (Sokolov, 2017: 43-51).

3.2 The order to the taxpayer to specify tax liabilities independently
as a measure of preventive tax coercion

The critical remarks against the work of the commissions on the tax base legalisation
stated above are well justified. The interference of the tax authorities with the issues
of tax base formation and the determination of certain taxpayers liabilities is actually
possible only in cases and forms directly envisaged by law. At the same time, the working
experience of the commission on tax base legalisation can be used in the development
of legal regulation of the relations between tax bodies and taxpayers in order to prevent
tax offenses.

The following reasons can be brought in justification of this opinion:

1. As it is known, “tax law is virtually the only branch in the Russian legal system
where the majority of offences and abuses of rights is committed negligently,
i.e. because of ignorance and misunderstanding of tax provisions, inability to
interpret and apply them properly” (Bolotov, Ivanchenko, 2013: 312-314).

In this regard deterring faithful taxpayers from pertaining violations and giving
them a real possibility to remedy existing mistakes cannot be considered as an
abuse of their rights and interests.

2. In recent years the work of tax authorities has been widely supplemented
with informational resources containing detailed information about taxpayers’
transactions connected with tax base formation. This results in the appearance
of a previously missing possibility to prevent tax wrongs or to curtail them at an
early stage when it is easy to restore the balance of public and private interests. In
the perspective, taking into consideration the experience of European countries?,
a move towards full electronic administration in the sphere of taxes and levies is
deemed.

3. Should tax authorities get any information in relation to certain taxpayers
committing actions or omissions that might result in tax offenses, the state is
obliged to provide the implementation of the relevant measures to prevent such
illegal acts as well as to benefit both social interests and taxpayers’ concerns.

4. According to the general theory of law, the reasons for applying measures of
legal coercion can be offenses ot other legal anomalies* which might also include

Krzysztof Teszner E-tax administration in the contemporary Polish system of financial law, https: //
www.law.muni.cz/sborniky/system-of-financial-law/ system-ot-tax-law.pdf

Anomaly (anomalia — greek.) — a deviation from the norm, from common law, irregularity. Legal anomaly
is a deviation from legal order arising out of both guilty and innocent behaviour. In the scientific
circulation this term has been introduced by V.D. Ardashkin.
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the stage of preparation for a tax offense. The Tax Code does not consider a
corresponding behaviour for a tax body in such a situation. Formally, a tax body
is only entitled to use the information it has about the signs of a tax offense
commission when conducting monitoring activities. It appears that in order
to meet the objectives of moving towards a new “partner” model of fiscal
management in the Russian Federation, it is worth adopting provisions regulating
grounds and procedures of the interaction between tax bodies and taxpayers
in the situation when the balance of interests can be kept without any control
activities or tax sanctions.

4 Conclusion

The hypothesis about the erroneous attribution of preventive measures, as well
as the ones which are a part of tax surveillance, to tax enforcement measures and
the lack of tax coercion preventive measures in the Russian legislation has been
confirmed.

Basing on the reseatrch, the author confirms the necessity to establish a version
of preventive measures of coercion in tax legislation. It is advised to consider
the working experience of the commission on tax base legalisation which, among
other forms of work, offers to send proposals to a taxpayer to specify the tax
base and tax liabilities independently.

The author recommends supplementing article 31 of the Tax Code of the Russian
Federation (the rights of the tax bodies) with the following competencies: “When
identifying facts that might result in tax offenses, a tax body sends to the taxpayer
a motivated order (warning) to check the identified facts, specify tax base and
identify tax liabilities by themselves.” Application of such a norm to a particular
taxpayer can be considered as a preventive measure of tax coercion.
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Abstract

This contribution deals with the issues of tax consolidation in context of tax sovereignty and fiscal
security theory. The main aim of the contribution is to confirm or disprove the hypothesis that
inclusion of tax consolidation rules in the national legislation, being the sign of tax sovereignty,
may threaten the national fiscal security. The methodology of the study includes general scientific
methods (analysis, synthesis, induction, deduction, comparison, description) as well as particular
legal academic methods (interpretation of legal acts, formal legal method).

The main results of the researchareas follows. The emergence of theinstitution of tax consolidation
is a natural consequence of the development of the world economy. Most developed countries in
the world actively include elements of consolidation into taxation systems, successfully providing
a balance between the positive and negative consequences of its implementation. The practice
of applying the institution of consolidated groups of taxpayers confirms the existence of a
significant number of advantages and disadvantages of tax consolidation in Russia.

The authors conclude that the inclusion of irrational tax consolidation rules in national legislation
may threaten the national fiscal security when it is not supported by the results of economic analysis
and doesn’t comply with legal technique. The rules of tax consolidation cease to be a manifestation
of tax sovereignty and become a threat to national fiscal security when they are accompanied by
the right of the constituent entities (or other territorial units) to differentiate the tax rate for the
participants of consolidated groups of taxpayers, and the falling incomes of the constituent entities
with a low level of budgetary capacity not compensated by inter-budgetary transfers.
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1 Introduction

The main aim of the contribution is to confirm or disprove the hypothesis that inclusion
of tax consolidation rules in the national legislation, being the sign of tax sovereignty,
may threaten the national fiscal security.

The main research question is when and why the rules of tax consolidation cease to be a
manifestation of tax sovereignty and become a threat to national fiscal security.

The answer to this question will be given using general scientific methods (analysis,
synthesis, induction, deduction, comparison, description) as well as particular legal
academic methods (interpretation of legal acts, formal legal method).

The legal issues of tax consolidation were in the focus of researches of: A. Ting (The
Taxation of Corporate Groups Under Consolidation: An International Comparison.
Cambridge, 2013), W. Schén, U. Schreiber, C. Spengel (A Common Consolidated
Corporate Tax Base for Europe. Berlin, 2008); M. Gammie (Achieving a Common
Consolidated Corporate Tax Base in the EU. Brussels, 2005); D. Friedel (Intercompany
dividends matter more than you might think, in: Corporate Taxation, 2007: 3—10.),
A. Takasaki (Consolidated tax return system, in: Shin Nihon Ernst and Young Sney
Newsletter, 2002: 5-6); A. Edstorm (The new Danish tax regime — Attitudes and
opinions of different Swedish interested parties, in: Accounting and Finance, 1999,

2016).

The issues of tax sovereignty were researched by: S. Douma (Optimization of Tax
Sovereignty and Free Movement, Amsterdam, 2011), S. Jansen (Fiscal Sovereignty
of the Member States in an Internal Market: Past and Future, Amsterdam, 2011),
1. Kucherov (Components of Financial Security and Its Legal Provision, Moscow, 2017),
A. Pogortletskiy (Principles of International Taxation and International Tax Planning,
Saint-Petersburg, 2005), S. Ovsyannikov (Constitutional and Legal Basis of Tax Relations,
Saint-Petersburg, 2001).

The problems of tax consolidation in the context of the theory of tax sovereignty have
not been sufficiently researched by lawyers.

The development of the world economic system stimulates the emergence of new forms
of management characterized by the enlargement of national and international business,
the unification of production, financial and legal resources of individual enterprises into a
single system in order to optimize their functioning and reduce the risks arising within the
framework of entrepreneurial activity. Concerns and holdings are becoming increasingly
widespread, and economic integration is proceeding along the path of preserving legal
independence for individual participants, with almost complete establishment of their
interdependence in the economic sphere.

These trends are reflected in the development of tax systems of various states. It is
expressed, among other things, in the formation of institutions of consolidated groups
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of taxpayers, in particular for profit tax purposes. Tax consolidation allows to optimize
the tax burden on participants in large business structures and simplify tax administration.

Reforms carried out in this area deserve close attention and require an assessment of
their effectiveness.

2 Formation of the Institute of Consolidated Groups of Taxpayers
in World and Russian Practice

The concept of a “consolidated taxpayer” originated in the early 20th century in Austria
(Chaykovskaya, 2010: 506). In this case, the reason for combining the tax base of individual
entities was the need to optimize tax procedures. Legislative execution of tax consolidation
in Austria took place much later and was carried out on the basis of judicial practice.

The purpose of combining the tax base of a number of companies in the US and
Spain was the opposition to the fragmentation of business and the stabilization of tax
revenue to the state budget (Bannova, 2011: 39). The Institute of Consolidated Groups
of Taxpayers (hereinafter referred to as CGT) in these states had a more formal legal
character.

Special rules for taxation of group “Organschaft” companies were introduced in 1920
in Germany that gave rise to the establishment of full-fledged legal mode of consolidate
taxation. This mode was enshrined in France in the 1980s, in Australia and Japan — in
2002 (Ikonnikova, 2009: 5).

Nowadays the tax consolidation institute is present in the taxation systems of most
countries of the European Union, where the basis of consolidated taxation was the
Council Directive of 23.07.1990 “On the general taxation system applied to the parent
and subsidiaries in the case of their location in different EU Member States “ and the
7th Directive of the Council of the EU of 13.07.1983, which regulates the procedure for
reporting by interdependent enterprises.

In March, 2011 the European Commission launched a proposal for a Common
Consolidated Corporate Tax Base and after long discussions in October, 2016 the
Commission proposed to re-launch CCCTB. This taxation system will be mandatory for
large multinational companies with global revenues exceeding EUR 750 million. This
proposal is also being discussed a lot in European scientific contributions (Gajewski,
2017: 371-372; Kappel, 2017: 394-401).

The idea of introducing the legal institute of the CGT in Russia was first discussed
comprehensively in the drafting of the Tax Code of the Russian Federation, but was
rejected because of insufficient level of development and lack of experience and
resources for Russian tax authorities that allow tax interaction with major subjects of
tax legal relations. The immediate impact of the CGT Institute in Russia is related to the
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enactment of Act no. 321-FZ/2011 On Amending Part One and Two of the Tax Code
of the Russian Federation in Connection with the Creation of a Consolidated Group of
Taxpayers. So, from January 1, 2012, Part 1 of the Tax Code of the Russian Federation
has been expanded with Chapter 3.1 devoted to the procedure of the establishment and
basics of the operation of CGTs.

The main reason for the establishment of tax consolidation in 2011-2012 was the dynamic
growth of the Russian economy and the associated education and activities of integrated
business groups. Like all taxpayers, having interests opposite to the state’s tax policy, large
holdings have great resources for countering it. Using the imperfection of the Russian
legislation, large taxpayers organized the transfer of the profit center to jurisdictions with
reduced taxation, which was facilitated by the Art. 284 of the RF Tax Code providing
the possibility of the constituent entities of the Russian Federation to reduce the rate of
income tax in the part coming to the regional budget. The result was the emergence of
unscrupulous tax competition between subjects of the Russian Federation, manifested in
the struggle for profit centers of large taxpayers in exchange for various benefits, as well
as an unjust disproportion in the amount of tax revenues of the budgets of the subjects
of the Russian Federation.

The years of 2000-2010 were characterized by a sharp increase in the number of large
corporations and holdings in Russia (Evnevich, 2013: 198). The preventive, suppressive
and punitive potentials of the tax legislation in the specified conditions proved ineffective,
and it became necessary to find and legislate more flexible ways of influencing the state
on the activities of large taxpayers, which consist in creating for the latter conditions
reducing interest in tax manipulation.

The introduction of the CGT institute in Russia is also caused by the need to shift the
bulk of taxation to regions where the concentration of production capacities reaches a
maximum, to transition to international financial reporting standards, to reduce the tax
burden on large business, and to improve tax control over transfer pricing,

3 The Essence of the Institution of Consolidated Groups of Taxpayers

There is no unity of opinions in the scientific community on the issue of the number
of existing models of consolidated taxation (Bannova, 2011: 39; Shamonin, 2015: 195;
Ermakova, 2015: 94). In our opinion, the most justified way is the identification of four
basic models of tax consolidation.

The first of these involves attributing all losses and profits to the parent company, when
the rest of the corporation is treated as its internal units. The given model has developed
in Germany, and also in Austria where the participant of group of tax bearers before
the introduction into it is obliged to reduce the profit on the losses received by it for
acquisition of the right to read to itself losses of group (Gerdes, 2008: 71).
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The second model developed in the UK and Singapore, where the group’s exemption
system is used, which allows to transfer losses of one member of the taxpayer group to
another.

The third, most common model involves a separate calculation of the profits of each
group member, followed by the consolidation of the amounts received at the level of
groups of companies, after which the parent company calculates and pays the tax on
behalf of the entire group.

Finally, the last, fourth, model was established in Holland. Participants in the consolidated
group can account for their own losses and profits after using the group’s losses.

The model of consolidation of taxpayers in Russia combines the signs of the third and
fourth models.

The concept of “tax consolidation” in the established world practice, as a rule, implies
“... a regime established in the legislation on taxes and fees in a number of countries
where a group of companies or other enterprises (trusts or partnerships) with absolute
or preferential participation of some in others is perceived as one economic unit for
taxation purposes” (Smirnov, 2010: 34). Such an understanding of tax consolidation was
established in the US and France. At the same time, the CGT should be distinguished
from a holding or corporation that can act as elements of the CGT, but must be identified

with it (Bannova, Grinkevich, 2013: 91).

According to the RF Tax Code, the consolidated group of taxpayers in Russia is a
voluntary association of taxpayers of corporate income tax on the basis of an agreement
on the establishment of a consolidated group of taxpayers with a view to calculating
and paying corporate profit tax, taking into account the aggregate financial result of
economic activities of these taxpayers.

It is noteworthy that the CGT in Russia is a non-legal entity and is formed by legal
entities on a voluntary basis. The legal basis for consolidation is the agreement on the
creation of the CGT, while the purpose of the association is the acquisition of a special
regime for calculating and paying corporate income tax. The scientific literature also
indicates that the purpose of formation of the group is to reduce the tax burden, which
not only allows businesses to minimize their costs, but also has a stimulating effect to the
implementation of investment projects, which are at the initial stage and may be a loss
(Ryumina, 2013: 145).

The legislation on taxes and duties of the Russian Federation establishes the requirements
for organizations that are members of the CGT (Article 25.2 of the RF Tax Code). Thus,
not every legal entity may become a party to the agreement on the establishment of a

consolidated group of taxpayers and, respectively, participant of the group (Efimova,
2016: 17).
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4  Tax Consolidation Rules as a Manifestation of Tax Sovereignty

Being a kind of state sovereignty, tax sovereignty has all of the attributes applied to the
field of taxation. Such attributes, as explained by the Constitutional Court of the Russian
Federation, include “the supremacy, independence and autonomy of the state power, the
fullness of the legislative, executive and judicial power in its territory and independence
in international communication” (Constitutional Court: 10-P/2000).

In the context of tax sovereignty, supremacy refers to the ability of public authorities to
impose and collect (including through the use of legal coercion) taxes and duties on the entire
territory of the country in respect of any economically related collectives and individuals,
regardless of their will. The right of the state to determine independently the indicators of
assessment of the taxpayer’s financial and economic activities necessary for tax purposes is
an integral element of state sovereignty (Constitutional Court: 1047-O-0O/2009).

The discretion of the legislative authorities to establish the elements of taxation is
implemented inter alia through the legislative expression of the possible consolidation
of taxpayers, the tax base and tax reporting. That is, the legislative expression of the rules
of tax consolidation is a direct manifestation of the tax sovereignty of the state.

5  Positive and Negative Aspects of the Application of Legislation
on Consolidated Groups of Taxpayers

The significance of tax sovereignty lies in the fact that its existence allows the state to
carry out an independent tax policy that allows it to meet its own needs of the population
living in the territory of the state. It should be noted that the unrestricted exercise of tax
sovereignty may itself pose a threat to the national fiscal security in the case of decisions
taken by public authorities, when such decisions do not meet the goals of the economic
development of the state.

Tax sovereignty may be restricted (but only by national courts) to the extent that
legislative decisions in the tax area begin to pose a threat to the national fiscal security.
Thus, according to Art. 2 (4) of the General Part of the Tax Code of the Republic of
Belarus it is forbidden to establish taxes, duties and privileges for their payment which
cause damage to the national security of the Republic of Belarus, its territorial integrity,
political and economic stability (Pilipenko, 2006: 21-30).

Numerous works of Russian and foreign researchers have been devoted to the study of
questions of efficiency and economic feasibility of the creation of CGT. At the same
time, the majority of foreign authors note the positive influence of the Institute on the
economic activities of the group members, the increase in the indices of this activity of
the organizations included in the group in comparison with the situation that existed
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before the creation of the CGT (Friedel, 2007: 3-10; Takasaki, 2002: 5-6; Yujiro, 2005:
23-29; Edstorm, 1999: 3).

5.1 Positive Aspects

The practice of applying the institution of consolidated taxation on corporate profit
tax from 2012 to 2017 allows us to judge the advantages and disadvantages of legal
regulation of the establishment and activities of CGT in Russia.

The main advantages for participants of CGT are in the order of determining the tax
base for calculating the corporate income tax. The participants of the CGT are also
interested in the potential reduction of tax risks when making transactions within the
group; there is no need to prove compliance with market prices of transactions made by
organizations between themselves within the group.

The interest of the state in the development of tax consolidation is equally important.
It leads to a decrease in the opportunities for large taxpayers to use schemes to evade
taxes on profits using transfer pricing. “The use of prices that do not correspond to the
market level in transactions between participants of one CGT does not in fact create a
threat of budget losses due to income tax and distortions in the distribution of the tax
base between regions, since undervaluation of income (overstatement of costs) by one
party to the transaction entails a simultaneous understatement of costs (income) from
the other party to the transaction in a similar amount taken into account when calculating
a single tax base” (Babenko, 2015: 5).

The proportion of profit attributable to each participant of the CGT and its separate
subdivision is calculated as the average arithmetic value of the specific weight of the
average number of employees (labor costs) and the specific weight of the residual value
of the depreciable property of that participant or a separate subdivision, respectively,
in the average number of employees (costs of payment labor) and the residual value of
depreciable property in general according to CGT (Tax Code of the Russian Federation,
Art. 288), whereby “... payment of the regional part of the income tax to the budgets of
the regions in which the income was actually received, and not in the budget of the region
in which the registered umbrella organization vertically integrated group of companies”
(Shamonin, 2015: 193), as a result of which prerequisites are created for establishing
the financial independence of the subjects of the Russian Federation and reducing the
dependence of regional budgets on transfers from the federal budget.

The overall procedures of tax administration are realized in respect of the CGT
participants. It entails reduction of costs of tax authorities related to collection of
corporate profit tax from CGT as well as costs of implementation of tax control.

An opinion is expressed that the consolidation institute stimulates the development
of integrated structures, which results in the unification of the tax system, and the
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development of competitiveness of interconnected producers in the domestic and
international markets (Ryumina, 2013: 141).

The inconvenience of the members of CGT may be related to the potential likelihood of
transferring responsibility to them for non-payment of income tax, fines, and penalties
if the responsible member of CGT does not fulfill the obligation to make appropriate
payments to the budget. In addition, there is the possibility of suspending transactions
on the accounts of all participants CGT to ensure execution of the judgment for the
recovery of arrears. Bank accounts of all of the participants of CGT may be blocked at
the same time, if the decision is made to suspend operations for failure of submitting
corporate profit tax report.

In addition, there is actually no ability to use the tax consolidation of the accounting
for losses on business start (Vikulov, 2009: 24; Vitvitskaya, 2015: 23; Babenko, 2014:
138). The newly established company, as a rule, suffers losses in the first few years after
its creation. However, under the provisions of the Tax Code, taxpayers who had losses
before the entry into CGT actually lose their right to use them until they quit their
membership.

Some researchers noted that a significant shortcoming of the CGT institute is imposing
of almost all tax obligations on the responsible member of CGT (Bannova, 2013: 117).
But such opinion is doubtful: the responsible member is usually the most powerful
member of the CTG in legal and economic sense.

After the inclusion of CGT institute in the Russian legislation it was noted that the
consolidated budget of the Russian Federation lost more than 3 billion roubles of
corporate profits tax during three quarters of 2012. According to the deputy head of the
Russian Federal Tax Service D. Egorov, it is a little sum for the state, but 40 regions felt
positive budget results from the introduction of CGT, and only 10 — 15 RF constituent
entities lost part of the budget revenues.

According to the calculations of the Ministry of Finance of Russia, more than 50 regions
gained benefits from the introduction of the mechanism of the consolidated group of
taxpayers, and more than half of the losses were suffered by Moscow and Khanty-
Mansiysk Autonomous District (Babenko, 2014: 136). It is difficult to agree with the
principled criticism of the CGT institute by the RF Accounts Chamber. According to the
auditors, in 2016 CGT members paid to the consolidated budget half as much profit tax
(296 billion roubles) as the same companies listed in 2011; the budget deficit has increased
in four regions of the Russian Federation (Republic of Karelia, St. Petersburg, Belgorod
region, Kemerovo region) in comparison with 2011 (Yashunskiy, 2018). However, it is
obvious that crisis phenomena in recent years in the economy, inevitably leading to a
decrease in the tax base, impact on such a significant reduction in tax revenues. The
following conclusion of auditors is more significant: corporate profit tax revenues from
CGT participants have reduced in half of the regions and have increased in the other
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half of the regions over 5 years of functioning of the CGT institute. Moreover, the
reduction, as we found out, concerned regions with the highest level of fiscal capacity,
donor regions.

Therefore CGT institute essentially solves the most important problem of redistribution
of profit share from the regions where the main holding companies are located to the
regions where the production facilities of the holdings are actually located.

Meanwhile, since 2014 Russia has established a moratorium on the creation of new CGT
and on the inclusion of new participants in the existing CGTs (an exception was made
for PJSC Gazprom in 2017).

5.2 Negative Aspects

The inconsistency of the effect of CGT on the structure of the regional budgets causes
the biggest number of fears. “The aim of fiscal consolidation is the redistribution of
income from profit tax at the very region where the profit is created, rather than the
region where the parent company is located” (Shuvalova, Yurchenkova, 2014: 372).
However, the CGT institute simultaneously leads to the erosion of the share of the tax
base of a number of budgets. It results in reduced accuracy of forecasting the volume
of income from corporate profit tax. There is no unified approach to the calculation
of lost income from profit tax for CGT organizations at the federal and regional level,
there is no prediction mechanism of CGT activities results in the coming period in the
context of the territories, as well as methods for determining compensation of shortfall
in regional budget revenues (Alkaeva, 2016: 122).

The outflow of a significant amount of revenues occurring in the context of the
redistribution of tax revenues from the CGT becomes a significant problem for a number
of regions. The creation of the CGT, among other things, implies an initial significant
reduction in the amount of income tax payable to the respective budgets due to the
special procedure for their calculation. Reducing the tax burden on large businesses in
the future should contribute to its dynamic development, which means the economic
growth, and the profits of organizations will increase as a result, tax payments to regional
budgets will also increase. Such mechanisms are effective in a situation when the state
can afford long-term legal solutions in a stable economic environment; however, modern
Russian realities exclude such situation.

It is necessary to amend the legislation in order to eliminate the above-mentioned
contradictions and to ensure a balance between the benefits for taxpayers and the interests
of national fiscal security in the process of tax consolidation.

Firstly, it is compensation of revenues lost due to the consolidation in regions with low
level of fiscal capacity by the means of inter-budgetary transfers. There are few such
regions. Fiscal capacity per capita is higher than the national average in the regions with a
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major share of the shortfall in income due to tax consolidation (Moscow, Saint-Petersburg,
Krasnoyarsk region, Tyumen region, Khanty-Mansiisk Autonomous District).

Secondly, it is necessary to restrict the rights of RE constituent entities on the reduction
of the regional share of the tax rate on the corporate profit tax in relation to the CGT.
Reduction of corporate profit tax revenues from CGT is inextricably linked with the
application of reduced tax rates established by the laws of the Russian Federation by the
participants of CGT. The reduced rate is valid in 27 regions. Due to the use of such benefits
by participants of the six CGT corporate profit tax to the budgets of the constituent
entities of the Russian Federation over 9 months of 2015 decreased by 25.8 billion roubles
(Konovalova, 2016), and all the constituent entities of the Federation received 40 billion
roubles less for 2015 and 5.6 billion roubles less for 2016 (Yashunskiy, 2018).

Constitutionalists distinguish the unity of state power as an important feature of
sovereignty (Kazannik, Kostiukov, 2016: 7). Unity in the field of taxation means systemic
integrity in the forecasting and implementation of tax policy throughout the country.
Therefore, we evaluate extremely negatively (from the point of view of maintaining tax
sovereignty) the existing rules of consolidation that allow to differentiate the regional tax
rate on profits of organizations. Such rules lead to internal migration of the responsible
members of the CGT and to the uneven collection of their taxes in the budgets of the
RF constituent entities.

6 Does the extension of tax consolidation on VAT threaten
the national fiscal security?

International experience shows the effectiveness of the introduction of tax consolidation
to calculate and pay not only income tax but also value added tax. We may name the
following positive effects of such consolidation: a decrease of formal fragmentation
of the business, an increase of the collection of VAT due to the foreclosure on the
assets of all members of the group, and reducing the cases of deduction of “incoming”
VAT without corresponding payment of “outgoing”, and as a consequence reducing the
costs of tax administration (Savseris-Rublskiy, 2010: 43). The consolidation of VAT has a
positive impact on the tax security of taxpayers, who can reduce transaction costs for the
submission of tax reports, control the accounting of subsidiaries by the parent company,
eliminate the cost of paying VAT on intra-group transactions, costs for submission
of documents on such transactions to the tax authorities, reduce cash gaps due to the
exclusion of VAT refund by one members of group in case when other members pay it
(Bannova, Grinkevich, 2013: 91).

At the same time the introduction of tax consolidation, taking into account the procedure
of calculation and collection of VAT, will not entail redistribution of tax funds between
the budgets of the constituent entities of the Russian Federation, as well as reducing tax
revenues of the consolidated budget of the Russian Federation.
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Such manifestation of tax sovereignty of the state as fixing of voluntary tax consolidation
for the purpose of calculation and payment of the VAT meets interests of the national
fiscal security.

7 Conclusion

Consolidation of the institution of consolidated groups of taxpayers in tax legislation
is a manifestation of the tax sovereignty of the state, a reflection of such attribute
of sovereign state power as its supremacy within the country. The institute of CGT
essentially solves the most important problem of redistribution of a share of profit
from regions where the head holding companies are located to the regions where the
production facilities of the holdings are actually located.

The aims of the research were achieved. It is proved that the inclusion of irrational tax
consolidation rules in national legislation may threaten the national fiscal security when
it is not supported by the results of economic analysis and does not comply with legal
technique. The rules of tax consolidation cease to be a manifestation of tax sovereignty
and become a threat to national fiscal security when they are accompanied by the right
of the constituent entities (or other territorial units) to differentiate the tax rate for
the participants of consolidated groups of taxpayers, and the falling incomes of the
constituent entities with a low level of budgetary capacity not compensated by inter-
budgetary transfers.

References

Alkaeva, V.. AHaAn3 OIBITA BHEAPEHHS CHCTEMBI KOHCOAHAHPOBAHHOIO HAAOIO-
obaoxenus 3a pyoexonm (The analysis of the experience of implementing the system
of consolidated taxation abroad), Becruuk yausepcurera (Bulletin of the University)
no. 7-8 (2016).

Babenko, D.: BeeAerre HHCTHTYTa KOHCOAMAMPOBAHHEIX TPYIIIT HAAOTOIIAATEABIIIIKOB
B Poccum: npeasapureasnsie uroru (Introduction of the institute of consolidated
groups of taxpayers in Russia: preliminary results), @unarcossriii xypaaa (Financial
Journal) no. 2 (2014).

Babenko, D.: PasBurime HAAOrOOOAOKEHHA KOHCOAMAMPOBAHHBIX TPYIIII HAAOIO-
maateabinkoB B Poccun (The development of taxation of consolidated taxpayer
groups in Russia), Cand. Diss. Moscow, 2015. http://economy-lib.com/razvitie-
nalogooblozheniya-konsolidirovannyh-grupp-nalogoplatelschikov-v-rossii.

Bannova, K.: MeTtoanka ymOpaBAGHHA PHCKAMH CHCTEMHOTO B3aUMOACHCTBHA
VYIACTHHKOB KOHCOAMAMPOBAHHOMN IpyIiisl HaroromaareApinukos (The method of

168



PART 2. CONTEMPORARY ISSUES OF FISCAL RULE-MAKING IN THE COUNTRIES OF CENTRAL AND EASTERN EUROPE

risk management of system interaction of participants of the consolidated group
of taxpayers), Becrauk ToMCKOro rocyaapCTBEHHOTO yHHBEPCHTETA. DKOHOMHKA
(Bulletin of Tomsk State University. Economy) no. 4 (2013).

Bannova, K.: [IpoGAemMbr HAAOTOODAOKEHHA KOHCOAUMAHPOBAHHBIX IPYIIIL 3d PyOECHKOM
u B Poccun (Problems of taxation of consolidated groups abroad and in Russia),
ITpobaemsr yaera u chunancos (Accounting and finance problems) no. 3 (2011).

Bannova, K., Grinkevich, L.: Cucremarusanus ocobeHHOCTEH 0O0BeAuHEHNA B (popme
KOHCOAMAUPOBAHHON IPYIIIIEl HAAOTOIAATEABIIHKOB (Systematization of features
of combining to form a consolidated group of taxpayers), Becraux Boaxckoro
yausepcrtera uM. B.H. Tarnmesa (Bulletin of Volzhsky University named after V.N.
Tatishchev) no. 4 (2013).

Chaykovskaya, L., Gubanova, A.: Co3aanne KOHCOAMATPOBAHHOIO HAAOIOIIAATEABIIIHKA:
rocaeactsus u npeumyinectsa (Creating a consolidated taxpayer: implications and
benefits), OuHaHCOBBIA BeCTHHK: (PUHAHCH, HAAOTH, CTPAXOBAHUE, OYXIAATEPCKUI
yaer (Financial newsletter: finance, taxes, insurance, accounting) no. 6 (2010).

Edstorm, A.: The new Danish tax regime — Attitudes and opinions of different Swedish
interested parties, Accounting and Finance, no. 2016 (1999). http://citeseerx.ist.psu.
edu-/viewdoc/summary?doi =10.1.10.8096

Efimova, N.: AoroBop 0 CO3AaHII KOHCOAHAMPOBAHHOM IPYIIIIEL HAAOTOIIAATCABIIIIKOB
¢ yuactuem OaHKOB: ocobeHHOCTH cyOBekTHOro cocrasa (The agreement on the
establishment of a consolidated group of taxpayers with the participation of banks:
the features of the subject composition, bankosckoe mpaso (Banking Law) no. 2

(2016).

Ermakova, E.. MHCTHTyT KOHCOAMAHPOBAHHOIO HAAOTOOOAOMKCHUA: ITPOOACMEI
COrAACOBAHMA HHTEPECOB HAAOTOIIAATCABIIHKOB U OFOAMKCTHEIX BO3MOMKHOCTCH
(Institute for Consolidated Taxation: Problems of Harmonization of Taxpayers’

Interests and Budget Potentials), Dxonomuxa. Haroru. Ilpaso (Economy. Taxes.
Right) no. 3 (2014).

Evnevich, M., Yaburova, D.: KorcoauaupoBatHas rpyIina HaAOTOIIAATEABIIIHKOB — IIIar
k opmasnsarmu xoaanuros (Consolidated group of taxpayers — a step towards
the formalization of holdings), IIpoGaemer coBpemennoii akonomuku (Problems of
modern economy) no. 3 (2013).

Friedel, D.: Intercompany dividends matter more than you might think, Corporate
Taxation no. 34 (2007).

Gajewski, D.: Tax Law Management of Tax Risk Incurred by International Holding
Companies, in: Radvan M., Gliniecka J., Sowinski T., Mrkyvka P. The Financial Law



TAX SOVEREIGNTY AND THE CONCEPT OF FISCAL RULE-MAKING IN THE COUNTRIES OF CENTRAL AND EASTERN EUROPE

Towards Challenges of the XXI Century (Conference Proceedings). Iuridica Editio
Scientia, vol. 570. Brno: Masaryk University, 2017.

Gerdes, 1.: Austrian Group Taxation — three years on, in: Group Tax Planning. Tax
Planning International: Special Report. Arlington: BNA International, 2008.

Ikonnikova, O.: [ToHfTHE KOHCOAUAHPOBAHHOIO HAAOTOIIAATEABIIIHKA B COBPEMECHHOM
masoropom mpase (The concept of a consolidated taxpayer in modern tax law),
Pedopmer u npaso (Reforms and law) no. 4 (2009).

Kappel, J.: Re-launched CCTB in the Czech Context: a Few Introductory Remarks,
in: Radvan M., Gliniecka J., Sowinski T., Mrkyvka P. The Financial Law Towards
Challenges of the XXI Century (Conference Proceedings). luridica Editio Scientia,
vol. 570. Brno: Masaryk University, 2017.

Kazannik, A., Kostyukov, A. (eds.): Korcruryrmorsoe mmpaBo: YHUBEPCHTETCKHHA Kypc
(Constitutional law: University course: textbook), vol. 2, M.: Ilpocrrexr (Moscow:
Prospect Publ.), 2016.

Konovalova, T.. HMrorn (pyHKIHOHHPOBAHUA KOHCOAUAHPOBAHHBIX IPYIIII
maaoromaateAbIiukos B 2012-2015 roaa ma mpumepe Pecrryoauku Mapmit Oa (Results
of functioning of consolidated groups of taxpayers in 2012-2015 by the example
of the Republic of Mari El), MaroBanmonsoe passurue skoromukn (Innovational
Development of Economics) no. 2 (2016).

Pilipenko, A.: Economic and legal principles of tax system formation (DxoHOMEKO-
IIpaBOBBIC HavYaAa (POPMHPOBAHHUA HAAOIOBOM cuctemsl), PurancoBoe ImpaBo

(Financial Law) no. 10 (2000).

Ryumina, Y., Bannova, K.. IlpmamHEI B TIOCAEACTBHA KOHCOAMAAIIMH HAAOTO-
maareapmnkos  (Causes and effects of consolidation of taxpayers), Becramx
Tomckoro rocyaaperBennoro yampepcurera. Jxonomuka (Bulletin of Tomsk State
University. Economy) no. 22 (2013).

Savseris, S., Rubalskiy, R.: Vcxkopenneiii mopsaok sosmernenus HAC — yckoperHbie
npooaemsr  (Accelerated VAT refund procedure means accelerated problems),
Haaorosea (Nalogoved) no. 3 (2010).

Shamonin, N.. CoBpeMeHHOE COCTOAHHE HHCTUTYTd KOHCOAHAHPOBAHHOIO
HAAOIOIIAATCABIIKA: OCHOBHBIC IIPHHLUIBL K METOAOAOIHS OTPAKCHHSA B
Oyxraatepckom yduere mHasora Ha upuObpiab (Current state of an institute of
consolidated taxpayer: basic principles and methodology of accounting for income
taxes), Becrauk Camapckoro rocyaapcrsennoro yuamsepcntera (Bulletin of the
Samara State University) no. 2 (2015).

Shuvalova, E., Yurchenkova, N.. OcobeHHOCTH HAAOrOBOIO KOHTPOAA IIO
KOHCOAMAHMPOBAHHOH rpymrre Haroromaateabmukos (Features of tax control of

170



PART 2. CONTEMPORARY ISSUES OF FISCAL RULE-MAKING IN THE COUNTRIES OF CENTRAL AND EASTERN EUROPE

the consolidated group of taxpayers), Crarncruka n skorommuka (Statistics and
economics) no. 6 (2014).

Smirnov, D.: AkryaAbHbBIE IIPOOAEMBI HAAOTOODAOKEHUA KOHCOAMANPOBAHHBIX IPYIIII 34
pyoexom u B Poccun (Relevant problems of taxation of consolidated groups abroad
and in Russia), MemxayHapoanstit Oyxraatepcknii yuet (International Accounting) no.
5 (2010).

Takasaki, A.: Consolidated tax return system, Shin Nihon Ernst and Young Sney
Newsletter no. 4 (2002).

Vikulov, K.: IlpaBmaa HaAOroBoil KOHCOAMAALIMH B Poccum: IpenmyIinecTsa u
mepoctatkn (Rules of tax consolidation in Russia: advantages and disadvantages),
Haaorosas moamruxa u npakruxa (Tax policy and practice) no. 1 (2009).

Vitvitskaya, T.: [ IpenmyIiiecTBa i HEAOCTATKH BBEACHIUA HHCTHTYTA KOHCOAMAMPOBAHHBIX
rpym HasororaateAbinukos (The advantages and disadvantages of introducing the
institution of consolidated groups of taxpayers). CoIHAABHO-9KOHOMUYECKHI U
rymanuTapHei xkypHas Kpacaospckoro I'AV (The socio-economic and humanitatian
journal of Krasnoyarsk SAU) no. 2 (2015).

Yashunskiy, G.: Cuermas masara pPacKpUTHKOBAAA MCXAHHU3M KOHCOAHAMPOBAHHOM
rpymmsr HasoromAateAbIukos (The Accounts Chamber criticized the mechanism
of the consolidated group of taxpayers), Beaomoctu (Vedomosti) no. 11.01 (2018).
https://www.vedomosti.ru/economics/articles/2018/01/11/747545-schetnaya-
palata-raskritikovala-mehanizm-konsolidirovannih-nalogoplatelschikov

Yujiro, O.: Study based on a consolidated tax system adoption survey of companies listed
on the Tokyo Stock Exchange, Kansai University Review of Business and Commerce

no. 7 (2005).

Legal Acts

Constitutional Court of the Russian Federation: 1047-O-0O/2009.

Constitutional Court of the Russian Federation: 10-P/2000.

m



FISCAL RULE-MAKING IN RUSSIAN INSTITUTES' OF HIGHER
EDUCATION PROPERTY TAXATION:
ECONOMIC ANALYSIS OF THE EFFECTSOF AMENDMENTS
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Abstract

The paper analyzes the effects of amendments to laws on taxation of institutes’ of higher education
property. Fiscal law is both a source of amendments to laws and an instrument of influencing
legal rules. Changes in property tax calculations this year have lead to a substantial increase in
the institutes’ tax burden, which may result in their loss of paying capacity and opportunity
to create the region’s and the country’s social, cultural, scientific and innovative environment
effectively. The purpose of the research is economic analysis of changes in institutes’ of higher
education property taxation on the basis of the tested calculation methodology using the example
of an institution of Voronezh Region. The paper uses a complex approach to substantiate the
proposals on specifying the rules of institutes’ taxation using the methods of economic analysis.
Practical application of the results of the research allows to assess the institutes’ tax burden. The
implementation of the legislative proposals may lead to its lesser increase.

Key words

Taxation of the institutes of higher education; property tax; tax relief; economic analysis of tax
burden.
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1 Introduction

Amendments to tax laws result in certain economic effects. Today assessing the effect
of amendments to the Tax Code relating to property tax is of growing importance for
institutes of higher education. First, it is explained by the fact that 2018 has seen the
introduction of new requirements for real property valuation in accounting for public
sector organizations. Secondly, federal tax reliefs connected with movable property
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acquired after the January 1, 2013 were abolished. Since institutes of higher education
pay property tax on a common basis, any amendments to tax rules lead to an increase or
decrease in tax burden. It certainly influences an institute’s ability to meet its tax liabilities.
The need for assessing and analyzing economic effects of amendments to institutes’ of
higher education property tax emphasizes the relevance and practical application of this
research.

2 Overview of researches on institutes’ of higher education
property taxation

Currently a series of researches by Russian scholars is widely known. They raise issues
relating to taxation of non-profit organizations, calculation of property tax and property
tax reliefs. Specialists believe that education needs support because educational institutions
are socially important; besides, they pay taxes and thus contribute to the federal budget
significantly. A. Zolotareva and T. Malinina specify the role of tax reliefs as a factor
proving that the state recognizes the importance for society of non-profit organizations’
activities (Zolotareva, Malinina, 2015: 23). At the same time the lack of systemic approach
to tax reliefs is pointed at. Researchers analyze taxation abroad (Grigorieva, 2017: 46-140,
Heifets, 2017: 23-26, Nurmatov, 2017: 107-110, Poplawski, 2017: 333-338), provide legal
cases on misapplication of tax reliefs and consider different instruments of tax burden
minimization. Some specialists regard property tax as the most important among all taxes
relating to property. A. Ilyina and A. Ilyin pay attention to the fact that an introduction of
the cadastral value for real property items may cause a ten-times increase in the tax base
for property tax (llyina, Ilyin, 2015: 238). 1. Zinoviev, Yu. Kolesnikov and V. Melnikov
state that cadastral valuation cannot be applied for real property management and address
the problem that cadastral valuation and the real value of a land plot do not correspond
with each other (Zinoviev, Kolesnikov, Melnikov, 2016: 281-282).

An overview of the researches demonstrates that most scholars pay attention to the
specifics of taxation of nonprofit organizations. However, there are no papers which
would use practical data to conclude that the efficiency of aninstitute’s of higher education
activity may change because of an increase in property tax after the enforcement of the
new accounting rules and the abolition of federal tax reliefs relating to movable property.

3 Analysis of changes in institutes’ of higher education property
taxation

Economic analysis of the effects of amendments to tax laws is relevant for institutes of
higher education from a practical standpoint because from January 1, 2018 the tax base
for property tax increases significantly. This is connected with the following innovations:
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1) a change in the application procedure of tax relief relating to movable property
acquired after January 1, 2013;

2) a change in balance sheet valuation of real property in connection with the
application of cadastral value.

To assess and analyze the effects of the changes stated above as well as to substantiate
some proposals on minimizing tax burden that specify the effective laws a study has been
conducted using the example of an institute of higher education of Voronezh Region,
Russia.

3.1 Economic effects of the abolition of federal tax relief relating
to movable property

In 2015 chapter 30 of the Tax Code of the Russian Federation, part 2, (hereinafter “Tax
Code”) was substantially amended, which led to a reduction in tax burden of economic
entities. One of the innovations was the introduction of a tax relief relating to movable
property acquired after January 1, 2013. Another method of reducing the tax base for
property tax was the opportunity to exclude property relating to the first and second
depreciation group from taxable items. However, from January 1, 2018 the application
procedure for tax relief relating to movable property acquired after January 1, 2013 has
changed. As a result of the amendments to Art. 381.1 of the Tax Code, the tax relief
ceases to be federal and is to be applied regionally only if there is an appropriate law.

According to Art. 380 of the Tax Code, property tax rate is set by a region and cannot
exceed 2.2%, with property tax rate relating to property previously qualifying for tax
relief not exceeding 1.1% in 2018. Thus, if a region refuses to use the tax relief, the
expenses of economic entities will increase. Currently some Russian regions preserve this
tax relief, for example, Lipetsk Region, Ivanovo Region, Smolensk Region, St. Petersburg
and the Chechen Republic. Zero per cent tax rate is set in Moscow Region for 2018-2020.
Penza Region, Ryazan Region, Tula Region, Tyumen Region and Jewish Autonomous
Region decided to reduce property tax rate.

At Voronezh Region Act no. 62-OZ/2003, on Corporate Property Tax, as amended
(hereinafter “Corporate Property Tax Act”) is in force. According to the Art.1 of the
Corporate Property Tax Act, the tax rate in general is 2.2%. Since Voronezh Regional
Duma has not decided to preserve the tax relief or reduce movable property tax rate,
property tax rate in 2018 will be set at 1.1% with further increase to 2.2%. The regional law
does not provide for tax relief or a reduction of the tax rate for educational institutions
as opposed to:

— entities producing agricultural produce (the tax rate of 1.7%);

— medical organizations providing high-tech assistance (the tax rate of 0.4%);

174



PART 2. CONTEMPORARY ISSUES OF FISCAL RULE-MAKING IN THE COUNTRIES OF CENTRAL AND EASTERN EUROPE

—  entities exempted from property tax such as religious organizations, organizations
using property for making folk handicrafts items, health spa establishments,
public associations for fire prevention, organizations managing and maintaining
infrastructure facilities in industrial parks, and organizations involved in financial
leasing of aircrafts.

Thus, since Voronezh Regional Duma has not decided to preserve the tax relief, property
tax for an institute of higher education will increase from zero to 2.6 million rubles over
nine months of the year 2017.

That is why the Council of Rectors of Voronezh Region Institutes of Higher Education
initiated a proposal and submitted it to Voronezh Region government. The proposal
includes amendments to Art. 2.1 of the Corporate Property Tax Act in relation to tax
relief. It provides for tax exemptions for Voronezh Region institutes of higher education
relating to movable property recorded as tangible fixed assets from January 1, 2013.

3.2 Economic effects of a change in balance sheet valuation of real
property in connection with the application of cadastral value

A change in balance sheet valuation of real property in connection with the application
of cadastral value is the result of the enforcement of the Order no. 257n/2016, Federal
Accounting Standard for public sector organizations “Tangible Fixed Assets” (hereinafter
“Tangible Fixed Assets Standard”). The tax base for property tax (its depreciated value),
which under the new accounting procedure in accordance with the standard is equivalent
to cadastral value from January 1, 2018, is calculated to compare it with the tax return
figures on property tax over a 9-month period as if the Tangible Fixed Assets Standard
was in force from January 1, 2017.

To calculate the change in the tax base the following indicators were used:

— cadastral value of property items according to the Federal Service for State
Registration, Cadaster and Cartography;

— depreciation of property items calculated according to the Tangible Fixed Assets
Standard;

— tax base according to the tax return as of October 1, 2017.

One should take into account some specifics of the methodology of analysis of economic
effects of a change in balance sheet valuation of real property. For example, according to
para. 58 of the Tangible Fixed Assets Standard, when the standard is applied for the first
time public (municipal) property items meeting the requirements for tangible fixed assets
items are recorded on balance sheet accounts at their cadastral value, which is considered
to be their balance sheet value.

175



TAX SOVEREIGNTY AND THE CONCEPT OF FISCAL RULE-MAKING IN THE COUNTRIES OF CENTRAL AND EASTERN EUROPE

Cadastral value of an institute’s of higher education property as of January 1, 2017
consists of the value of property items according to the Federal Service for State
Registration, Cadaster and Cartography and the balance sheet value of the items whose
cadastral value has not been calculated yet. Under para. 59 of the Tangible Fixed Assets
Standard, if cadastral value of a property item is not available as of the date of the first
application of the Standard, the organization records this item at its balance sheet value
until the cadastral value of the item is calculated.

According to the Art. 375 of the Tax Code, in calculating the tax base as the yearly
average taxable property value such property is recorded at its depreciated value set
in accordance with the organization’s accounting policy. So the tax base also includes
depreciation amount. That is why in assessing depreciation, the provisions of para.
39 (3) of the Tangible Fixed Assets Standard should be considered. They state that
tangible fixed assets items having the value of up to and including 10,000 rubles
are not depreciated except for library collection items. The depreciation amount as
of February 1, 2017 should be increased by the value of property whose cadastral
value ranges from 10,000 to 100,000 rubles because under para. 39 (5) of the
Tangible Fixed Assets Standard such items are depreciated at the rate of 100% of
the initial value after they are put into operation. The total depreciation amount for
the period from January 1, 2017 to October 1, 2017 is calculated at an average per
cent rate to exclude the depreciation amount as of the beginning of 2017. To make
the calculations compatible with the tax return figures the tax base for property tax
includes depreciation value of the institute’s movable property recorded as tangible
fixed assets before January 1, 2013.

Thus, the calculations show an increase of 29.5 million rubles in property tax. This
increase is substantial for the institute of higher education because the tax burden will
increase:

— on property tax of an institute of higher education (excluding the value of the
property belonging to the institute’s branch) by over 2.5 times;

— on tax on property located in Voronezh Region — by over 2.5 times;
— on tax on property located in Lipetsk Region — by over 30 times.

In connection with the facts stated above a proposal is submitted to Voronezh Region
government on the introduction of 50-per cent tax relief on property tax for state
educational institutions of Voronezh Region.

Table 1 shows a change in the institute’s property tax burden as compared with the tax
return figures over nine months of 2017. The change is deemed to be effective from
January 1, 2018 and takes into account the proposed tax relief.
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Table 1: A change in the institute’s property tax burden from January 1, 2018 and with the
proposed tax relief

Absolute change, mln rubles
Indicator Without the With the
proposed relief proposed relief

A change in the tax amount after the
introduction of balance sheet property + 295 +5.2
valuation at cadastral value

A change in the tax amount after the
abolition of the federal relief
Total change in the tax amount + 32,1 + 5,2

+26 0

Source: own studies

So, if the tax relief is introduced the tax will increase only by 5.2 million rubles, which is
a lesser increase.

However, none of the initiatives has been supported regionally so far because of the
lack of the resulting revenues from taxes for the corresponding budgets. The lack of the
solution which would satisfy both the local authorities and the educational institutions
poses tax and financial risks to the institutes of higher education.

One of the arguments for changing institutes’ tax management is that while total
subsidies from the Russian Ministry of Education and Science are expected to rise, the
year 2017 saw a reduction in subsidies provided to institutes of higher education for
maintaining property. Because of these changes the proportion of subsidies in cash-
based expenditures on property tax will be reduced, (see: figure 1).

Figure 1: Proportion of the subsidy for maintaining property in cash-based expenditures on
property tax over nine months of 2017 and the calculated value with the changes introduced
from 1% January 2018
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Source: own studies
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The Ministry of Education and Science shares the institutes’ concerns about an increase
in tax burden and is planning to subsidize the appropriate expenditures but the institutes
have not received the finance yet because the process of gathering the relevant data is
still under way.

4 Conclusion

This research substantiates the need for conducting economic analysis of the effects
brought about by the amendments of legislation on taxing institutes’ of higher education
property. The calculations allow to conclude that the institute’s tax burden increases
substantially. To prevent the negative effects some proposals on tax reliefs for state
educational institutions of Voronezh Region were submitted. These proposals are related
to paying 50% of property tax and tax exemptions on movable property recorded as
tangible fixed assets from January 1, 2013.

The proposals to specify the provisions of regional property tax laws are formulated as
proposals of the Council of Rectors of Voronezh Region Institutes of Higher Education
and are introduced at the joint meeting of the Council and Voronezh Region Department
of Federal Tax Service on December 12, 2017. V. Pereverzeva, the First Deputy Minister
of Education and Science, who participated in the meeting by videoconference,
contributed significantly to the contents of the proposals on improving the taxation
of educational institutions. Their practical application may lead to a lesser increase in
educational institutions’ tax burden. Local authorities and educational institutions should
join their efforts to implement the proposals, especially considering the fact that the
amended laws effective from January 1, 2018 might create the conditions resulting in
the reduction of the efficiency of the educational institutions which play the key role in
social, cultural, scientific and educational system of the region.
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FISCAL LAWMAKING MUNICIPALITIES:
THE EXPERIENCE OF RUSSIA AND EUROPEAN STATES

Svetlana Mironova'

Abstract

One of the fundamental principles of the budgetary system of the Russian Federation — the
principle of independent budgets — presupposes that in accordance with the legislation of the
Russian Federation on taxes and fees, local governments have the right to establish taxes and fees
the revenues from which are to be transferred to the corresponding budgets of the budgetary
system of the Russian Federation, and other regulatory legal acts (paragraph 4 of Article 31 of
the Budget Code of the RF), which determine the fiscal powers of local self-government bodies
to fill local budgets. Unlike many European countries, where a wide range of local taxes and fees
is presented, and local authorities have sufficient authority to establish and collect them, in Russia
the competence of municipal entities in the field of taxation, as well as the introduction of other
types of public payments at present is very limited, which is predetermined by the peculiarities of
Russian federalism.

Key words

Taxes, fees, self-taxation of citizens, municipalities, law-making, budget, the establishment and
introduction of local taxes and fees, elements of taxation.
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1 Introduction

European Charter of Local Self-Government sets out the concept of local self-
government: “Local self-government denotes the right and the ability of local authorities,
within the limits of the law, to regulate and manage a substantial share of public affairs
under their own responsibility and in the interests of the local population”. This
provision is implemented through the establishment of financial foundations of local
self-government, including provisions on the right of local governments “to adequate
financial resources of their own, of which they may dispose freely within the framework
of their powers” and “Part at least of the financial resources of local authorities shall
derive from local taxes and charges of which, within the limits of statute, they have the
power to determine the rate”.
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In the Constitutions of states, the right of local self-government bodies to financial
independence is assigned. For example, in order to understand basic assumptions that
have been adopted during works on the new codification of tax law in the context of
local government tax authorities, it should be indicated that pursuant to Art. 167/ 1 of
the Constitution of the Republic of Poland, the principle has been expressed therein
according to which local government units shall be assured public funds adequate for the
performance of the duties assigned to them (Dowgier, 2017: 1206).

The local self-government bodies can realize their right to independent financial support,
including through law-making functions, by adopting the relevant municipal regulatory
and legal acts that affect the formation of local budget revenues, primarily through tax
revenues. First of all, this law-making function is given to representative bodies of local
self-government, which express the interests of the population, as they are elected last
in the elections. Thus, the establishment and introduction of taxes by local governments
can be attributed to tax lawmaking,

As Radvan says, “local tax would be a financial levy, determined to the municipal budget
thatcan be influenced (talking about tax base, tax rates or one of the correctionelements)
by the municipality. It is not crucial whether the taxpayer obtainsany consideration
from the municipality or if it is a regular or a single levy —local taxes include both taxes
sensustricto and fees (charges)” (Radvan, 2017: 341).Tax norm-setting as the process
of creating tax norms (by adopting tax laws and subordinate regulatory legal actsby the
competent bodies) and simultaneously as one of the main links in the mechanism of
legal regulation of tax relations is a certain “prerequisite” for the implementation of tax
and legal norms through taxation of the state, and, consequently, first of all, itdetermines
the various problematic issues that arise in this sphere (Alimbekova, 2013).

According to the decision of Constitutional Court of the Russian Federation, the
principle in dubio contra fiscum is a manifestation of the constitutional principle of
lawful establishment of taxes and fees in the tax legislation (Article 57 of the Constitution
of the Russian Federation), by virtue of which tax authorities can act in the sphere of
taxation only within the limits, in the amount of the tax burden that is established by law,
i.e. an act adopted in compliance with democratic procedures (Constitutional Court of
the Russian Federation: 430-O-O/2010).

Not only the establishment and introduction of local taxes and fees will affect the filling
of the local budget, but also local governments can adopt legal acts with regard to
the establishment of separate elements of taxation related to taxes that are within the
competence of higher authorities. In addition, at the local level, mandatory payments
that are not part of the tax system can be introduced. Municipal legal acts are adopted
on the establishment and regulation of other forms of non-tax revenues coming to local

budgets.
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Thus, it should not only be about tax rule-making, but about fiscal rule-making. A
fictitious job is to understand the obligation of a private entity (debtor) arising from the
financial obligation to transfer money to public money funds (Vasyanina, 2013). Based
on this definition, the fiscal norm-making of municipal entities can be understood in the
broadest sense of the word as the process of creating norms by local governments (first
of all, by representative bodies of local self-government) by the adoption of normative
legal acts in establishing and introducing local taxes and fees, separate elements of taxation
on federal and regional taxes, the establishment and introduction of other mandatory
payments, and the regulation of other non-tax revenues coming in budget.

In the narrow sense, fiscal lawmaking of municipal entities can be defined as the process
of creating tax norms by the representative bodies of local self-government by adopting
of normative legal acts on the establishment and introduction of local taxes and fees, as
well as the establishment of separate elements of federal and regional taxes.

The problems of distribution of tax revenues between the levels of budgets, the
establishment and introduction of local taxes and fees, the empowerment of local self-
government bodies with powers to establish taxes and other mandatory payments are the
subject of close research by the scientific community as a whole (Ashmyanskaya, 2016;
Regional financial law, 2017; Uksusov, 2015; Gandullia, 2012; Rektsigel, 2008) and on
certain key issues (Mironova, 2016, 2017; Zhuravleva, 2013; Shchekin, 2013; Stenkula,
2014), etc. At the same time, despite a number of differences on the issues inquestion
in Russia and some European countries, in many respects the problems are similar,
which predetermines the need for the states to exchange the experience, including the
expediency of using foreign experience by Russia.

This article is the result of a critical review of fiscal lawmaking of municipalities, both in
Russia and abroad. The research was conducted using the traditional theoretical methods,
such as specification, synthesis, and modeling, comparative jurisprudence. Empirical
methods include the study of the experience of establishing and introducing local
taxes and fees in a number of countries, and analysis and systematization of legislative
documents with the aim of improving their use in Russian practice.

2 Features of fiscal lawfulness of municipalities
2.1 Establishment and introduction of local taxes and fees

The first issue that should be considered when disclosing fiscal lawmaking is the right
of local governments to establish and impose local taxes and fees. Kucherov notes
that “the right to establish and introduce taxes and fees is, in fact, an integral part of
state sovereignty, which can be designated as sovereignty in the field of taxation (tax
sovereignty.) This right is derived from the will of the people, which is usually fixed in
the establishment of constitutional duties on the need to pay taxes and fees”(Kucherov,
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2009). Consequently, tax sovereignty is a part of state sovereignty, which is manifested
in the exclusive right of the state to establish and impose taxes and fees (Uksusov, 2015).

In the literature, the powers to establish and to impose taxes are delineated. The authority
to establish taxes and fees can be defined as the right to fix types and elements of the
legal composition of taxes and fees that can be put into effect on the territory of public
entity. The power to enforce is the right to legalize the duties of certain persons to pay
the established taxes and fees from a certain date and on a certain territory. Consequently,
the right to establish taxes and fees is the potential right to collect taxes and fees, the right
to introduce taxes and fees is the realizable right to collect data on mandatory payments
(Uksusov, 2015).

Russian judicial practice is based on the premise that “local government bodies are not
entitled to impose additional taxes and fees not provided for by federal law. Representative
bodies of local self-government have the right to decide on their own whether to introduce
local taxes provided for by federal law “(Constitutional Court of the Russian Federation:
22-0/1998). It should be agreed that “Providing limited powers to municipalities to
introduce taxes, the state thereby delegates some of its rights” (Uksusov, 2015).

Thus, the state delegates to municipalities a limited right to impose taxes and fees. In
Russia, a list of local taxes and fees, as well as the specifics of their establishment and
implementation are determined by the Act no. 146-FZ/1998, The Tax Code of the
Russian Federation, part 1. Thus, Art. 12 of the Tax Code stipulates:

— what taxes and fees are recognized as local;

— peculiarities of putting into operation and termination of local taxes and fees on
the territory of municipalities;

— peculiarities of establishing and introducing local taxes and fees in certain types
of municipal formations (settlements, urban districts with intra-urban division,
in cities of federal significance);

— alist of elements of taxation that local authorities can establish;
— anumber of elements of taxation under special tax regimes.

In Russia, only two local taxes are established: personal property tax and land tax, and
one fee istrade tax. With respect to taxes, local authorities establish only such elements as
tax rates, the procedure and terms for payment of taxes, if these elements of taxation are
not established by the Tax Code, and can also establish the specifics of determining the
tax base, tax incentives, grounds and procedure for their application. The trade fee can be
entered only on the territory of cities of federal significance (currently only in Moscow),
so local authorities do not have the authority to introduce a trade fee, since this is the
authority of the entity of the Russian Federation.
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Such insignificant number of local taxes testifies to the lack of independence of
municipalities, since revenues from local taxes cannot be considered sufficient to solve all
issues of local importance.

Unlike Russian experience, foreign experience shows that states transfer more rights to
municipalities in establishing local taxes.

Act no. 166-Z/2002, the Tax Code of Belarus, part 1 includes the following in local taxes
and fees:

— tax on the possession of dogs;

— resort fee;

— collection from the procurement.
Actno. 2755-V1/2010, The Tax Code of Ukraine refers to local taxes and fees, established
in accordance with the list and within the limits of the limits set by the Code, decisions of
rural, township and city councils within their authority, which are mandatory for payment
on the territory of the respective territorial communities. The list of local taxes is set in
art. 10 of the Code:

—  property tax;

— single tax;

fee for parking spaces for vehicles;

tourist tax.

In this case, local councils must establish a single tax and property tax (in respect of the
transport tax and payment for land). Issues related to the establishment of property tax
(with respect to real estate tax other than land) and the establishment of fees for parking
spaces for vehicles and tourist fees are decided by local councils within their authority.
Thus, the Tax Code of Ukraine determines how mandatory taxes and fees are, and those
that are established by the decision of local councils. The establishment of other taxes
and fees is not allowed.

The following can be attributed to the taxes of the German lands:
1) property tax;
2) tax on inheritance;
3) tax on motor vehicles;
4) transport tax;
5) tax on beer;
6) income from gambling establishments;
7) fishing tax;

8) local taxes on consumption and costs (Grigotieva, 2017).
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Interest is represented by separate fees charged at the local level in Poland. Among
municipality fees, those with the greatest fiscal importance have been chosen for analysis,
i.e. the betterment levy and the re-zoning fee; mandatory fees include the liquor license
fee, which is collected based on the Act on upbringing in sobriety and counteracting
alcoholism; the fee for removing trees and shrubs, which is based on the Nature
Conservation Legislation of April 16, 2004; occupancy of the right of way charge, which
is based on the Act on Public Roads of March 21, 1985 (Kowalczyk, 2015: 313-314).

Despite the possible introduction of special taxes and duties in certain countries, local
taxes related to the levying of property and land remain common to all states. Thus,
the list of locally established taxes and fees, as a rule, is slightly different in different
countries. At the same time, there are examples where local authorities are given higher-
level tax administration. For example, in Albania, in accordance with the 2002 Law on
Local Tax on Small Business, this tax is administered by local governments and accounts
for about a third of their tax revenues (Ashmyanskaya, 2016).

The Swedish experience is interesting when from 1991 to 2008 in Sweden the real estate
tax was levied by state authorities, after which it was transferred to establish local self-
government bodies. At the same time, the Government retained the right to determine
the tax rate and reduced the amount of transfers to communes in the amount of income
received from the collection (Stenkula, 2014).

Establishment of separate elements of taxation

In addition to the possibility of introducing taxes and feesnot provided for at the national
level, an important proxy for the municipalities is also autonomy in setting local taxes
and fees, namely the definition of all the necessary elements of taxation. As noted above,
local governments in Russia are limited in terms of establishing separate elements of
taxation for local taxes.

In Poland the rights of local governmentunits with regard to taxes are in fact limited to
establishing their rates (most often within statutory limits) and introducing tax exemptions
and reliefs.

Only exceptionally the legislator introduces a possibility of independentdecision-making
by local government, i.e. whether they intend to collecta certain benefit, as it occurs with
regard to local charges for dog registration,city tax, health resort fee and market levy
(Dowgier, 2017: 127).

At the same time, it is necessary to identify the problem of using tax benefits for local
taxes at the federal level. Since local taxes are fully received by the local budget, it is
advisable to abandon the benefits of such taxes established at the federal level. More
effective use of tax incentives should be recognized by their establishment directly by
local governments, based on the needs of local budgets, as well as the need of citizens of
municipalities for the relevant benefits.
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In European countries, municipalities have great powers in this matter. For example,
Act no. 166-7/2002, the Tax Code of Belarus, part 1 secured a list of elements that are
defined in setting local taxes and fees: Minsk city council of deputies of local councils of
deputies of based territorial level in accordance with the Tax Code defines the taxpayers,
objects of taxation, tax base, tax rates, tax period, the procedure for calculating, the
procedure and terms for payment of local taxes and fees, the time limits for submitting
tax declarations (calculations) for local taxes to the tax authorities and frames, as well as
tax breaks on local taxes and levies. Thus, the local authorities of the Republic of Belarus
are not limited in establishing only certain elements of taxation, as established in Russia.

Itshould also be noted thatitis possible to adopt normative and legal acts of municipalities
with regard to the establishment of separate elements for taxes that are not related to
local taxes. Thus, Article 12 of the Act no. 146-FZ/1998, The Tax Code of the Russian
Federation, part 1 provides for the possibility of representative bodies of local self-
government of certain elements under special tax regimes. In particular, normative
legal acts of representative bodies put in place the System of Taxation in the form of a
single tax on imputed income for certain types of activities. The establishment of such
additional powers should be assessed positively, as they allow to influence the formation
of the revenue of local budgets.

2.2 The possibility of introducing other mandatory payments

In recent years, there has been an increase in the number of compulsory payments not
included in the Act no. 146-FZ/1998, The Tax Code of the Russian Federation, part
1. The emergence of new fiscal levies in the financial system of Russia is sometimes
due only to the desire of the state to replenish the treasury, which in some cases leads
to a situation where the compulsory payments that are compulsory for payment have
no economic and legal basis, while meeting the requirements of the law on general
conditions of taxation and fees (Vasyanina, 2013). Such payments are also found in other
countries (Kuchin, Demeyer, 2016).

According to specialists’ estimates, there are more than 50 uncodified public payments in
Russia, and the number of them continues to grow (“Tax Reform”).

Despite the classification of all non-codified public payments, the level of establishment
and levying on federal, regional and local levels (“Tax Reform”), most of them atre
not regulated at the local level, and as a rule, have federal or regional legal regulation.
Accordingly, local governments are virtually excluded from the sphere of lawmaking for
such payments. At the same time, it is possible to give some examples when municipal
entities participate in the legal regulation of non-tax payments.

Such payments, for example, include fees for providing information on the activities of
government agencies and local governments.
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In the sphere of urban planning, contributions in cash and in kind are levied on the
development of the social and economic infrastructure in favor of local governments
and government bodies of cities of federal significance. As D.M. Shchekin, “in the
Russian Federation practice has become widespread when local authorities actually
require developers to provide them with a share in the constructed premises or monetary
compensation ... Such payments are made, as a rule, on the basis of contracts concluded
between investors and municipalities, called investment, under the terms of which the
investor assumes obligations in the established manner and within the agreed timeframes
to implement the project, and also pay the agreed amount (or (Shchekin.) The legal
nature of this payment is controversial, but we should agree with Denis Shchekin in that
“the fee charged in cash or in kind from developers for publicly-lawful actions for issuing
construction permits, approving construction documents, etc. is actually a payment
for the performance by public legal entities of their functions in the form of legally
significant actions” (Shchekin, 2013).

Of interest is the experience of Germany, which provides for the collection of
“infrastructure charges”, which are public legal payments (Kuchin).

In German court practice, the validity of the contract was also recognized, according
to which the developer undertook to pay to the local community all the costs that the
community had already incurred or incurred in building up (Folgekostenvertrag). Such
expenses include the budget expenses for the creation of public infrastructure that allows
the developer to operate the building normally, since urban development of the city’s
territory is the responsibility of local authorities. Agreements on the alleviation of town-
planning restrictions (for example, the norm for the creation of parking spaces) are also
recognized as valid for a fee directed at leveling the consequences of such mitigation (for
example, the creation of a parking space in another place, but in the same locality). When
buying a part of a land plot for public needs, a public legal entity can mitigate the town-
planning restrictions with respect to the rest of the plot (Kuchin).

According to D.M. Shchekin, the establishment of the public law nature of such a
payment in Russia and its consolidation will not only create more guarantees for payers,
but will also benefit municipalities, since they will be able to plan revenues of local
budgets, apply effective mechanisms for charging payments, and exercise public control
over expenditure of such a payment (Shchekin, 2013).

The experience of Russia and European countries in introducing a resort (tourist) fee is
interesting. In Russia, this fee is a mandatory non-tax payment.

Since May 1, 2018, in four Russian regions — in the Republic of Crimea, the Altai
Territory, the Krasnodar Territory and the Stavropol Territory, an experiment is
underway to develop the resort infrastructure, including the introduction of the resort
fee (Act no. 214-FZ/2017, On conducting an experiment on the development of resort
infrastructure in the Republic of Crimea, the Altai Territory, the Krasnodar Territory and
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the Stavropol Territory). Despite such goals of the experiment as the goal of preserving,
restoring and developing resorts, forming a single tourist space, creating favorable
conditions for the sustainable development of the tourism industry, ie. its actual
direction for the development of specific territories, the participation of municipalities
in the establishment and collection of this fee is minimal. Thus, the experiment is carried
out by introducing fees for the use of the resort infrastructure in the municipal entities
whose territories are included in the experimental territory for the financial support of
the design, construction, reconstruction, maintenance, improvement and repair of the
resort infrastructure facilities. The powers of the local self-government bodies provided
for by law are reduced to filing an application for the inclusion of a municipal formation
in the territory of an experiment, submitting proposals for the formation of a list of
works on improvement, and drawing up appropriate reports.

Of particular interest are the powers of local governments to submit proposals for
determining the size of the resort fee and (or) to determine other categories of persons
exempted from paying a holiday fee. At the moment, there are no such municipal
legal acts. Thus, municipalities are limited in their authority to introduce a resort fee,
despite the fact that the money received from the resort fee to the Resort Infrastructure
Development Fund is sent to the municipalities for the development of resorts: “The
budgetary allocations of the Fund are sent in the form of inter-budgetary transfers
from the budget of the entity of the Russian Federation to the budgets of municipal
entities whose territories are included in the territory of the experiment, with a view to
providing financial support for the design, construction, reconstruction, maintenance,
improvement and repair of the resort infrastructure facilities on their territories .

Resort fee is a common fee in European countries. Under different names, such a fee
exists in Germany, Italy, France, the Czech Republic and other countries. For example,
in Germany, a special law on the rules for the establishment and collection of tax on
vacationers was adopted in 1893. Nowadays, this collection can be found in the Federal
Republic under a variety of names — Kurtaxe, Ortstaxe, Gistetaxe, Aufenthaltsabgabe,
Beherbergungstaxe, Nichtigungtaxe, that is, taxes or fees for the resort, local, guest, stay,
accommodation or overnight stay.

In Switzerland, tourist tax (Tourismusabgaben) consists of three parts: the tax on
accommodation (Beherbergungsabgabe), the resort fee (Kurtaxe), and the transport fee
(Tourismusfoérderungabgabe).

The amount of tax or levy is set by the local authorities and depends on different
conditions: the number of days of residence, the category of the hotel, the category of
an individual (as a rule, children are exempted from paying taxes, as well as a number of
other preferential categories of citizens).

Thus, it can be concluded that European states give local governments more powers
to establish mandatory payments. Such a right allows municipalities to independently
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determine the direction of spending of funds coming to the local budget. At the same
time, in Russia it is necessary to improve the system of such payments with regard to
their regulation by legislation.

For example, on March 27, 2018, the Government of the Russian Federation,
following a meeting of March 10, instructed the relevant ministries to draft a law by
autumn 2018, which would include quasi-tax payments in the Tax Code. Officials are
also instructed to work out changes in federal legislation and provisions concerning
liability for non-payment of such fees. The Ministry of Finance and the Ministry of
Economic Development will draft and submit to the Government a draft federal law
providing for the inclusion in the Act no. 146-FZ/1998, The Tax Code of the Russian
Federation, part 1 of non-tax payments having a quasi-tax character, having worked on
amending certain federal laws that established such non-tax payments, and establishing
transitional provisions in the responsibility for non-payment (incomplete payment) of
payments included in the Tax Code, ensuring a balance of private and public interests.
Thus, it is necessary to forecast further work to improve the system of mandatory
public payments.

2.3 The introduction of citizens’ self-taxation

Unlike other states, Russia uses self-taxation to attract people to participate in the budget
process. Act no. 131-FZ/2003, On the general principles of the organization of local
government in the Russian Federation defines the means for self-taxation of citizens as
one-time payments for solving specific problems of local significance. This definition
contains only some signs of the legal nature of the means of self-taxation of citizens.

The means of citizens’ self-taxation differ from the tax payments by the special procedure
for the introduction and collection of one-time payments, the possibility of replacing
the payment of payment by public works, and the lack of a developed mechanism for
collecting unpaid self-taxation. At the same time, such signs as compulsory payment,
individually gratuitous nature, as well as its direction to finance public needs, allow us to
talk about the tax nature of self-financing of citizens (Mironova, 2016).

Self-taxation of citizens is actively used by individual municipalities (Kirov region,
Novosibirsk region, Republic of Tatarstan, etc.) in order to replenish local budgets
and participate in regional programs to support local initiatives. So, as of January 1,
2018, local referendums on citizens’ self-taxation were held more than 2000 times in the
municipalities of the Russian Federation (most of the local referendums in recent years
have been conducted specifically on the introduction of citizens’ self-taxation).

Act no. 131-FZ/2003 in art. 56 uses the concept of “means of self-taxation of citizens,
determines the procedure for determining the amount of payments, preferential categories
of citizens, as well as the procedure for deciding whether to impose self-taxation — at

189



TAX SOVEREIGNTY AND THE CONCEPT OF FISCAL RULE-MAKING IN THE COUNTRIES OF CENTRAL AND EASTERN EUROPE

a local referendum or a gathering of citizens. This is the limit of the regulation of this
income of local budgets by federal legislation. The main regulatory regulation should be
carried out at the municipal level.

Based on the analysis of federal legislation and municipal legal acts, as well as judicial
practice, we will define the legal nature of the means of self-taxation of citizens, their tax
or non-tax character.

From the very concept of the means of self-taxation of citizens, it is possible to single
out the sign of the payment discontinuity.

The violation of the principle of the disbursement of payment became the subject of
consideration of the complaint in the Constitutional Court of the Russian Federation.
In accordance with the Constitutional Court of the Russian Federation, the decision of
the local court to recognize the decision of the local referendum on introducing single
payments on the territory of the municipal formation in the order of self-taxation of
citizens (Constitutional Court of the Russian Federation: 1649-O/2014). As the court
pointed out, such payments were not one-time and, in fact, were a tax. In the applicant’s
opinion, the introduction of payments on the territory of the municipal formation that
are subject to self-taxation by citizens every year for several years does not mean that
such payments become tax payments.

In 2013, several decisions of local referenda of municipal entities of the Kurgan region
were declared invalid by the court, since annual one-off payments were introduced for
five years in the self-taxation of citizens.

As noted Kurgan Regional Court, by the decision of the local referendum, payments for
self-taxation were recognized as regular and mandatory and for five years they became a
permanent source of replenishment of the local budget. In this case, payments of self-
taxation of citizens have signs of tax (Kurgan Regional Court: 33-1825/2013). It should
be noted that the decision of the local referendum is internally contradictory, since it
simultaneously contains an indication of the time and frequency of payments.

The prosecutor of the Mishkinsky district of the Kurgan region made his statement
on the recognition of the normative legal act as invalid by the fact that the concept
of “one-time payment” implies that with the introduction of self-taxation funds at a
local referendum (citizens” meeting), only one payment can be established to resolve a
particular local issue, charged with citizens only once, and not on a systematic basis for
a certain time.

The court noted that the decision taken at the referendum, payments of self-taxation were
given regularity and compulsion, self-taxation of citizens actually became a permanent
source of replenishment of the budget of the Shalamovsky village council for five years.
Thus, by the decision of the local referendum, self-tax payments of citizens turned out
to be taxes.
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The disparity of payments assumes a one-time admission, and therefore it is not allowed
to use such formulations as “annual single payments” or the establishment of one-off
payments for a period of more than one year.

It is obvious that the establishment of means of self-taxation of citizens for a long period
is conditioned by the desite to save on holding local referendums, but it contradicts
the idea of a single payment, which is not permissible. On the other hand, due to the
fact that self-financing means of citizens are one of the links in co-financing projects
in the framework of initiative budgeting, one of the principles of which is multiple,
the desire of municipalities to establish them for a long periodis quite logical. And it
is this contradiction that determines the opinion of a number of authors about the
attribution of such payments to local taxes. It should be recognized that in the form in
which the legislator now funds self-taxation of citizens — just as a one-time payment, its
introduction is possible only for a specific period (one fiscal year) and only for specific
purposes. The best option in this case is the holding of local referendums on the United
Voting Day, held in September (combining them with federal and regional elections),
which reduces the financial costs of holding the referendum itself.

From the definition of means of self-taxation of citizens, it follows that these funds are
intended to address issues of local importance. The purpose of payment allows some
authors to attribute self-taxation to targeted taxes (Karasev, 2004). Practice shows that the
funds are spent as a solution to one of the issues of local importance (for example, the
improvement of settlements, repair and maintenance of roads), and for specific needs
(street lighting, cleaning from snow in winter, repair of a water pipe in Shkolnaya Street
village of Petropavlovsk, for the construction of a children’s playground in the village of
Adilev, for the repair of a water pipe along Central Street in Sedyash village, etc.).

When referring a question to a referendum, in some cases there is no indication of
the purpose of the payment (For example: “Do you agree to introduce self-taxation
of citizens in 2014 in the amount of 100 (one hundred) rubles for each adult resident
permanently in the Sarashevsky rural settlement?”). Such an approach cannot be
considered correct, since citizens do not know at the referendum what the funds will
be directed to. This reduces their interest in the outcome of the vote and may affect the
results of the referendum. The more specific the appointment will have the means of
self-taxation, the more interested will the residents of the municipality be in collecting
such funds. As a rule, preliminary work with citizens before the referendum, with an
explanation of what exactly collected funds will provide, provides a high percentage of
votes given for the introduction of self-taxation (from 80% and higher).

This characteristic of one-time payments can be countered with targeted taxes, since,
according to S.G. Pepelyaev, one of the constitutional principles for setting taxes and fees
is the principle of limiting their specialization (Pepelyaev, 2015), which led to a reduction
in targeted taxes in recent years.
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It should be noted that in addition to receiving additional local budget revenues to
address local issues, another goal of citizens’ self-taxation is to increase civic engagement
of the population, involving it in the direct implementation of local self-government.
This goal does not directly follow from the definition of means of self-taxation, but it
clearly characterizes their essence, since it is possible to attract such funds only in case of
activation of the population in the municipality.

The procedure for using one-off payments is closely related to the purpose of payment.
The money collected in the order of self-taxation of citizens comes to the local budget
and is spent for the solution of specific tasks of local significance provided for by the
decision taken at the referendum. A more specific list of such issues can be established
by the relevant legal act on the means of self-taxation of citizens taken by a municipal
entity.

In cases where this appointment is defined in general (improvement of settlements),
the direction of spending money should be determined in the draft local budget (or by
making changes to it). Citizens should understand that they cannot impose self-taxation
to finance other issues, except those that are issues of local importance. That is why the
preliminary work with the population is so important before the referendum is held.

At the same time, the economic validity of means of self-taxation, which is even called
one of the principles for the introduction, collection and use of self-taxation of citizens,
is of great importance .

Proceeding from the definition of tax as a payment levied for the financial support of
the activities of the state and (or) municipal entities, one should speak of the similarity
of the public nature of the means of self-taxation of citizens, since such means are also
directed to the financial provision of municipalities.

The subject composition of payers of single payments is determined by Act no. 131-
FZ7./2003.

Municipal legal acts include the following categories into such citizens:
—  Adult residents permanently residing on the territory of the municipality;
—  Adult residents registered on the territory of the municipality;

— cighteen-year-oldcitizens living on the territory of the municipality for at

least three months a year (the mechanism for determining this period is not
established);

— home ownership;
— country estates.

On the one hand, the determination of self-tax payers by the residents of a municipal
formation allows to take into account the interests of the local population as much
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as possible. On the other hand, the establishment of special requirements for entities
paying for self-taxation, for example, the condition of residence for a certain period in
a particular settlement, presupposes the need for a legal determination of the procedure
for determining such terms.

As Zhuravleva notes, since citizens of the Russian Federation who do not have a
permanent place of residence on the territory of a municipal formation do not have the
right to participate in the decision-making, but are obliged to pay self-taxation funds, a
contradiction arises in the very essence of the legal institution: the requirements of Art.
56 Act no. 131-FZ/2003, including the principle of equality (Zhuravleva, 2012).

The procedure for deciding whether to impose self-tax payments at a local referendum or
citizens’ gathering presupposes the voluntary expression of the will of citizens.

This provision is combined with one of the basic principles of holding alocal referendum —
the participation of a citizen of the Russian Federation in a local referendum is recognized
as free and voluntary. No one has the right to exert influence on a citizen of the Russian
Federation with a view to compelling him to participate or not to participate in a local
referendum or to impede his free expression of will.

Voluntary declaration of citizens on the establishment of one-time payments is shown
at the stage of preparation for the referendum, since citizens have the right to formulate
a question submitted to a referendum, i.e. determine what purposes self-taxation will be
spent for, what is the circle of subjects performing payment, and also the amount of
payment.

It should be noted that lawmakers have repeatedly tried to change the situation and
introduce the establishment of self-taxation facilities for citizens by the representative
body of the municipality, a poll of citizens, citizens’ meetings, etc. However, all proposed
bills were rejected.

Another criterion to highlight the features of self-taxation is the compulsory collection
of payment and responsibility for non-payment of one-time payments.

At present, unlike the responsibility for non-payment of taxes and fees, which is
provided for by Act no. 146-FZ /1998, The Tax Code of the Russian Federation, part 1,
the responsibility for non-payment of self-taxation funds by federal legislation has not
been established.

On the one hand, we are talking about self-taxation and the voluntary will of citizens. On
the other hand, among citizens of the municipality there are those who were against the
introduction of self-taxation. Some citizens simply do not intend to pay anything to the
budget. In this regard, the establishment of responsibility for non-payment of a single
payment is necessary.
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In municipal legal acts, they approach this in different ways, providing for:

— recovery in accordance with the procedure established by federal legislation for
collection of unpaid taxes and non-tax payments (for example, in the territory of
the rural settlement of Leontief);

—  Collection of self-taxation means in accordance with the procedure established
by regional legislation (rural settlement of the Abitovsky Village Council
Meleuzovsky District of the Republic of Bashkortostan);

— Appeal to the court with a statement of claim (statement of claim) on recovery
of unpaid single payments (Uvarovo).

Some municipal entities use the legislation on administrative offenses for non-payment
of single-payment payments for failure to comply with the charter of a municipal
formation and (or) a legal act adopted at a local referendum (citizens’ meeting). For
example, in the rural settlements of Augustowka and the Eastern Municipal District
of Bolshekhernigovsky of the Samara Region, in violation of the payment deadlines,
Art. 10.3 of the Act no. 115-GD/2007, On Administrative Offenses in the Tertitory of
the Samara Region. The article provides for liability in the form of a fine for failure to
comply with the charter of a municipal formation and (or) a legal act adopted at a local
referendum (citizens’ meeting). Violation entails a warning or an administrative penalty
on citizens in the amount of 300 rubles up to 2 thousand rubles, for officials — from
500 rubles up to 5 thousand rubles, for legal entities — from 2 thousand rubles up to
10 thousand rubles.

Thus, among the signs that determine the characteristics of self-taxation of citizens
should be called the voluntary will of citizens to introduce and use payment through
a local referendum or a gathering of citizens; the nature of payment; its purpose; the
amount of payment equal for all residents of the municipality.

The means of citizens’ self-taxation differ from the tax payments by the special procedure
for the introduction and collection of one-time payments, the possibility of replacing the
payment of payment by public works, as well as the lack of a developed mechanism for
collecting unpaid self-taxation.

At the same time, such signs as compulsory payment, individually gratuitous nature, as
well as its direction to finance public needs, allow us to talk about the tax nature of self-
taxation of citizens.

Thus, the introduction of self-taxation of citizens can also be attributed to fiscal
lawmaking of municipalities. The mechanism of self-taxation was practically not
appliedseveral years ago, but with the development of initiative budgeting and programs
in support of local initiatives in Russia, as well as in the absence of sufficient financial
support for municipalities, self-taxation of citizens is becoming an increasingly active
form of citizens’ activity of municipalities.
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3 Conclusion

During the study the author made the following conclusions.

Analysis of foreign legislation and practice shows that European countries are
establishing a more flexible tax system in terms of local taxes and fees. In a number of
countries, in addition to traditional local taxes related to property, real estate and land,
various charges are also provided, due to local specifics and the need to improve the
respective territories. Local authorities have more authority to establish and introduce
such fees, including the authority to establish separate elements of taxation. On the
one hand, Russia already has experience, when it was possible to introduce various
local taxes and fees, the number of which was gradually decreasing. On the other hand,
the possibility of introducing only two local taxes severely limits the possibilities for
fiscal lawmaking of municipalities, which undermines the principle of independence
of local self-government, as enshrined in the Constitution of the Russian Federation.
For other mandatory public payments that are not part of the Russian tax system, the
possibility of issuing municipal legal acts affecting the introduction and collection of
such payments is also minimal.

It should be noted that, despite the need to expand the powers in the field of fiscal
lawmaking of municipalities, Russian policy is not aimed at such an extension, which
is predetermined by the established features of Russian federalism. At the same time,
it is necessary to take into account the Russian peculiarities. For example, unlike other
states, Russia uses self-taxation to attract the public to participate in the budget process.
The means of self-taxation of citizens in Russia are now one of the possible forms of
independent replenishment of local budgets by municipalities at the expense of non-tax
revenues, which are possible only at the municipal level.
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Abstract

The article deals with the questions of normative acts enactment by the Russian Federation
Central Bank concerning banks’ liabilities as provided by the Russian tax legislation. This analysis
is being carried out with the purpose of considering legal basis of the rule-making functions of
the Russian Federation Central Bank regarding special (fiscal) questions including novelties of
the legal regulation of the rule-making functions of the Russian Federation Central Bank and
considering normative acts of the Russian Federation Central Bank enacting of which is provided
by the Russian tax legislation as sources of the Russian tax law. The authors draw attention to the
existing legal loophole in the legal regulation of the Russian Federation Central Bank normative
acts enactment in case if they are coordinated with the federal executive authority which is in
charge of control and supervision in the sphere of taxes and charges which is compensated at
the modern stage of the legal regulation of the rule-making functions of the Russian Federation
Central Bank. The authors note the positive meaning of the mentioned novelty for the quality of
carrying out rule-making function of the Russian Federation Central Bank in the cases prescribed
by the Russian tax law. General and special grounds of the Russian Federation Central Bank
normative acts enactment include the questions of tax-legal regulation powers of the Russian
Federation Central Bank to enact normative acts in cases provided by the Russian tax law;
requirements to the normative acts of the Russian Federation Central Bank, tendencies of the
development of the Russian Federation Central Bank function. The above mentioned allowed the
authors to ground the necessity of the interdisciplinary approach (financial law, bank law, tax law)
in researching questions of the Russian Federation Central Bank lawmaking in regard to banks’
liabilities under the Russian tax legislation. While doing the research the authors applied inductive
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methods of knowledge and carried out the analysis with regard to banks’ liabilities in the sphere
of tax legal relations through the example of the Russian Federation.

Key words

Central Bank of the Russian Federation, normative acts of Bank of Russia, soutrces of tax law, the
order of Bank of Russia, normative acts approval.

JEL Classifications: K34, K40

1 Introduction

The objective of this article is the attempt of the authors to propose for consideration
the Central Bank of the Russian Federation normative acts enacted on the ground
of imperative norm of the Russian tax legislation as the sources of the tax law. The
designated position is based upon the theoretical researches in the field of the tax law
according to which bylaws of the authorized federal executive bodies refer to the sources
of the tax law (Khimicheva, Popov, 2017: 390). As the sources of tax law the open
check list of normative legal acts enacted in the order of bylaw rule-making is provided:
normative legal acts of the President of the Russian Federation, the Government of
the Russian Federation, the Ministry of Finance of the Russian Federation, the former
Ministry of the Russian Federation for Taxes and Levies and others (Karasyova,
Krokhina, 2001: 187). Among the subjects authorized for bylaw rule-making the Ministry
of Finance of the Russian Federation, the Federal Tax Service, law enforcement agencies
and investigative authorities are mentioned (Pepelyaev, 2015: 295-297). The role of the
Central Bank of the Russian Federation when publishing normative acts on the basis
of the Russian tax legislation in regard to the banks as participants of organizational
tax relations is emphasized (Abbyasova, 2012: 399), the Central Bank of the Russian
Federation is mentioned as the subject acting in the sphere of tax relations (Gritsenko,
2005: 275). Using the example of the Russian Federation the authors are carrying out
the analysis of the legal regulation of the Central Bank of the Russian Federation rule-
making function as it can be applied to meeting the requirements of the Tax Code of the
Russian Federation concerning enactment by the Bank of Russia of normative acts for
regulating bank liabilities, connected with monitoring bank control. Basing on the above
mentioned scientists and researchers, the authors came to the conclusion that the Central
Bank of the Russian Federation normative acts enacted on the basis of the imperative
norm of the Russian tax legislation can be characterized as the sources of the tax law. At
the end of the introduction the authors draw the conclusion about the specific public-
legal status of the Bank of Russia, which enjoys constitutional legal grounds including its
rule-making powers in accordance with the Russian tax legislation, and the necessity of
the interdisciplinary approach (financial law, bank law, tax law) development in studying
the questions of the Central Bank of the Russian Federation lawmaking in regard to bank
liabilities in accordance with the Russian tax legislation.
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2 Basis for Issuing Normative Acts Enacted by the Central Bank
of the Russian Federation. General and Specific Questions

General regulations concerning public-legal status of the Central Bank of the Russian
Federation including its powers for enacting normative acts for the questions of legally
entrenched competence are provided in the Federal Law of the Russian Federation of
July 10, 2002 no. 86-FZ, On the Central Bank of the Russian Federation (Bank of Russia)
(hereinafter referred as — “Law no. 86-FZ”). Article 7 of the Law no. 86-FZ states that
concerning the questions referred to its competence by means of the current federal law
and other federal laws, the Bank of Russia issues directions, regulations and instructions
in the form of normative acts binding for federal bodies of the state power, bodies of
the state power of the Russian Federation subjects and self-governing bodies, all legal
bodies and private persons. The Constitutional Court of the Russian Federation has made
the conclusion that normative powers of the Bank of Russia presuppose the existence
of its exclusive rights and duties concerning establishing obligatory bodies of the state
power, all legal bodies and private persons, rules of behavior of the questions referred
to its competence and demanding legal regulation (Constitutional Court of the Russian
Federation: 268-0O/2000). The legal position of the Constitutional Court of the Russian
Federation concerning the specifications of the rule-making powers of the Central Bank
of the Russian Federation as an element of its specific constitutional legal status was
proved in the Constitutional Court of the Russian Federation Ruling of January 15, 2003
no. 45-O, On the refusal to accept for consideration of the Moscow City Arbitration
Court on the verification of the validity of the Articles 12 and 30 of the Federal law “On
the protection of the business competition in the market of financial services” and in the
Constitutional Court of the Russian Federation Ruling of October 26, 2017 no. 2494-O,
On the refusal to accept for consideration Andrey Pavlovich Davydov’s complaint about
the infringement of his constitutional rights by the part of the first Article 7 of the
Federal law “On the Central Bank of the Russian Federation (Bank of Russia)”.

Normative regulations expounded with due account for the interpretations of the
Constitutional Court of the Russian Federation indicate two conditions for the enactment
of the Central Bank of the Russian Federation act: 1) attribution of the question according
to which the normative act should be enacted to the competence of the Central Bank
of the Russian Federation; 2) requirement for the corresponding legal regulation on the
level of bylaw a normative act. When analyzing the legal technique of the legislator in
expounding questions referred to the competence of the Central Bank of the Russian
Federation according to which the Central Bank of the Russian Federation normative acts
should be enacted the emphasis can be laid upon two approaches: general and specific.
The general approach concerning this problem is observed in Article 7 Law no. 86-FZ,
in which the rules of the Central Bank of the Russian Federation lawmaking function
realization are expounded. The specific approach is observed in other federal laws when
the question which needs to be enacted in the normative act of Central Bank of the
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Russian Federation is strictly fixed. The fact that Federal Law of July 31, 1998 no. 146
FZ is mentioned in the Tax Code of the Russian Federation of July 31, 1998 no. 146-FZ
shows the requirement in enacting normative acts of Bank of Russia concerning certain
questions of banks’ participation in the tax control (article 86). They should be attached
to the specific approach of the Central Bank of the Russian Federation rule-making
function realization.

2.1 Tax-Legal Regulation of the Central Bank of the Russian Federation
Powers for Enacting Normative Acts

The Tax Code of the Russian Federation (article 86) presupposes two kinds of legal
acts of the Central Bank of the Russian Federation in the sphere of banks’ liabilities,
connected with the implementation of the tax control of the procedural direction.
Paragraph 3, partl.1, article 86 of the Tax Code of the Russian Federation stipulates
that the order of the bank report about setting up an account or drawing up a balance
sheet, a deposit, about changing of the account, the deposit of an organization, or a sole
proprietor, a private person who is not a sole proprietor or about termination of the rights
of an organization, a sole proprietor to use corporative electronic means of payment
for transferring electronic financial means, about changing of the account of cooperate
electronic means of payment in the electronic form is established by the Central Bank
of the Russian Federation in consultation and coordination with the federal body of the
executive power, authorized agent for the control and supervision in the sphere of taxes
and levies. The Regulation of the Bank of Russia of September 7, 2007 no. 311-P, On
the order of the electronic bank report to the tax authority about setting up an account
or drawing up a balance the sheet, deposit, about changing of account, deposit, and the
Regulation of the Bank of Russia of April 28, 2012 no. 377-P, On the order of the bank
electronic report to the tax authority about granting the right or termination of rights to
use corporative electronic means of payment for transferring electronic financial means,
about changing of account of cooperate electronic means of payment, as it is required
by the Tax Code of the Russian Federation they must be coordinated with the head of
the Federal Tax Service. The texts of the normative acts of the Bank of Russia contain
this information published in the form of the Regulation which is in full accordance with
Article 7, of the Law no. 86-FZ. It is necessary to pay attention to the fact that according
to the preamble of the mentioned regulations the basis of enacting normative acts of
the Bank of Russia is the first part of the Tax Code of the Russian Federation and the
Law no. 86-FZ.

The other situation is being shaped in relation of the realization of the paragraph 3, part
3, article 6 of the Tax Code of the Russian Federation about the fact that the formats
of the bank reports on the electronic information according to the requests of the tax
authorities are affirmed by the Central Bank of the Russian Federation with the approval
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of the federal authority of the executive power, authorized agent for the control and
supervision in the sphere of taxes and levies. Information of Bank of Russia “Description
of message formats used in electronic exchange between banks (bank branches), banking
units of Bank of Russia and tax authorities (Description of formats “Tax”) (Version
dated May 23, 2017)” according to the text of the document cited in accordance with
the publication on the site: http://www.cbr.ru/ as dated September 4, 2017 it is not
mentioned about the coordination of this document with the Federal Tax Service.
Probably it is possible to explain by the technical character of the mentioned document
which can’t be referred according to the form of issue (information) to the normative
acts of the Bank of Russia and publication by the Bank of Russia Regulation dated
November 6, 2014 no. 440-P, On the order of sending to the bank certain documents
of tax authorities and sending by the bank to the tax authority certain documents of the
bank in the electronic form in cases as provided for in the legislation of the Russian
Federation about taxes and levies, which is mentioned in the preamble of the considered
Information of the Bank of Russia as the basis of the publication of the mentioned
document with the approval of the Administration of the Federal Tax Service. Such a
note exists in the text of the normative act of the Bank of Russia.

The given characteristics of the Bank of Russia normative acts published in accordance
with the Tax Code of the Russian Federation allow us to consider them as bylaws sources
of the tax law.

3  Tendencies of the Rule-Making Function Development of the
Central Bank of the Russian Federation

In the development of the rule-making function of the Central Bank of the Russian
Federation it is possible to define the following tendencies of the legal regulation having
relations to substantive legal and procedural legal aspects of the normative requirements
to the banks according to the Russian legislation.

1. Extension of the grounds for the registration of the normative acts of the Central
Bank of the Russian Federation in the Ministry of Justice of the Russian Federation.

If according to Article 6 of the Federal law “On the Central Bank of the Russian
Federation (Bank of Russia)” — in the original the Federal law of April 26, 1995 (now
it has ceased to be in force) only normative acts of Bank of Russia which are closely
connected with the rights, freedoms or duties of citizens subjected to the registration,
then in Article 7 of the Law no. 86-FZ quite the other approach was set forth. According
to the general rule, normative acts of the Bank of Russia should be registered in the
procedure established for the state registration of normative legal acts of the federal
authorities of the executive power, except some specific kinds of normative acts of
Bank of Russia which need rapid adjustment of the banking regulator or in-house
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relations in the Central Bank of the Russian Federation aimed at improvement of the
situation. That’s why the normative acts of the Central Bank of the Russian Federation
mentioned in the current research regulating bank liabilities, connected with exercising
control over taxes are registered in the Ministry of Justice of the Russian Federation in
accordance with the established procedure. This information is contained in the texts
of the normative acts. These acts are the following: Regulation of Bank of Russia of
September 7, 2007 no. 311-P, On the order of the electronic bank report to the tax
authority about setting up an account or drawing up a balance the sheet, deposit, about
changing of account, deposit. Regulation of Bank of Russia of April 28, 2012 no. 377-P,
On the order of the bank electronic report to the tax authority about granting the right
or termination of rights to use corporative electronic means of payment for transferring
electronic financial means, about changing of account of cooperate electronic means of
payment, Regulation of Bank of Russia of November 6, 2014 no. 440-P, On the order of
sending to the bank certain documents of tax authorities and sending by the bank to the
tax authority certain documents of the bank in the electronic form in cases as provided
for in the legislation of the Russian Federation about taxes and levies.

2. Increase in the number of the sources of publishing normative acts of the Central
Bank of the Russian Federation.

According to Article 6 of the Federal law “On the Central Bank of the Russian Federation
(Bank of Russia)”, as worded in the Federal law of April 26, 1995, the normative acts of
the Bank of Russia had to be subjected to the official publication in the official edition
of Bank of Russia — “Vestnik Banka Rossii”. Since January 10, 2016 the normative acts
of the Bank of Russia should be officially published on the official site of the Bank of
Russia in the informational-telecommunication net “Internet”. The given novelty was
introduced by the Federal law dated December 30, 2015 no. 426-FZ, On introduction
of amendments to the Federal law “On the Central Bank of the Russian Federation
(Bank of Russia)”. According to the current existing instructions of Article 7 of the
Law no. 86-FZ, the first publication of its full text in the official edition of Bank of
Russia — “Vestnik Banka Rossii” or its first placement on the official Internet site of
Bank of Russia in the informational-telecommunication net “Internet” (www.cbr.ru) is
considered the first official publication of the normative act of the Bank of Russia. It
should be taken into consideration when determining the date of normative acts of
the Bank of Russia entry into legal force, including acts on regulating banks’ liabilities
connected with tax monitoring.

3. Renovation of the regulation system of the Central Bank of the Russian Federation on
the questions of rules of normative acts preparation of the Bank of Russia.

In connection with the publication of Regulation of Bank of Russia of September 22,
2017 no. 602-P, On the rules of normative acts preparation of Bank of Russia, Regulation
of Bank of Russia dated September 15, 1997 no. 519, On the procedure of preparation
and entry into legal force of normative acts of the Bank of Russia (as amended and
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supplemented) lost its effect. It was rather important for bringing normative regulations of
the Bank of Russia into compliance with the requirements of the Law 86-FZ as Regulation
of Bank of Russia of September 15, 1997 no. 519, On the procedure of preparation and
entry into legal force of normative acts of Bank of Russia, was published in accordance
with Article 6 of the Federal law “On the Central Bank of the Russian Federation (Bank
of Russia)’as worded in the Federal law dated April 26, 1995 and ignored the changes to
legislation reflected in Article 7 of the Law no. 86-FZ.

3.1 Filling Gaps of the Legal Regulation of the Central Bank
of the Russian Federation Norm-Setting Function

In the Regulation of the Bank of Russia of September 22, 2017 no. 602-P, On the rules
of normative acts preparation of Bank of Russia, there is Chapter 14 devoted to special
aspects of preparation and publication by the Bank of Russia of normative legal acts
together with Federal bodies of the executive power, other authorities (organizations) as
well as in consultation and coordination with the mentioned authorities (organizations).
These norms are aimed at meeting the requirements of the Tax Code of the Russian
Federation on publication by the Central Bank of the Russian Federation of normative
acts on the questions defined in the Tax Code of the Russian Federation in consultation
and coordination with the federal authority of the executive power, an authorized agent
in charge of control and supervision in the field of taxes and levies. In the former
Regulation of the Bank of Russia of September 15, 1997 no. 519, On the procedure of
preparation and entry into legal force of normative acts of the Bank of Russia similar
norms on publishing normative acts of Bank of Russia in consultation and coordination
with the federal authorities of the executive power, other authorities (organizations)
were missing. Questions of enacting normative acts by the Bank of Russia together with
federal authorities of the executive power (chapter 8) were settled. It is evident that there
is some lack of balance in meeting the legislative requirements (including of the Tax
legislation) and normative acts of the Bank of Russia which regulate the realization of
norm-setting powers. Filling the gaps of the legal regulation is the positive fact from the
point of view of the general legal, inter-branch, financial-legal principle of the law-based
activity of the Central Bank of the Russian Federation of enacting normative acts which
include the questions of bank liabilities, connected with tax control monitoring (article
86 of the Tax Code of the Russian Federation).

4  Conclusion
The analysis of the authority of the Central Bank of the Russian Federation to publish

normative acts on the questions within its legislation competence (in the Russian tax
legislation as well) allows for the conclusion that it enjoys the special public-legal status
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and it is reflected in the legal positions of the Constitutional Court of the Russia
Federation. It also indicates the development of the inter-branch approach (financial law,
bank law, tax law) in researching questions of the Central Bank of the Russian Federation
law-making in relation of bank liabilities in the framework of the Russian tax legislation
including issues of considering the Central Bank of the Russian Federation normative
acts publication of which is provided by the Russian tax legislation as the sources of the
Russian Tax law in terms of regulatory, protective and informational functions of the
Bank of Russia normative acts.

References

Abbyasova, E.: DAexTpoHHBII OOMEH HEIAATEKHON HMHQOPMAIIHEH MEKAY OAHKAMH
n masoroseimu opramamu  (Electronic exchange of non-payment information
between banks and tax authorities), in: Karaseva (Sentsova), M. (ed.): Haarorosoe
1 OIOAKETHOE IIPaBO: COBPEMEHHBIC IIPOOAEMBI HMYIIECCTBECHHBIX OTHOIIICHHUIL:
MATEPHAABL MEKAYHAPOAHON HaydHO-IIpakTHyeckoil kordepernnnn (Tax and budget
law: modern problems of property relations: materials of the international scientific-
practical conference), Bopomex, Mapr 29-31, 2012 (Voronezh, March 29-31,
2012), Bopomnex: MspateabcTBO BOPOHEKCKOTO TOCYAAPCTBEHHOTO YHHBEPCHUTETA
(Voronezh: Publishing house of Voronezh State University), 2012.

Gritsenko, V.: Teopusi poccuiickoro HaAorosoro mpasa. CoBpeMeHHbIE IIPOOAEMEL
(The theory of Russian tax law. Modern problems), Capatos: Msa-so 'OV BITO
«CapaToBCcKas rocyAapCTBeHHAsA akaaemus mpasa» (Saratov: Publishing house of the
Saratov State Law Academy), 2005.

Karaseva, M., Krokhina, J.: ®unancosoe npaso (Financial Law), M.: FzaateAbckuii Aom
HOPMA (Moscow: Publishing House NORMA), 2001.

Khimicheva, N., Popov, V.: ®unancosoe mpaso: yaebuux (Financial Law: a textbook),
6th ed., M.: Hopma (Moscow: Norma), 2017.

Pepelyaev, S. (ed.): Haaorosoe mpapo: Yaebunk aas Bysos (Tax Law: A Textbook for
universities), M.: Aaprimaa [Tabanmep (Moscow: Alpina Pablisher), 2015.

Legal Acts

Act no. 146-FZ/1998, The Tax Code of the Russian Federation, part 1, as amended.

Act no. 426-FZ7. /2015, On Amendments to the Federal Law On the Central Bank of the
Russian Federation (Bank of Russia). http://www.consultant.ru/document/cons_

doc_LAW_191441/

206



PART 2. CONTEMPORARY ISSUES OF FISCAL RULE-MAKING IN THE COUNTRIES OF CENTRAL AND EASTERN EUROPE

Act no. 86-FZ/2002, On the Central Bank of the Russian Federation (Bank of Russia)
(with subsequent amendments). http://www.consultant.ru/document/cons_doc_
LAW_37570/

Act no. 65-FZ/1995, On the Central Bank of the Russian Federation (Bank of Russia),
as amended.

Act no. 602-P/2017, Regulation of the Bank of Russia, On the Rules for the Prepara-
tion of Bank of Russia Normative Acts. http://www.consultant.ru/cons/cgi/online.
cgirreq=doc&base=LAW&n=278566& fld= 134 & dst = 1000000001.0 & rnd =
0.9482168999424225 # 00789862184730108

Act no. 440-P/2014, Regulation of the Bank of Russia, On the procedure for
sending separate documents of tax authorities to the bank, as well as sending
certain documents of the bank to the tax authority in the electronic form in cases
provided for by the legislation of the Russian Federation on taxes and fees. http://
www.consultant.ru/cons/cgi/online.cgi?req=doc&base=LAW&n=171481&
f1d=134&dst=1000000001,0&+rnd=0.9508089622005016#015293888075542283

Act no. 377-P/2012, Regulation of the Bank of Russia, On the procedure for the bank
to inform the tax authority in the electronic form on the granting of a right or ter-
mination of the right to use corporate electronic means of payment for transfers of
electronic funds, change in the details of the corporate electronic means of payment.
http://www.consultant.ru/cons/cgi/online.cgirreq=doc&base=LAW&n=168430&-
fld=134&dst=1000000001,0&rnd=0.6517846186654086#08691998296581094

Act no. 311-P/2007, Regulation of the Bank of Russia, On the procedure for the bank
to electronically report to the tax authority on the opening or closing of the account,
deposit (deposit), on changing the details of the account, deposit. http://www.con-
sultant.ru/cons/cgi/online.cgirreq=doc&base=LAW&n=163701& fld=134&dst=1
000000001,0&rnd=0.37664138963463656#07735853443057061

Act no. 519/1997, Regulation of the Bank of Russia, On the Procedure for Preparing
and Enforcing Normative Acts of the Bank of Russia (with amendments and
additions). http://www.consultant.ru/cons/cgi/online .cgi? req = doc & base =
LAW & n = 202909 & fld = 134 & dst = 100001.0 & rnd = 0.18485013380165816 #
026802277386069284

Information of the Bank of Russia “Description of the formats of messages used for
electronic exchange between banks (branches of banks), Bank of Russia subdivi-
sions and tax authorities (Description of formats “Tax”) (Version of May 23, 2017)”.
http://www.consultant.ru/cons/cgi/online.cgirreq=doc&base=LAW&n=210451&
f1d=134&dst=1000000001,0&rnd=0.21249881523236258#022517126642142316

Constitutional Court of the Russian Federation: 2494-O/2017.
Constitutional Court of the Russian Federation: 45-O/2003.

Constitutional Court of the Russian Federation: 268-O/2000.

207



TAX INTEGRATION IN THE AREA OF DIRECT TAXATION
IN THE EUROPEAN UNION!
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Abstract

The article is devoted to analysis of tax harmonization in the area of direct taxation in the European
Union. Issues of positive and negative integration, common market and tax harmonization are
analyzed. The author mentions the following benchmarks of the European tax integration: tax
harmonization in the area of direct taxation, prohibition of discrimination and unfair competition,
leading role of fundamental freedoms in the field of European integration.

The development of the tax law of integration associations is conditioned by the dualism of
direct and indirect taxes. It is not only rooted in the tax systems of the Member States, but is also
reflected in the constituent treaties. Despite the conventionality, the division of taxes into direct
and indirect ones is of fundamental importance: the ratio of direct and indirect taxes is the most
important structural indicator of the tax system.

The special role of the European Court of Justice in forming EU tax law is emphasized. The
current developments of the EU tax law in connection with realization of OECD BEPS Action
Plan are brought into light.

The author concludes that the main reason of the leading role of the negative integration is the
requirement for unanimous adoption of decisions on tax issues and the perception by Member
States of their tax sovereignty against the backdrop of the “lack of tax authority” of the Union.
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1 Introduction

Coordination of various taxes has many facets, from avoiding contradictions within the
national tax system to the allocation of taxing rights between sovereign Member States.
We have selected a few important starting points of the European tax integration. These
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are tax harmonization in the field of direct taxation, the prohibition of discrimination
and restriction of competition, as well as the leading role of fundamental freedoms in
European integration.

The development of the tax law of integration associations is conditioned by the dualism
of direct and indirect taxes. It is not only rooted in the tax systems of the Member States,
but is also reflected in the constituent treaties. Despite the conventionality, the division of
taxes into direct and indirect ones is of fundamental importance: the ratio of direct and
indirect taxes is the most important structural indicator of the tax system.

Direct taxes are always “tied” to a specific state. On the other hand, integration
presupposes the existence of an internal market with open borders, the basis of which
is fundamental freedoms which require free movement of goods, works, services and
labor. Economic integration has led to the fact that carrying on activities of legal entities
and individuals on the territories of two and more States has become commonplace.
As a result, in the tax law of each country, there are certain legal relationships where
foreign element is involved. Such legal relationships cover all situations that occur on the
territory of a particular country when an object of taxation or taxpayer are foreign as
well as situations when national legal entities carry on their activities on the territory of
other countries (Soloveva, 2015: 122). Meanwhile, national taxation systems require an
increase in tax revenues. This moment is a point of tension between the interests of the
Member States, which need to increase their income, and the interests of the Union in
the creation of the domestic market.

The EU and its Member States became the first and most advanced ones in the integration
of tax systems. When creating the European Communities, the harmonization of direct
taxes was not seen as their goal. Nevertheless, at a certain stage in the development of
the common market, it became clear that harmonization is also required in this sphere.
The views of the European Commission and Member States regarding the need for such
harmonization were the opposite. As a result, the introduction of common measures
for all EU Member States was mainly mediated by means of tax coordination, without
creation of acts of secondary EU law.

The sphere of direct taxation, especially the taxation of income, is perceived by the
Member States from the standpoint of their sovereignty very sensitively. Along with
this, caution is still being observed regarding the economic and political decision on tax
competition in this sphere. We believe that in the event of competition between different
tax systems, it is necessary to eventually establish the order that would best regulate the
most important duties in the domestic market and unnecessarily burden the Member
States with harmonization measures.

2 Positive and negative integration in the area of direct taxation

There are two basic directions of tax integration. A great experience in this area is
accumulated in the European Union.
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1. Negative integration, the most important engines of which in the field of direct
taxation are fundamental freedoms. Such integration can be called a “market integration”,
or integration through prohibitions. As well-known, negative integration measures at the
EU level are aimed at breaking down barriers of cross-border economic relations. Their
purpose is mainly to eliminate or to reduce the negative impact of the national legislation
of the Member States on their mutual trade. The consequence of negative integration
is tax competition between Member States which try to attract taxpayers with favorable
tax regimes.

In the mid-1980s, the European Court of Justice (ECJ) began applying the rules governing
fundamental freedoms to the tax law of Member States in regulating direct taxation.
Since the decision of 1986 in the case of Avoir Fiscal (ECR: 273/1986), the Court has
begun to recognize the norms of the tax law of the Member States incompatible with
fundamental freedoms, promoting negative integration. Disputes in such cases included
tax deductions and taxation of non-residents; accounting for losses of subsidiaries and
permanent missions; taxation of dividends; CFC rules; loan financing etc.

2. Positive integration, consisting in the approximation of legislation (harmonization of
legislative and administrative provisions of Member States through the adoption of acts
of secondary EU law).

Positive integration in the field of taxation of income in the EU does not go beyond
a set of specific rules, mainly in the field of corporate taxation. This is the Merger
Directive (O] L. 310/2009: 34) and the Directive on parent and subsidiary companies (O]
L 225/1990: 10-24), as well as the 1990 Arbitration Convention (O] L 225/1990: 10-24).
In 2003 the EU Council adopted a Directive on interest and royalties (O] L 157/2003:
49-54) designed to avoid obstacles in the area of cross-border payments of interest and
royalties while withholding tax at the source by prohibiting such taxation within the
group of companies.

In the field of income taxation, the EU secondary law is mainly directed to the problems
of administering savings taxation in transboundary situations.

The Savings Directive 2003/48/EC (O] L 157/2003: 38-48) required the automatic
exchange of information on the accumulation of savings in the form of interest payments
between Member States. The directive has been repeatedly amended, and in 2015 it was
abolished in connection with the adoption of Directive 2014/107/EU (OJ L 359/2014:
1-29), which provides for mandatory automatic exchange of information between the
tax authorities of the EU countries. This is another step in the fight against tax evasion
and erosion of the tax base. Now there is only one standard of automatic information
exchange in the EU, established by the new edition of Ditrective 2011/16/EU (O] L,
2011: 1-12) on administrative cooperation in taxation, in order to avoid situations where
parallel application of the two standards is possible. Directive 2014/107/EU gave the
tax authorities of the EU Member States almost unlimited opportunities to access
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information on the beneficiaries of income from savings and all financial products.
According to the Directive, Member States are authorized to require their financial
institutions to implement reporting rules and due diligence in accordance with OECD
reporting standards. The advanced automatic information exchange based on the Union-
level legislative tool was necessary because the EU Member States either concluded
or are close to concluding agreements with the United States in accordance with the
FATCA (26 USC §§ 1471-1474). This means that now, within the meaning of Article 19
of Directive 2011/16/EU, they should carry out the same close interaction with other
Member States. The revision of the provisions of such an important directive indicates
the legalization of the automatic exchange of information and the end of banking secrecy
for tax purposes in the European Union. Directive 2003/48/EC established the need for
automatic exchange of information between Member States in terms of income. The
directive required automatic notification of tax authorities if there was a situation where
interest is paid to a resident of a state other than that in which the paying agent is located.
Thus, the payment of interest was made in one Member State to a resident of another
Member State in accordance with the laws of the State in which the person is a tax
resident. At the same time, the bank was obliged to automatically disclose information
regarding the identification of the beneficiary, his account number, and the amount of
money paid. The provisions of the Directive gave rise to numerous assessments of its
provisions as undermining the institution of bank secrecy. In recent years, the attention
of the European Commission has shifted from harmonization issues to combating tax
evasion and abusive tax practices, the main means of combating being transparency.

On June 17, 2015 the Commission presented an Action Plan for Fair and Efficient
Corporate Taxation in the EU to fundamentally reform corporate taxation in the EU.
The Action Plan sets out a series of initiatives to tackle tax avoidance, secure sustainable
revenues and strengthen the Single Market for businesses. Collectively, these measures
will significantly improve the corporate tax environment in the EU, making it fairer, more
efficient and more growth-friendly.

The Action Plan includes a number of short-, medium- and long-term measures and
aims to establish a new approach to corporate taxation in the EU in combating tax
evasion, ensuring sustainable income generation and an enabling environment for doing
business in the common market.

The main elements of the Action Plan atre the restart of the failed idea of the common
consolidated corporate tax base; ensuring fair taxation at the place of the creation of income;
creatinganenablingenvironmentfordoingbusiness;increasingtransparencyandimproving
cooperation. Different opinions are expressed in the literature about the Action Plan. Thus,
W. Schon believes that harmless formulations conceal serious interference in the affairs
of the common market: CFC taxation should be toughened, control over transfer prices
should be resolved in a contractual way, directives that promote business development
are modified, and the notion of permanent representation is expanded. Tax preferences
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(for example, patent boxes) should be applied in relation to the decisions of the group
that developed the Code of Conduct on Business Taxation. Professor Schén also notes
that many of the proposals of the Commission counteract the main trends of the
common market; the Commission’s argumentation before the Court of Justice in the
light of its jurisprudence will only weigh when it proves that the restrictions it proposes
concern only “purely artificial constructions” that already do not have their own means
of protection on the common market (Schén, 2015: 4). The Commission now faces a
dilemma. On the one hand, both the directives and the practice of the EU Court have
provided enterprises with enormous opportunities for strategic tax planning within the
EU. On the other hand, the free distribution of factors of production in the common
market through tax targets is the core of the common market and a healthy competition
system. Thus, it is necessary to find a balance between the freedom of entrepreneurship
and the requirement of states to pay taxes: the Commission should not let the pendulum
swing too much towards encumbrance of European market participants.

3 EU tax law and BEPS Action Plan

On January 28, 2016 the Commission presented its proposal for an Anti-Tax Avoidance
Directive as part of the Anti-Tax Avoidance Package (COM (2016) 26 final 2016/0011
(CNS). On June 20, 2016 the Council adopted the Directive (EU) 2016/1164 (O] L
193/2016: 1-14) laying down rules against tax avoidance practices that directly affect the
functioning of the internal market. The Anti-Tax Avoidance Directive contains legally-
binding anti-abuse measures, which all correspond to OECD BEPS Action Plan.

Member States should apply these measutes from January 1, 2019. It creates a minimum
level of protection against corporate tax avoidance throughout the EU, while ensuring
a fairer and more stable environment for businesses. For example, the CFC rules,
provisions on hybrid schemes, as well as provisions on exit tax and implementation of
the GAAR (General Anti-Avoidance Rule). A single European approach to corporate
taxation, according to the Commission’s plan, will remove many of the existing obstacles,
for example, legal uncertainty, undue costs of compliance with law and distortion of
facts that all enterprises face in varying degrees. The Commission calls the first such
a common consolidated corporate tax base (CCCTB), but while it is under discussion,
there are other measures, for example, instruments for resolving disputes on double
taxation and initiatives for cross-border credit loss.

Unlike the OECD BEPS Project, Directive 2016/1164 is a specific legislative measure,
whose consequences can go beyond the EU (Navarro, Parada, Schwarz, 2016: 130). 1t
seems possible to conclude that the establishment of a minimum protection of the tax
systems of all EU Member States should be left to the discretion of the Member States.

Thus, despite recent trends in combating tax evasion and ensuring fair taxation of profits
and revenues, positive integration in the field of taxation of profits and incomes has
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shown fragmentary results. The main obstacle to positive integration is the requirement
for the unanimous adoption of directives by the Council of the EU, stipulated in Article
115 of the TFEU. In this regard, a large number of proposals of the Harmonization
Commission were not successful. Over the past 25 years, the picture of European tax
law has changed significantly. While indirect taxes were harmonized by the European
Economic Community, “the law of direct taxation” began to develop only after the
adoption of three basic directives and the Arbitration Convention in 1990. After a rapid
start in the mid-1990s, the EU Court reformed the taxation of cross-border activities and
investments through the application of primary law regulating basic economic freedoms.
The next trends were joint efforts to combat tax competition, the development of
international cooperation in tax matters and combating the tax erosion and profit shifting

(BEPS).

4 Intermediate results of tax harmonization in the area of direct
taxation in the European Union

4.1 Ways of tax coordination

Tax law scholars use multiple synonymous concepts: tax coordination, tax harmonization,
approximation of tax laws, integration in the field of tax law, etc. We consider that the
concept of “integration” is a broader concept in comparison with “harmonization and
approximation”. As already noted, actions to achieve the internal market objectives are
identified in the European science of tax law as positive and negative integration (Kopitz,
2007). The phenomenon of tax coordination is the base of these integration processes.

The concept of tax coordination is typically used in Russian and foreign legal science
to refer to the phenomenon of integration which helps to eliminate tax obstacles in the
EU internal market and establishes a level playing field for purely domestic situations
and cross-border situations. However, some authors do not share this terminological
and conceptual equating and maintain a more accurate categorization of integration
phenomena in EU tax law. Thus, P. Pistone believes that tax coordination should be seen
as one of the possible ways to implement the tax integration into the mechanism of the
internal market (Pistone, 2012: 330).

The turning point in the division of these concepts was the 2001 European Commission
communication (COM (2001) 582 final), which stressed the need to coordinate corporate
taxes. Coordination can take place between subjects (Member States) that operate without
a centralized authorized level of government and management and are constantly
interacting.

Tax coordination has many facets: from avoiding inconsistencies in the national tax
system to the distribution of taxing rights between sovereign states.

There are two possible ways of coordination:
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— vertical coordination of tax powers between different levels of government;

— horizontal coordination of tax authorities of different jurisdictions at the same
level.

Lack of coordination can lead to excessive tax burden. Thus, inadequate horizontal
coordination can lead to distortions, preventing optimal allocation of economic resources
and to the reduction of the population’s welfare. The lack of vertical coordination can
undermine the fiscal autonomy of a certain level of state power.

For the purposes of this study we will understand the horizontal coordination of direct
taxation in the EU Member States as the ordering of all measures aimed at ensuring
tax neutrality for economic transactions within the internal market (Schon, 2000: 90,
Englisch, 2012: 15) by removing the obstacles arising from the parallel existence and
interaction of different national tax systems.

Horizontal tax coordination has two directions:

— approximation of material tax law and of the relevant procedural rules of
the tax law of the Member States in order to overcome or at least reduce the
differences between national tax systems to the extent that these differences lead
to distortions of competition or increase the costs of compliance and increase
the administrative burden;

— coordination of the requirements of the Member States to the taxpayer in order
to avoid double taxation of cross-border trade.

European researchers (Grau, Herrera, 2003: 28-30), the European Commission and the
European Court of Justice distinguish tax coordination and tax harmonization through
Buropean legislation. Thus, J. Malherbe draws a line between the measures which do
not affect the tax sovereignty, and measures which significantly modify the national tax
system (Malherbe, 2008: 12). According to this concept, tax coordination is only possible
by means of soft law, like recommendations, communications, codes of conduct, etc.

European scholars emphasize differences between the need for the concept of horizontal
tax coordination and the removal of barriers to market access, as well as the distortion of
competition resulting from discrimination or restrictive measures, which form part of the
tax system of the same Member State (Cordewener, 2006: 4; Gammie, 2006). Of course,
one cannot dispute the fact that these obstacles should also be regarded as a necessary
prerequisite to facilitate access to foreign national markets within the EU and to ensure
the fact that competition in the internal market is not distorted. However, scholars agree
that a level playing field within the national tax jurisdiction is not a sufficient condition for
a competitive environment within the entire European internal market, unless threats of
double taxation or market inequalities still exist (Englisch, 2008: 244; van Thiel, 2002: 18).
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One of the most important principles enshrined by the Treaty on the Functioning of the
European Union (hereinafter — TFEU, O] C115/2008), is the principle of conferral: the
Union has only the competences conferred on it by the Treaties (Art. 5 TFEU).

B. Terra and P. Wattel divide powers of the Union into three categories:
1) exclusive competences, listed in the Art. 3 TFEU;

2) shared competences with “preemption” (both the Union and the Member States
are competent, but whenever the Union exercises its competence, the Member
States lose their competence in the field where the Union exercised its competence),
listed in the Art. 4 TFEU;

3) shared competences without “preemption”, meaning that the Union is only
competent to support, coordinate or supplement, without superseding the
competence of the Member States (listed in the Art. 6 TFEU) (Terra/ Wattel,
2012: 42).

Obviously, direct taxation issues fall into the second category. The long-term aim of
harmonizing both direct and indirect taxes is the creation of the internal market. However,
it should be emphasized that the internal market in the EU has not been established yet,
and Europe still moves in this direction (Kemmeren, 2006: 441-442). The idea of the
internal market will be realized only when the tax systems of the Member States are
integrated at least sufficiently to eliminate tax obstacles created by rules and practices that
create conditions for discrimination, restrictions, state aid and distortion of the internal
market. This does not mean that all taxes in Europe should be harmonized, but in any
case the European fiscal integration should remain a part of common European policy.

4.2 European Court of Justice as a leading actor of negative integration

Harmonization of direct taxation is a politically highly sensitive area. Tax harmonization
is brought into life by the decisions of the European Court of Justice. Although the way
of harmonization of direct taxes today seems to be difficult to pass, the ECJ has taken
the role of the “engine of integration”, promoting the principle of negative integration.
As a result, the Court formulates its legal positions at a very high, even abstract level,
as they are based not on the norms of EU secondary law, but on the founding treaties
(Eden, 2010: 612). The Court of Justice has issued a number of decisions of fundamental
importance, according to which Member States are obliged to avoid discriminatory effects
on taxpayers within their national tax systems: the taxation of the company or individual
who realize their freedom of movement in the internal market should not be in worse
conditions in comparison with the taxpayer who remains in the home state.
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Considering the interrelated achievements of positive and negative integration, we can
identify the following issues regarding the impact of decisions of the Court of Justice on
the legal regulation of taxation of profits and incomes in the EU:

— whether the judicial practice promotes at least a de facto harmonization of the
tax systems of the Member States;

— whether it contributes to the coordination of the competing tax systems of the
Member States;

— whether the judicial practice hardens the “soft law” approach of the Commission
to horizontal tax coordination.

The Court does not make decisions regarding the tax liability of individual taxpayers.
National courts may apply for ECJ interpretation of law. Subsequently, the Court’s
answers to these requests are used by national courts in the resolution of similar disputes.
Although Member States have the right to create their own laws governing tax relations,
they are obliged to realize this right in accordance with the EU law. The practice of the
EU Court has made a great contribution to the filling of the concepts of the general and
internal markets with legal content. Principles and goals were developed, thanks to which
the concept of “common market” became one of the instruments of EU bodies.

The main legal principle pursued by the ECJ is the realization of the principle of
fundamental freedoms. In the practice of the Court, this policy is implemented in
the gradual removal of restrictions in the key areas for the creation of the Common
Economic Space: free movement of capital, labor, goods and services across the EU, as
well as freedom of choice of place of residence and economic activity, as enshrined in
the relevant articles of the Treaty About the EU. At the same time, the EU Court must
take into account the tax sovereignty of Member States in the field of direct taxation.

The application of the EU’s primary law to the sphere of jurisdiction of the Member
States leads to the so-called “indirect collisions” (Kube, Reimer, Spengel, 2016: 254). In
all cases, the Court of Justice applies the rules governing the application of fundamental
freedoms in two stages: verifying the existence of discrimination and the existence of
possible justifications for discrimination. Considering the decisions of the EU Court,
it can be said that it began to “stretch” the concept of discrimination in tax law by
introducing its own benchmark tests.

The Court of Justice considers hundreds of tax cases. The chief legal principle of the
decisions in the area of direct taxation is the principle of realization of fundamental
freedoms. At the same time the Court of Justice should take into account the tax
sovereignty of Member States in the field of direct taxation.

A. Miller and O. Lynne believe that Member States should check their tax regime for
compliance with the TFEU (Miller, Lynne, 2014: 412). Otherwise, sooner or later, they
should expect many requests from their own taxpayers, and as a consequence, the need to
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bring national acts in the sphere of taxes in accordance with the decision of the European
Court of Justice. Each tax case before the European Court of Justice could potentially
be the basis for changes in national tax laws of each Member State, and not only of
the State that is directly involved in the dispute. Thus, the review of practice of the EU
Court of Justice on tax matters showed that the lack of capacity to compensate tax losses
in one Member State by the benefits in the other is a key issue for corporate groups
operating in several Member States (the case Marks & Spencer (ECJ, 2005), Papillon
(ECJ, 2008), Philips Electronics (EC]J, September 6, 2012) and others). Fundamental
freedoms empower market participants to carry out economic activity in each Member
State or in the State where it is more advantageous from a tax perspective.

However, application of those freedoms to the tax revenues of the Member States is
not neutral. If market participants want to use the fundamental freedoms, Member
States may try to make it less attractive through discriminatory regulations. In order not
to sacrifice the protectionist policy in favor of the common market, it is necessary to
establish the limits. The relevant experience of the European Court of Justice supports
the balance of national tax sovereignty and the effectiveness of fundamental freedoms.

In accordance with the ECJ practice fundamental freedoms prohibit not only direct
discrimination but also all indirect forms of discrimination, for example, the ones arising
from nationality. This is especially important for tax and legal regulations: the fundamental
principle of tax law is to claim payment of taxes not on the basis of nationality, but due
to the fact if the person is a resident or non-resident.

The principle of universality is used for residents and usually covers the taxpayer’s income
from operations around the world. This principle is based on the idea that a resident of a
particular state regularly produces the largest part of his income in this State. The person
should also contribute to the related public expenditure in proportion to his ability. All
the circumstances of the individual, personal and family matters should also be taken into
account. The best way for the state to collect taxes, the state is suitable accommodation of
a person, since this is his center of vital interests, as the Court stressed the EU judgment
in Schumacker case (ECJ, 1995).

In such circumstances the Court declared that there was no objective difference in the
situation between the non-resident and the resident which could justify the different
tax treatment. The Court explained that in the case of a non-resident who received the
major part of his income and almost all his family income in a Member State other than
that of his residence, ‘discrimination arises from the fact that his personal and family
circumstances are taken into account neither in the State of residence nor in the State of
employment’.

The basis for the exemption can perform effective removal of tax, in particular,
the authorities of the tax control. Thus, in Marks & Spencer (ECJ, 2005) the Court
recognized the European balanced division of taxation powers between the Member
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States and prevention of double counting of losses. In this and other decisions the idea
of providing more space for the tax sovereignty of Member States is obviously taken as
a basis.

The important issue is the balance of interests of EU citizens who realize fundamental
freedoms and of the Union which implements the common market mechanisms, on the
one hand, and the interests of sovereign states, on the other. Fundamental freedoms and
sovereignty of States have equal weight, so the interests of neither the one nor the other
will be a priority.

EU tax law does not receive adequate protection because of its systemic inconsistencies
and lack of “internal coherence”. Internal system coherence “is expressed in the
system configuration of tax law” (Radvan, 2015: 20). Existing taxation rules need to be
coherent in the EU. Positive integration requires a unanimous decision of all the Member
States, and this mechanism is difficult to implement. So the actions of the European
Commission are aimed to maximize the effect of negative integration pursued by the
practice of the Court of the EU in cases of direct taxation and creation of acts of “soft”
law on these solutions, which “invites” Member States to adapt national legislation to the
Commission’s interpretation.

The EU tax policy strategy is explained in the Commission communication entitled “Tax
policy in the European Union — Priorities for the years ahead’. Provided that the Member
States comply with EU rules, each is free to choose the tax system it considers most
appropriate. Within this framework, the main priorities for EU tax policy are:

— the elimination of tax obstacles to cross-border economic activity;
— the fight against harmful tax competition, tax evasion and tax fraud;

— the promotion of greater cooperation between tax administrations in ensuring
control and combating fraud. Increased tax policy coordination would ensure
that the Member States’ tax policies support wider EU policy objectives, as set
out most recently in the Europe 2020 strategy for smart, sustainable and inclusive
growth (COM (2001) 260).

4.3 The CCCTB Proposal as one of the ways of positive integration

In terms of corporate taxation policy, the Commission aims to overcome the distortion
of the internal market, preventing cross-border economic activity and a decrease in cost
of doing business throughout the Union. These operations are conducted in two aspects.
In the short term, these are specific measures to overcome the obstacles of cross-border
economic activities, such as taxation of cross-border mergers, the impossibility of cross-
border accounting for losses of transfer pricing difficulties, leading to double taxation
and excessive administrative burden.
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In the long term, this is the measure eliminating a whole range of obstacles that limit more
serious national tax sovereignty. The most striking example of this is the Commission’s
proposals on the introduction in the EU of common consolidated tax base on corporate
income.

The Common Consolidated Corporate Tax Base (CCCTB) is a single set of rules to
calculate companies’ taxable profits in the EU. With the CCCTB, cross-border companies
will only have to comply with one, single EU system for computing their taxable income,
rather than many different national rulebooks. Companies can file one tax return for all
of their EU activities, and offset losses in one Member State against profits in another.
The consolidated taxable profits will be shared between the Member States in which the
group is active, using an apportionment formula. Each Member State will then tax its
share of the profits at its own national tax rate.

The primary goal of the CCCTB proposal was to strengthen the Single Market by
making it easier and cheaper for companies to operate cross-border in the EU. It would
enable them to file a single tax return for all their activities in the EU through one tax
authority, rather than having to file a tax return in every country where they operate. The
consolidation element in the CCCTB would also allow companies to offset losses in one
Member State against profits in another (see section on offset losses).

Moreover, the CCCTB could also be an important instrument to combat tax avoidance.
It would eliminate many of the weaknesses in the current corporate tax framework which
enable aggressive tax planning and would make corporate taxation in the EU much more
transparent.

The CCCTB Proposal will automatically provide the ability to reduce the taxable profits
of the amount of loss. Losses within a group of companies will be deducted from the
taxable profit and other group companies. According to studies, 81% of companies
suffered tax losses in one or several Member States, but 96% of those companies that
carry foreign losses were not able to get the full amount of this reduction in profit
margin (Lodin, Gammie, 2001: 28). However, some countries (Belgium, Greece, Italy)
allow compensation for losses within groups under national law, and they will unlikely
participate in CCCTB. The other side of this medal is the issue of the country where
profitable divisions of the group are resident. It is believed that once the profits within a
group are excluded, their corporate tax base will be reduced.

The Commission has therefore announced in the Action Plan that it will come forward
with a new proposal within 18 months to revive the CCCTB. The proposal will be for a
mandatory CCCTB, introduced through a step-by-step approach.

Negotiations on the CCCTB proposal, which was put forward by the Commission in
2011, are currently stalled, largely due to its sheer scale. In November 2014, President
Juncker announced that the Commission would examine how to re-launch the CCCTB
in order to break this deadlock. This idea was well received by Member States, MEPs,
businesses and many other groups, as the benefits of the CCCTB are widely recognized.
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4.4 Direct taxation and tax sovereignty

Direct taxation is particularly sensitive to Member States in terms of their sovereignty.
Along with this, caution is still being exercised regarding the economic and political
decision on tax competition in the sphere of direct taxes. In view of the lack of
achievements in the area of harmonization of direct taxes, Member States have the right
to build their own tax systems in their own interests. However, national measures atre
not entirely free from the influence of EU law. Much more responsibilities are borne by
Member States in the performance of their obligations under EU constituent treaties,
to which, in the last instance, the maintenance of the exercise of fundamental freedoms
belongs.

Full harmonization could be achieved if all Member States adopted, at the level of the
Huropean legislation, the principle of equal treatment of the source of income and the
“destination country” or if they harmonized their tax rates and tax bases. However, this is
not possible, since the EU Court “cannot simultaneously demand non-discrimination in
respect of both countries: the source of income and the” destination country” (Graetz,
Warre, 2012: 1122).

The second option is also unattainable neither with the help of positive, nor with the
help of negative integration.

An important issue is the balance between the interests of EU citizens and the Union
itself in implementing the mechanisms of the common market, on the one hand, and the
interests of sovereign states, on the other. The basic freedoms and sovereignty of states
are of equal weight, therefore the interests of either side will not be a priority.

The tax sovereignty of states will be less and less subject to protection when it comes
to regulation that does not conform to the norms of national law. A contradictory
norm or a norm alien to the tax system as a whole is less subject to protection than the
norm included in the internal system of law and not contradicting the principles of the
operation of fundamental freedoms.

The EU tax law does not receive due protection because of its systemic contradictions
and lack of “internal coherence”, or integrity. Existing rules of taxation must be
coherent within the EU. Therefore, with the internal contradiction of the rules
of primary and secondary EU law governing direct taxation, it must continue to be
borne in mind that harmonization establishes uniformity through secondary law
and, as a consequence, a compromise between EU Member States. The latter are not
ready to limit their tax sovereignty by means of a secondary right, and in case of a
conflict between a secondary and a primary right, the latter will have an advantage.
It is very difficult for EU Member States to effectively combat tax erosion and profit
shifting individually, by simply recognizing a particular state as a source of income. An
effective solution to this problem can be taxation of the global profit of a multinational
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enterprise in the state of residence of the parent company. Such a system could be based
on extraterritorial jurisdiction by analogy with residents — individuals. The necessary
measure to achieve this goal should be cooperation between states on tax issues. This
cooperation can be based on tax information exchange and reciprocity.

4.5 Exchange of tax information

The most effective measure of dealing with such a strategy is the exchange of tax
information. The Ditective 2011/16/EU on administrative coopetation in the area of
taxation (has expanded the mandatory automatic exchange of information in accordance
with the new OECD standards of automatic exchange of information and has given
the tax authorities of the EU Member States almost unlimited opportunities to access
information on beneficiaries of income from savings and all financial products.

The main advantage of an automatic exchange is the ability to transmit a large amount of
the tax information from the government of a source state to the State of residence of
the taxpayer. The costs of obtaining information will be low compared to other means
of exchange due to the fact that such information has already been transferred to the tax
authorities by financial institutions or other persons responsible for recording payments.

4.6 Current results and perspectives

According to the results of the study, it can be concluded that the EU constituent
treaties have not created a legal regime of harmonization of direct taxes. As can be
noted, Member States have unanimously accepted only those proposals of the European
Commission that influenced the volume of their incomes positively or those that de facto
did not provide harmonization, but only coordinated national rules through the rules
of law EU, leaving the national regimes intact (for example, the directive on parent and
subsidiary companies or the merger directive that did not affect national standards for
groups of companies).

Member States are severely restricted by TFEU, but at the same time it becomes obvious
that they need to coordinate rather than harmonize national tax systems. To date, the
financial and legal regime of taxation is regulated by the principles of subsidiarity,
proportionality and balance of competences.

The ECJ practice showed that the methods of countering unfair practices applied by an
EU Member State are permissible, but they should not exceed the limits provided by the
EU law. Conversely, if the EU Member State does not effectively counter unfair practices
of taxpayers, especially when this practice takes on an international dimension, direct
intervention of European law is necessary.
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Thus, since positive integration involves unanimous decision-making and this mechanism
is difficult to be implemented, the actions of the European Commission are designed
to maximize the effect of negative integration, carried out by the EC] practice and
publication of acts of “soft” law which “invite” Member States to adapt national law to
the interpretation of the Commission. However, the current state of affairs shows that
the combination of soft law, negative integration and positive integration, conducted
with the help of acts of “hard law”, failed to achieve the goal (Cerioni, 2015: 15).

In accordance with the TFEU the Commission also checks whether Member States and
European enterprises comply with competition rules, the main means of which is the
prohibition of state aid (Articles 107-109 TFEU). Today, the Commission is attempting
to combat tax planning schemes based on European state aid rules in certain cases, like
Apple, Amazon, Fiat Chrysler, Starbucks, McDonald’s. In the Apple case, for example,
the Commission found that Ireland granted the company unacceptable tax benefits in
violation of EU rules on the prohibition of state aid, which allowed Apple to evade
taxation of virtually all profits from the sale of products on the common EU market
(Commission decision of August 30, 2016 on state aid SA. 38373 (2014/C) implemented
by Ireland to Apple, para. 257).

This approach can be described as “constitutional approach” based on the application
of the norms of TFEU, regulating the protection of the common market. There are
opinions in the science of the EU tax law that this approach can be promising, but
the most natural way to combat tax dumping in the EU can be the introduction of a
harmonized corporate tax in the EU. We believe that in the near future this method is
unlikely to be implemented in the EU, primarily because of the need for unanimous
decision-making. In 2001, the Commission issued the document “Tax Policy in the
Huropean Union: Priorities for the Years ahead” (COM (2001) 260), which defined
three objectives of the tax policy: systems should be simple and transparent, national tax
systems should contribute to the effective functioning of the domestic market, national
tax systems should help reduce tax rates and to broaden the tax base A third goal was
largely achieved in recent years, especially in the area of corporate taxation and after EU
accession of new Eastern European members.

The last decade has become, according to B. Terra and P. Wattel, “a significant shift
from taxation of income to consumption taxation” (Terra/Wattel, 2012: 156). In terms
of corporate taxation policy, the Commission aims to overcome the distortion of the
internal market, preventing cross-border economic activity, and a decrease in costs of
doing business across the Union. These actions are conducted in two aspects: in the
short term, these are measures to overcome specific obstacles to cross-border economic
activity, for example, taxation of cross-border mergers, the impossibility of cross-border
recording of losses, the difficulties of transfer pricing leading to double taxation and
excessive administrative burden, in the long term, this is eliminating a whole range of
obstacles that severely restrict national tax sovereignty.

222



PART 2. CONTEMPORARY ISSUES OF FISCAL RULE-MAKING IN THE COUNTRIES OF CENTRAL AND EASTERN EUROPE

In general, the actions of the European Commission and the interim results of EU
activities on harmonization of direct taxes can be summarized as follows:

— actions aimed at simplifying and increasing the transparency of national tax
regimes, especially for non-residents and citizens,

— the development of national taxation regimes for non-residents,
— the development of national income taxation regimes,

— overcoming the negative effects of tax competition, in particular, loss of tax
revenues and tax evasion,

— combating cross-border tax fraud and tax evasion,

— ensuring “good governance” in the area of taxation and facilitating the conclusion
of tax agreements both between EU Member States and with third countries,

— taxation of distributed profits of companies,
— simplification of cross-border offsetting of losses,

— elimination of tax obstacles to cross-border payments of dividends, interest and
royalties,

— climination of tax barriers to cross-border mergers,

— development of the EU’ knowledge-based internal market through the
establishment of non-discriminatory benefits for research and technology
development,

— the creation of a favorable tax regime for small and medium-sized enterprises,

— identification of national tax measures that legitimize state monitoring,
monitoring of uniform interpretation and implementation of decisions of the
EC]J decisions.

5 Conclusion

Thus, we can say that in the field of direct taxation the EU has taken the major steps
in the direction of negative integration. The main reason for this requirement is seen in
the mechanism of unanimous decisions on taxation and the perception by the Member
States of their fiscal sovereignty on the background of the “lack of taxing power” of the
Union. Lack of coordination at the legislative level also determines the point character of
the EC]J practice. This fact leaves the process of integration in the field of direct taxation
dependent on random cases.

In this regard, the most important issue is the problem of income distribution among
Member States. The OECD and the European Commission, respectively, in the BEPS
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plan and the European Anti-Tax Avoidance Package follow the principle that profits and
income should be taxed where they are created. However, in practice, the principle of a
country of source of income sometimes has to be sacrificed to tax profitsin atleast one state.
The EU Member States have already divided their tax powers in relations among
themselves through DTTs, so this issue has not received much attention from the union
legislator. However, the BEPS plan has made adjustments to the situation, and the
European legislator has focused on two ways of closing the gaps in the EU tax law:

1) establishment of requirements for increasing transparency in the activities of
multinational enterprises, for example, by providing reports on the distribution
of their profits and taxes paid in interested Member States in accordance with
Directive 2011/16 / EC. However, transpatency in itself does not create new
rights and does not affect the rules of distribution of profits and incomes in the
Member States;

2) the introduction of anti-declining rules throughout the Union. A number of
recommendations in this area and Directive 2016/1164 contain such items as the
prevention of double deductions, the establishment of a general rule against tax
evasion (GAAR) in national legislation, and encourage Member States to include
in new DTTs a new article 5 OECD Model Convention governing the issue of
artificial evasion from the status of permanent representation in the framework
of the implementation of Action 7 of the BEPS plan.
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Abstract

The article is devoted to the comparative characteristic of the national legislation of the Russian
Federation and certain countries of Central and Eastern Europe, including tax laws, and
international tax agreements. The purpose of this article is to determine the features of correlation
between the national legislation and international tax agreements. The hypothesis states that in
the explored countries of Central and Eastern Europe and the Russian Federation the priority of
international agreements over national tax laws is established, but at the same time the provisions
emphasizing tax sovereignty of such countries are enshrined in the agreements. The methods
used for this research include methods of analysis and synthesis, comparative jurisprudence and
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1 Introduction

The purpose of this article is to determine the features of correlation between the
national legislation and international tax treaties. The hypothesis states that in certain
selected countries of Central and Eastern Europe and the Russian Federation the priority
of international treaties over national tax laws is established, but at the same time the
provisions emphasizing tax sovereignty of such countries are enshrined in agreements.
The used methods include: methods of analysis and synthesis, comparative jurisprudence
and generalization. A number of works on the research subject were published earlier:
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M.N. Kobzar-Frolova “Role and value of international treaties in prevention of a tax
tortiousness”, S.A. Bayev “Legal regulations to avoid double taxation in the relations
between the Russian Federation and the states of the European Union”, L.V. Polezharova
“The main aspects of elimination of the international double taxation”, etc.

2 General characteristic of the international tax agreements

2.1 International agreements in the Russian legal system

Nowadays rules of international law are implemented in the Russian legal system
everywhere. As a result of ratification of the most significant international agreements,
their regulations became a part of Russian national legislation, including tax laws,
proceeding from recognition of international agreements as a source of tax law.

To understand the essence of ratification it is necessary to address the Federal law on
international agreements of the Russian Federation. According to this Law, international
treaty is an international agreement signed by the Russian Federation with a foreign state
(or states), with an international organization or another structure that has the right to
sign such agreements, in written form, regulated by international law, enshrined in one
document or in several connected documents. At the same time ratification means “a
form of expression of consent of the Russian Federation to the obligatory character of
the international treaty” and is to some extent identical to the concepts of “signing” and

“conclusion” (Act no. 101-FZ/1995, Art. 2).

According to the Constitution of the Russian Federation, “the conventional principles
and rules of international law and the international agreements of the Russian Federation
are a component of its legal system. If the international treaty of the Russian Federation
establishes other rules than those provided by the law, then rules of the international
treaty are applied” (The Constitution of the Russian Federation, Art. 15). The priority of
international treaties is also enshrined in the Tax Code of the Russian Federation (Act
no. 146-FZ/1998, Art. 7). However this rule works if the international treaty is ratified.

In this case, on the basis of the Vienna convention of 1969, in which the principle
of “pacta sunt servanda” is enshrined, the agreement for contracting states has to be
obligatory and be carried out honesty (The Vienna convention, Art. 26). Also the states
are obliged to adhere to the principle of fair accomplishment of such obligations (The
Tax law, 2004: 351).

Meanwhile, the Constitutional Court of the Russian Federation in the Resolution of July
14,2015 no. 21-O drew a conclusion that if government structures authorized to perform
international agreements in which the Russian Federation participates have established
that the resolution of the European Court of Human Rights (further — ECHR) differs
from the Constitution of the Russian Federation, they are entitled to apply to the
Constitutional Court of the Russian Federation to determine whether it is possible to
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perform the resolution of ECHR. If the Constitutional Court of the Russian Federation
decides that the resolution of ECHR in interpretation contradicts the Constitution of
the Russian Federation, it is not subject to execution in this part (Constitutional Court of
the Russian Federation: 21-0O/2015). Thus, execution of international treaties depends
on the decision of the Constitutional Court of the Russian Federation.

2.2 International tax treaties of the Russian Federation

Among all international treaties, a special role is assigned to the agreements connected
with the issues of taxation. In the Russian Federation and in many European countries
tax agreements have prevalence over regulations of national tax laws, do not depend on
its changes, and thus act as a stable element in the area of taxation (Bayev, 2007: 9).

As it was already mentioned, it is fixed in article 7 of the Tax Code of the Russian
Federation that if the international treaty of the Russian Federation established other
regulations than this Code and the regulatory legal acts adopted in accordance with it,
provisions of international treaties are applied.

M.N. Kobzar-Frolova summarizes: “Presence and operation of international treaties, on
the one hand, guarantees taxpayers non-discrimination, allows to avoid double taxation;
on the other hand, for the states it provides the possibility of mutual direct consultations,
exchange of information, exchange of experience and other contacts for resolving many
contentious issues, as well as for monitoring foreign economic activities of its residents.
... The international agreements allow to prevent a large number of torts in the tax
sphere by stating the most significant questions in taxation” (Kobzar-Frolova, 2010: 32)
and are also a type of public agreements (Tikhomirov, 2008: 289).

The Russian Federation acts as the subject of many international tax agreements from
which there can be distinguished agreements:

— on avoidance of double taxation (Perov, 2000: 216-217);
— on the principles of collection of indirect taxes;

— on the taxation of income from international transport;
— on cooperation in preventing violations of tax laws;

— on taxation unification; containing tax regulations principles (for example, on the
legal status of diplomatic and consular missions falling under the tax immunity);

— and others.

Thereby, the specified agreements allow not only to provide tax sovereignty of certain
participating countries (Raritska, 2015: 345-361), but also unification of tax jurisdictions
of different states (Ciak, 2015: 254-257; Kobzar-Frolova, 2010: 33-34).
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L.I. Kucherov gives a narrower classification of international treaties, allocating three
groups: on avoidance of double taxation; special; on cooperation and mutual assistance
on compliance with tax legislation (Kucherov, 2001: 74).

3 Features of the correlation of international tax treaties between
individual countries of Central and Eastern Europe and the Russian
Federation and the national legislation of these states

3.1 General provisions on the international tax agreements between
certain countries of Central and Eastern Europe and the Russian
Federation

The international tax agreements are, as a rule, aimed at regulating direct taxes (on
income, on capital, on property). This also applies to tax treaties between the Russian
Federation and certain countries of Central and Eastern Europe.

For example, tax agreements are signed between the Russian Federation and such states
as the Republic of Poland, Hungary, the Slovak Republic, the Republic of Slovenia, the
Republic of Lithuania, the Republic of Latvia, the Republic of Albania, the Republic of
Macedonia, the Czech Republic, the Republic of Croatia, the Republic of Bulgaria, etc.
They have the form of conventions (in particular, Hungary) or treaties (for example,
Croatia).

It should be noted that regulations on the priority of international treaties over national
tax laws are also enshrined in the legislation of the mentioned countries. For example,
the Law of the Republic of Latvia of February 18, 1995 “About taxes and duties” states
that “if the procedure for calculating or paying taxes included in the international treaties
approved by the Saeima differs from the one provided by the tax legislation of the
Republic of Latvia, then the rules of these international treaties apply” (The law on taxes
and fees, Art. 7). In Poland there is no general tax law, but the basic tax provisions are
established by the Constitution of the Republic of Poland of April 2, 1997: “Everyone
is obliged to bear the public encumbrances and other duties defined in the law, including
taxes” and “the international treaty, ratified from the prior consent expressed in the
law, takes precedence over the law if this law is not consistent with the treaty” (the
Constitution of the Republic of Poland, Art. 84, 91). Similarly, in the Constitution of the
Slovak Republic of September 1, 1992 it is said that “international treaties that directly
justify the rights or obligations of individuals or legal entities and that have been ratified
and promulgated in the manner prescribed by law have priority over the law”; “duties can
be assigned: a) by law, either on the basis of law, within its borders and with respect for
fundamental rights and freedoms; b) an international treaty, ... which directly justifies the
rights and obligations of individuals or legal entities ...”’; “taxes and fees are established
by the law or on the basis of the law” (the Constitution of the Slovak Republic, Art.
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7,13, 59). Of course, it must be kept in mind that the given examples illustrate ratified
international treaties.

A specific place among international treaties is held by agreements on avoidance of
double taxation as they allow to secure against the liability to tax twice those taxpayers
who, for example, have a nationality of one state, but work on the territory of another.
However, such an opportunity appears if the agreement on prevention of double
taxation is signed between the two countries. The agreements mentioned above are
subject to application on the territory of the Russian Federation, for both taxpayers, and
tax and judicial authorities, due to the implementation of the principles of “automatic
integration” into the Russian system of law and “self-feasibilities” of the international
treaty (Mamedov, 2006: 17-21). Examples of such treaties include agreements with
Poland, Slovakia, Latvia, Croatia, Hungary, etc. The subject of such an agreement with
Poland, Slovakia, Croatia and Hungary is avoidance of double taxation of income and
property, and with Latvia — income and the capital.

It is important to take into consideration that in many countries the application of the
provisions of international treaties is associated with obtaining the conclusion of tax
authority concerning conditions of the concluded bargain on the basis of agreement
regulations. Nevertheless, in Russia, the use of written explanations of financial bodies
does not exclude a possibility of additional accrual of taxes if tax authorities take
another position (Act of Ministry of Finance of the Russian Federation no. 03-02-07/2-
138/2007).

The model conventions developed by the Organization for Economic Cooperation and
Development (OECD) and the United Nations (UN) are the main types of bilateral
agreements on avoidance of double taxation. Though the Russian Federation is not
among members of OECD, when courts consider tax disputes regarding the use of tax
benefits on the basis of tax contracts, the financial and tax authorities use the comments
on the Model Convention quite widely. This situation testifies to the strengthening of
the role of this organization in law enforcement practice in the field of taxation in
Russia (Act of Department of tax and customs policy of the Ministry of Finance of the
Russian Federation no. 03-08-05/2008). It allows to use a number of the principles of the
international tax law: tax non-discrimination; counteractions to offenses at application of
tax agreements; granting privileges on taxes to real recipients of income; interactions
of tax authorities of contracting states and exchange of the relevant information;
differentiations of tax jurisdiction (Bayev, 2007: 17-19), etc.

To date, many countries have taken the negative effects of double taxation on their
economies setiously. And one of the ways to eliminate double taxation is the conclusion
of the relevant international treaties.

It is known that the states in the taxation systems combine the principles of territoriality
(in particular, collection of taxes from income gained only on their own territories,
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regardless of the permanent residence of persons receiving them) and residences
(taxation on the income of the persons taking permanent residence in these countries
including income gained in other countries), which provides protection of their tax laws
and interests in relationship with other states (Polezharova, 2010: 48).

As for the principle of residence, this status is established separately with respect to
individuals and legal entities (organizations), based on a number of criteria: nationality,
permanent residence, place of implementation of activity, location of governing body,
etc.). In practice, as a rule, both principles are used.

3.2 The specifics of the consolidation of provisions that testify
to the tax sovereignty of the contracting states in the international
tax treaties between individual countries of Central and Eastern
Europe and the Russian Federation

Addressing specific tax agreements, it is possible to summarize that, for example, in
agreements with Poland (The Agreement between the Government of the Russian
Federation and the Government of the Republic of Poland about avoidance of double
taxation of income and property), Slovakia (The Agreement between the Government
of the Russian Federation and the Government of the Slovak Republic about avoidance
of double taxation of income and property), Croatia (The Agreement between the
Government of the Russian Federation and the Government of the Republic of Croatia
about avoidance of double taxation concerning taxes on income and property), Latvia
(The Agreement between the Government of the Russian Federation and the Government
of the Republic of Latvia about avoidance of double taxation and on prevention of tax
avoidance concerning taxes on income and the capital) the governments of these states
are described as the subjects that have concluded these international acts, and in the
agreement between the Russian Federation and Hungary (The Convention between the
Russian Federation and the Hungarian Republic about avoidance of double taxation
concerning taxes on income and property) such subjects are the states as public structures.

Each of the agreements fixes the taxes of the state that is a party to the treaty, that
is, the international act sends a reference to the national tax legislation with regard to
the treatment of the tax system of the contracting state (Janosikova, 2015: 105-107).
This demonstrates respect for the principle of tax sovereignty of an individual state that
enters into a tax treaty. At the same time it is mentioned everywhere that that the treaties
also apply to any similar taxes that will be levied after the signing of the relevant contract
in addition or in place of already fixed taxes, which shows the independence of states for
tax lawmaking. The obligation to notify of changes in national legislation is vested in the
competent authorities of countries (governments, financial or tax authorities).

Since the contracts use a combination of territoriality and residency, this is necessarily
stipulated in the provisions of international acts. In particular, in bilateral agreements with
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Latvia and Croatia, the term “resident” is defined, in other treaties under consideration
the term “resident” is fixed, which makes it possible to determine the territorial location
of a potential taxpayer for levying taxes from it. In the Russian Federation, the concept
of a “tax resident” is fixed only in relation to the taxation of individuals by the personal
income tax. And this will be an individual who actually resides in the Russian Federation
for at least 183 calendar days during the next 12 consecutive months. In the case of legal
entities, the notion of a tax resident includes: Russian organizations; foreign organizations
recognized as tax residents on the basis of international treaties; foreign organizations
the management of which is the Russian Federation.

Among the most common methods for eliminating double taxation, experts note the
method of exemption with the use of a territorial approach and exclusion from the
tax base of income received in another country; the method of offset using again the
territorial approach and including income received in another country in the tax base, but
with the subsequent offset of taxes paid in another state on account of the payment to
be levied in the host country (Dernberg, 1997: 128-132).

Methods of elimination of double taxation are also widely applied to permanent missions
of foreign legal entities. In this regard, these tax treaties fix the concept of permanent
representation, in general, and include: the place of management; branch; office; factory;
workshop; mine, oil or gas well, quarry or any other place of extraction of natural
resources; construction site, assembly or installation facility, or technical supervision
activities associated with them, if the duration of the work exceeds 12 months. These
provisions are associated with the definition of the tax jurisdiction of the contracting
states in terms of the terminology used.

Surely, international treaties on avoidance of double taxation contain the principles
concerning cooperation between tax authorities of contracting states. The Convention
on the mutual administrative aid on tax cases of 1988 contains regulations on assistance
(The Convention about the mutual administrative help with the tax cases). By the general
rule, tax authorities of contracting states exchange information which is necessary for
ensuring application of provisions of the international treaty and national tax laws of
contracting states. Meanwhile, such information is considered as confidential, and its
illegal distribution entails responsibility. The corresponding sanctions are defined by the
administrative and penal legislation of the state which provided information.

According to the agreements signed by the Russian Federation with Poland, Slovakia,
Croatia, Latvia and Hungary, the competent authorities of the states exchange
information to fulfill not only the contracts themselves, but also the national tax
legislation. Nevertheless, the acquired information is also considered confidential, as well
as information obtained according to the national legislation and can be transferred only
to persons or bodies (including courts and administrative bodies) engaged in levying taxes
in the contracting states, their forcible collection, criminal prosecution for tax offenses
or consideration of taxpayers’ appeals concerning taxes. Such provisions are again
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linked to the tax sovereignty of the signatory states. In addition to the mentioned above,
information can be disclosed in open court sessions or when courts make decisions.

3.3 Specifics of the application of international treaties
in law-enforcement activities of government and judicial authorities
on the territory of the Russian Federation

International treaties define the principle of possibility of applying the decisions of
foreign courts in the Russian Federation, which, particularly, is enshrined in Russian
legislation (Act no. 138-FZ/2002, Art. 409; Act no. 95-FZ/2002, Art. 241; Act no. 21-
F7/2015, Art. 350; Act no. 174-FZ/2001, Art. 3, 413) and it is stipulated by the Federal
constitutional law on the judicial system of the Russian Federation, on the basis of which
“the binding force on the territory of the Russian Federation of judgments of courts
of foreign states, international courts and arbitration is determined by international
treaties of the Russian Federation” (Act no. 1-FCZ/1996, Art. 6). Thus, the principle of
mandatory application of decisions of authorized foreign courts in the law enforcement
practice of public authorities and courts on the territory of the Russian Federation is
being implemented, while indicating this in ratified international treaties.

As noted by N.I. Marysheva, there is a periodic discussion about the advisability of
expanding the range of recognized and executed decisions of foreign courts by allowing
reciprocity, even in the absence of an international treaty (Marysheva, 2006: 10). Until
recently the most significant legal act for the application of provisions of international
treaties by the Russian courts and the principles established in them was the Resolution
of the Supreme Court of the Russian Federation “About use by courts of law of the
conventional principles and rules of international law and international treaties of the
Russian Federation”. According to the Resolution, “it is necessary to understand the
fundamental peremptory rules of international law accepted and recognized by the
international community of the states in general from which deviation is inadmissible”
(Supreme Court of the Russian Federation: 5/2003). The conventional principles include,
among others, universal respect of human rights, fair accomplishment of the international
obligations. A generally accepted rule is the rule of conduct accepted and recognized by
the international community of states as legally binding. It is also specified that “by
consideration of civil, criminal or administrative cases by court such international treaty
of the Russian Federation which became effective and became obligatory for the Russian
Federation and whose provision is directly applied do not demand the publication of
interstate acts for their application and ate capable to generate the rights and duties
for subjects of the national right” (Supreme Coutt of the Russian Federation: 5/2003).
Now these establishments underwent some changes connected with the adoption of
the Resolution by the Constitutional Court of the Russian Federation no. 21-O/2015.
According to the decision of the court of general jurisdiction, the arbitration tribunal
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reviews the case order in accordance with the procedure established by the procedural
law in connection with the adoption by the European Court of Human Rights of a
decision in which violation of human rights and freedoms in the Russian Federation
is found in the application of some law or its separate provisions (Popov, 2012: 47-
51), admitting that the possibility of applying the law can be established only after
confirmation of its compliance with the Constitution of the Russian Federation, appeals
to the Constitutional Court of the Russian Federation to verify the constitutionality of
this law. And only the Constitutional Court of the Russian Federation determines the
possibility of applying the decisions of the ECHR, based on their compliance with the
Constitution of the Russian Federation.

Thus, by analyzing, summarizing and comparing the national tax legislation of the Russian
Federation and a number of Central and Eastern European states and international tax
treaties concluded between the Russian Federation and these countries, it can be stated
that international tax treaties ratified by the contracting states, including avoidance of
double taxation, have supremacy over national legislation, including tax legislation. At the
same time in general tax laws or codes, or in the constitutions of states, such provisions
are fixed as principal provisions. However, there are clarifications of this rule, consisting
in the assessment by the bodies determining the constitutionality of laws or its absence,
the provisions of international treaties the content of the constitutions of states, for
example, the Constitutional Court of the Russian Federation.

4 Conclusion

As a result of writing the article, the goal of the research was achieved through analysis
and generalization of normative and literary sources. A comparative legal characteristic
of national legislation, including tax legislation of certain countries of Central and
Eastern Europe: Poland, Slovakia, Croatia, Latvia and Hungary, as well as the Russian
Federation, and international tax treaties on avoidance of double taxation between these
states was conducted. As a result, the hypothesis that the priority of international treaties
over national tax laws is fixed in the explored countries, was confirmed. But at the same
time it was additionally revealed that in these treaties provisions are fixed that emphasize
the tax sovereignty of the contracting states.
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SOFT LAW AS A DEVICE OF TRANSFORMING THE INTERNATIONAL
TAX LAW ORDER (BY THE EXAMPLE OF THE BEPS PROJECT)'
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Abstract

This contribution deals with some elements of soft law by the example of international tax
regulations. The aim of this article is to identify the reasons why soft law instruments operate
more efficiently than hard law instruments. The hypothesis of the study is that the benefits of
flexible regulation are numerous, while burdens can be addressed or avoided. The following
results are obtained in the article. Firstly, the objective of the multilateral instrument would be
the implementation of measures to address BEPS and its consequence would be the modification
of certain provisions of the existing network of bilateral tax treaties. Secondly, the multilateral
instrument can offer parties flexibility in their level of commitment within certain defined
boundaries in order to move towards a level playing field. The level of commitment of parties
can also be modulated through the language used in the multilateral instrument (strong or soft
wording) and types of obligations. Thirdly, multilateral instrument ensures the transparency and
clarity of the commitments undertaken by the parties. Mechanisms are available to ensure clear
and publicly accessible information as regards, on the one hand, the interaction between the
multilateral instrument and bilateral tax treaties and, on the other hand, the use of the mechanisms
for flexibility set up by the multilateral instrument. Consequently, hard law and soft law can be
complementary to each other. This is achieved when these two regulatory approaches operate
within the same regulatory area and build on each other with a view to achieving the same goals.
Hard and soft law can be complementary either when soft law leads to the adoption of legally
binding measures or where hard law is developed through soft law measures.
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1 Introduction

Soft law and hard law interact in many ways. Soft law and hard law measures can
be classified as ‘alternatives’ to each other. They can also be rival to each other. The
coexistence of hard and soft laws can also be described as complementary. Finally, the
interaction of soft and hard laws can take a very close form and lead to a merger or a
hybrid construction. These issues will now be considered in more detail. The attributes
and deficiencies of soft and hard laws as alternatives are widely recognised in the
literature (Best, 2003; Blutman, 2010; Boyle, 1999). Without denying the regulatory value
of both hard law and soft law instruments, it is admitted that hard and soft laws are
simply different. They respond to different regulatory needs and thus offset each other’s
shortcomings. In other words, soft law offers answers to problems created by hard law
regulation and hard law instruments prevent problems that soft law could create.

This article will discuss some elements of soft law by the example of tax regulations.
The aim of this article is to identify the reasons why soft law instruments operate more
efficiently than hard law instruments. The hypothesis of the study is that the benefits
of flexible regulation are numerous, while burdens can be addressed or avoided. Such
opportunities are realistic due to fine-tuning of the legal order. Regarding the methodology,
to perform an appropriate research to support the findings throughout this thesis a
twofold methodology is pursued. Firstly, a substantial part of the research is literature-
based, especially the findings regarding the base erosion, profit shifting and OECD’s
BEPS initiative. The main sources of findings were the articles and literature published
by the OECD itself. Other sources supporting this thesis were articles and journals found
through available databases. Secondly, this text evaluates whether the current version of
the BEPS initiative by the OECD is capable to solve the issue. Evaluation of the BEPS
Action Plan is done based on some arguments.

2.1 The concept of soft law

The term soft law, which causes heated debates, has become widespread and has caused
controversies in the international setting since the 1970s.

According to Morth, soft law is associated with governance (Mérth, 2004: 9). The term
governance is typically used in two different ways. First, it is applied in a broad sense
to encompass every mode of political governance, including the traditional modes of
hierarchical governance within the setting of a government. Second, governance can
be used in a more restrictive sense, referring only to types of political governance in
which non-hierarchical modes of guidance are employed. Thus, governance is a countet-
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concept to government. The latter, limited meaning of governance is the one applicable
throughout the thesis. Governance summarises ‘new’ styles of governing and places less
emphasis on legally embedded institutions that produce enforceable decisions. Its nature
is inclusive and participatory because governance relies on the engagement of public and
private, legal and non-legal actors in the process of decision-making. Governance is about
the inclusion of all relevant stakeholders — citizens, groups and public authorities — in
deciding on pursued policies.

The methods of achieving a satisfactory result in managing communities are not
prescribed by law. Despite fundamental questions that the issue of soft law stimulates,
such as questions of power, legitimacy and democracy, there is no agreement among
scholars about the significance and regulatory potential of the soft law phenomenon.
Soft law is disputed and criticised for its misleading character (Zemanek, 1998: 843 ff.).
In essence, it is associated with norms of behaviour that do not create legal obligations.
Hence, these norms do not have a legally binding force on the addressees of the norms.

The opponents of the soft law concept reason that if norms do not produce any legal
obligations, then such norms cannot be called law. That understanding of law is reflected
in a binary vision of law: there is either law or politics and there are no grey areas in
between that could be compared to hard law (Baxter, 1980: 549 ff)). If non-legally
binding measures are called soft law, there is a risk of blurring the division of what might
or might not be binding. Additionally, it is worth mentioning that soft law is not the
only term used to depict the phenomenon of the increasing application of non-legally
binding devices. In legal writing, uncomfortable with naming regulation without legal
effects as soft law, notions such as ‘informal instruments’ or ‘quasi-legislation” have
been applied. It is interesting to note a shift in the approach to soft law presented by
Klabbers. Initially, his criticism of soft law was moderate. He merely claimed that it was
redundant. In his view, hard law had the capacity to fulfil all functions that were usually
assigned to soft law (Klabbers, 1996: 167 ff.). Hard law ‘can accommodate various shades
of grey without losing its binary character’. In effect, soft law served no identifiable
purpose. A few years later, Klabbers modified his position towards a more radical stance.
(Klabbers, 1998: 381 ff.) He asserted that soft law was not only redundant but it was
generally undesirable because soft law had the potential to undermine entire legal systems
by endangering the rule of law. This is because even non-legally binding norms have
the potential to influence behaviour and fulfil functions traditionally assigned to law,
namely the regulation of behaviour. Undoubtedly, soft law has been a challenge as far as
traditional sources of law and structures of law making were concerned. It provides for
greater diversity and a wider scope of choices in regulation.

However, soft law plays an important role in developing law, in general. Its evolution
might be an indication that there is a need for a change in the theory of law. Some
argue that law does not have to be understood in a solely positivist sense. Soft law is
best perceived as a point on the continuum running between fully binding hard norms
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and politics. In effect, soft law is also law and cannot be deprived of this quality because
a failure to observe soft law does not constitute a breach of legal obligation. In other
words, soft law is not legally irrelevant because it can bring results in practice. It also has
to be clarified that soft law cannot be described as ‘unsanctioned” (Beveridge and Nott,
1998: 291).

Some authors speak of soft responsibility or soft liability as a counterpart of soft law
(Snyder, 1994: 198). Although soft law does not create legal obligations, it is not a
phenomenon that governments necessarily ignore and that would not impose extra-legal
pressures, because soft law instruments may incorporate compliance procedures. There
are many channels through which soft law measures can exert influence and affect and
change behaviour despite the absence of a legally binding nature. Trubek, Cottrell and
Nance describe how soft law can influence behaviour (Trubek, Cottrell and Nance, 2006:
78). First, naming and shaming can deter states from non-compliance with a soft law
measure. States are induced to follow soft law measure in order to avoid criticism and
being pointed out as non-compliant. In this context, a reputation mechanism plays a part.
Reputation cost is taken into consideration when deciding on whether to comply with the
soft law instrument or not. Second, discourse and debates can lead to the development
among states of a common approach to a problem. The development of a common
vocabulary can help soft law regulation to become influential. Third, networking facilitates
the process of learning among states. Fourth, when a proposal of behaviour laid down by
the relevant institutions in the form of a soft law measure forms a coherent policy model,
states are encouraged to copy this behaviour in practice. Consequently, they are assessed
against this standard. Fifth, exchange of policy knowledge and deliberation allows actors
to learn about each othet’s governing systems and thus promotes a common identity
through this interaction. A long-term exchange of information on practices may lead
to decentralised learning networks. Consequently, despite being of a non-legally binding
nature, soft law can affect behaviour and may result in changes being introduced through
legislative measures in the future. As a result of the lack of common agreement as to
whether or not one should acknowledge soft law as a regulatory device that is different
from both hard law and politics, it becomes difficult to find a definition of soft law that
reflects its complexities. At times, soft law is compared to a shadow area existing between
politics and law (Senden, 2004: 19).

In the next section, we consider BEPS Project as the point of application of the efforts
of the international community to reform the tax law. The purpose of section is to
highlight legal means of reform (as opposed to economic means, organizational, etc.).

2.2 The BEPS Project: Content and OECD planned actions

International financial regulations concerning ‘tax havens’ — countries that do not share
any information on account holders — have been a recurring issue for policy makers
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and the political world as a whole. In March 2012, the Organization for Economic Co-
operation and Development (OECD) complained that ‘tax havens, in the service of
the richest and most powerful individuals and companies, promote global inequalities.
Their offer of opaque services and risk taking contribute to speculative finance and the
serious consequences in terms of loss of business and jobs’ (OECD, 2012: 1).

Similarly, the concern of many officials and government bodies is the avoidance of
taxation by corporations. Senior executives from companies like Amazon, Apple,
Google, and Microsoft were hauled before legislative committees around the world to
face heated inquiries into their international tax strategies (Cook and Oppenheimer,
2013: 35 ff.). Demonstrators picketed Starbucks to protest aggressive international tax
planning (UK Uncut Protests over Starbucks “Tax Avoidance’ BBC, December 8, 2012).
Australian diplomats started calling international tax a “barbecue stoppet,” meaning that
Australians stop eating their beloved barbecue to discuss international tax avoidance
(Sheppard, 2015). Across Europe, Asia, and the United States, press exposes and high-
profile legislative hearings concentrated public attention on aggressive international tax
planning. In a time of public austerity — a result of the greatest financial crisis in a
generation — citizens around the world are more focused on the erosion of the corporate
income tax base than ever before. In response to that concern, presidents and prime
ministers are now insisting on change in the international tax regime.

The growing demand for correction of legal order is a key consequence of the Base
Erosion and Profit Shifting (BEPS) project — a global effort to address international
tax avoidance launched by the G-20, the annual gathering of the leaders of the world’s
twenty largest economies. The BEPS project is the most extensive attempt to change
international tax norms since the 1920s (G-20, 2012). At ts core, the focus of the project
is simple: address features of the tax regimes of different countries that allow MNCs to
shift income to low-tax or no-tax jurisdictions and expenses to high-tax jurisdictions,
thereby eroding the corporate income tax base of higher tax, often larger market
economies.

Backed by both G8 and G20 countries, the OECD report Addressing Base Erosion
and Profit Shifting was released on February 12, 2013. BEPS was described as ‘tax
planning strategies that exploit gaps and mismatches in tax rules to make profits
‘disappear’ for tax purposes or to shift profits to locations where there is little or no

real activity but the taxes are low resulting in little or no overall corporate tax being
paid’ (OECD, 2013).

At a ministerial council meeting in Paris on May 29-30, 2013, the OECD adopted a
declaration on BEPS. It reiterated that BEPS ‘constitutes a serious risk to tax revenues,
tax sovereignty and the trust in the integrity of tax systems of all countries that may
have a negative impact on investment, services and competition, and thus on growth
and employment globally’ (OECD, 2013a). The declaration emphasized the need for
governments to work together to develop methods of addressing asymmetries in
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domestic and international tax laws that can result in double non-taxation or very low
effective taxation. There was a pressing need to address BEPS and to work towards a
level playing field in this area.

In July 2013, the OECD launched the BEPS Action Plan, in which it identified specific
courses of action to be taken. The OECD recognised that fundamental changes were
needed to effectively prevent double non-taxation, but also cases of no or low taxation
‘associated with practices that artificially segregate taxable income from the activities that
generate it” (Ibid). A realignment of taxation and substance was needed, as international
tax standards may not have kept pace with changing business models and technological
developments. While the Action Plan was not directly aimed at changing the existing
international standards on the allocation of taxing rights on cross-border income, it
sought to restore both source and residence taxation where cross-border income would
otherwise go untaxed or would be taxed at very low rates. (Ibid).

The need for consensus and multilateralism was emphasised. ‘[I]f the Action Plan fails
to develop effective solutions in a timely manner, some countries may be persuaded
to take unilateral action for protecting their tax base, resulting in avoidable uncertainty
and unrelieved double taxation” (Stewart, 2013). The BEPS Action Plan, which was fully
endorsed by the G20, outlined 15 actions that need to be taken across a range of areas.

Action 1: Addresses the tax challenges of the digital economy and identifies the main
difficulties that the digital economy poses for the application of existing international tax
rules. The Report develops detailed options to address these difficulties, taking a holistic
approach and considering both direct and indirect taxation.

Action 2: The work on neutralising the effects of hybrid mismatch arrangements develops
model treaty provisions and recommendations regarding the design of domestic rules to
neutralise the effect (e.g. double non-taxation, double deduction, long-term deferral) of
hybrid instruments and entities.

Action 3: Work to strengthen the rules for controlled foreign corporations develops
recommendations regarding the design of controlled foreign company rules.

Action 4: Work on limiting base erosion via interest deductions and other financial
payments, develops recommendations regarding best practices in the design of rules to
prevent base erosion through the use of interest expense, for example through the use of
related-party and third-party debt to achieve excessive interest deductions or to finance
the production of exempt or deferred income, and other financial payments that are
economically equivalent to interest payments.

Action 5: The work to counter harmful tax practices more effectively, taking into
account transparency and substance, revamps the work on harmful tax practices with
a priority on improving transparency, including compulsory spontaneous exchange on
rulings related to preferential regimes, and on requiring substantial activity for any
preferential regime.
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Action 6: The work on preventing treaty abuse develops model treaty provisions and
recommendations regarding the design of domestic rules to prevent the granting of
treaty benefits in inappropriate circumstances.

Action 7: The work on preventing the artificial avoidance of permanent establishment
status develops changes to the definition of permanent establishment to prevent the
artificial avoidance of permanent establishment status in relation to BEPS, including
through the use of commissionaire arrangements and the specific activity exemptions.

Actions 8 — 10: Work to assure that transfer pricing outcomes are in line with value
creation including work on (i) intangibles by developing rules to prevent BEPS by moving
intangibles among group members, (i) risks and capital by developing rules to prevent
BEPS by transferring risks among, or allocating excessive capital to, group members,
and (iii) other high-risk transactions develops rules to prevent BEPS by engaging in
transactions which would not, or would only very rarely, occur between third parties.

Action 11: The work to establish methodologies to collect and analyse data on BEPS
and the actions to address it, develops recommendations regarding indicators of the
scale and economic impact of BEPS and ensure that tools are available to monitor and
evaluate the effectiveness and economic impact of the actions taken to address BEPS on
an ongoing basis

Action 12: The work on requiring taxpayers to disclose their aggressive tax planning
arrangements develops recommendations regarding the design of mandatory disclosure
rules for aggressive or abusive transactions, arrangements, or structures, taking into
consideration the administrative costs for tax administrations and business and drawing
on experiences of the increasing number of countries that have such rules.

Action 13: The work to re-examine transfer pricing documentation develops rules
regarding transfer pricing documentation to enhance transparency for tax administrations,
taking into consideration the compliance costs for business.

Action 14: The work on making dispute resolution mechanisms more effective develops
solutions to address obstacles that prevent countries from solving treaty-related disputes
under MAP, including the absence of arbitration provisions in most treaties and the fact
that access to MAP and arbitration may be denied in certain cases.

Action 15: The work on developing a multilateral instrument to modify bilateral tax
treaties provides an analysis of the tax and public international law issues related to the
development of a multilateral instrument to enable countries to implement measures
developed in the course of the work on BEPS and amend bilateral tax treaties.

It is easy to understand that actions 3, 6, 14, and 15 indicate the soft law par excellence.
This accessory is derived from the following factors: (1) these actions are not made by
sovereign subjects, but they do not harm political sovereignty; (2) they are obligatory,
but leave the possibility of adjustment at the national level; (3) judicial control does not
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have a unique significance in their execution; (4) they are made in such a way as to make
the contract attractive to non-participants. In the next section we consider multilateral
instruments as the soft law instruments produced by OECD. We will show that in these
agreements the instruments of soft and hard law are combined (Koniuszewska, 2015),
and therefore the effectiveness of regulation exceeds traditional bilateral treaties.

2.3 Developing a multilateral instrument to modify tax treaties

The possible form of multilateral co-operation available to nations to combat the
effects of globalization on the international tax system is the multilateral tax treaty. As
globalization has had a profound effect on the current bilateral tax treaty system creating
such issues as treaty shopping and tax competition, several authors have argued that
the current bilateral tax treaty system should be replaced by a multilateral tax treaty.
In practice, there are several possible methods to implement a multilateral tax treaty,
notably: (1) a worldwide multilateral tax treaty to replace the current tax treaty system,
(2) a multilateral tax treaty designed to complement the current tax treaty system in the
same way the OECD and Council of Europe Convention on Mutual Administrative
Assistance in Tax Matters does with the exchange of information or (3) a multilateral tax
treaty by region/trading block.

The multilateral instrument provides an innovative approach to address the rapidly
evolving nature of the global economy and the need to adapt international rules quickly.
Changes to the OECD Model Tax Convention are intended to produce changes to the
network of bilateral tax treaties that forms a key component of the broader international
tax architecture. This is, for example, the case for the introduction of an antitreaty abuse
provision, changes to the definition of PE (Permanent establishment), improvements
to dispute resolution procedures, and the introduction of treaty provisions in relation
to hybrid mismatch arrangements. It may also include provisions that clarify the
relationship with double tax treaties of special measures that aim to counter abuses.
The main objective of a multilateral instrument would be to modify existing bilateral tax
treaties, in a synchronised and efficient manner, to implement treaty measures developed
in the course of the BEPS Project, without a need to individually renegotiate each treaty
within the 3000+ treaty network. Some of the measures developed in the BEPS Project
are multilateral in nature. A number of treaty-based outputs of the BEPS Project can
be drafted as stand-alone measures that complement and co-exist with bilateral tax
treaties. These provisions can be directly implemented without the need to take bilateral
specificities into account. Indeed, some provisions would be much more effective if
implemented through a multilateral instrument.

Multilateral tax treaty or a series of multilateral tax treaties would have various advantages
over the current bilateral tax treaty system, notably with regards to the legal certainty
of the text, the degree of co-operation between nations, the avoidance of competitive
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distortions, triangular cases and treaty shopping. A multilateral tax treaty would avoid
competitive distortions and treaty shopping by ensuring that the treaty effects on the
flow of capital are the same throughout all of the contracting nations of the multilateral
tax treaty.198 In other words, a multilateral tax treaty would preclude situations such as
the following: State A has tax treaties with both State B and C; however under the treaty
with State B the source tax on dividends is 10% compared to 5% under the treaty with
C. Residents of state A would choose to place their companies in State C rather than
State B based on the lower tax treatment in the tax treaties. This would place State B
at a competitive disadvantage to State C and would perhaps force State B to attempt
to renegotiate its treaty with State A, which may or may not be feasible. A multilateral
agreement would ensure that such competitive distortions do not occur within the
contracting states. In keeping with the principle of national sovereignty, a multilateral
tax treaty could not require all nations to harmonize tax rates but it would ensure that
investments in a particular country are treated equally regardless of the country of origin,
thereby eliminating the potential of competitive distortions and treaty shopping within
the contracting states. Moreover, a multilateral tax treaty would be better suited to meet
the international tax principles of flexibility, simplicity and administrative efficiency, as
any changes to the treaty would have almost immediate effect in all contracting states.
Allowing nation states to circumvent the burdensome negotiations and decades it would
take for a single nation to succeed in amending its entire tax treaty network allowing the
multilateral tax treaty to be flexible and dynamic enough to ensure that it keeps pace with
technological and commercial developments.

In terms of interpretation, a multilateral treaty would ensure the coherent interpretation
of treaty provisions for all treaty partners, as it would be unacceptable to have differing
interpretations with relation to one source of law (the multilateral tax treaty). Since the
document would be the same in all countries, one nation’s court’s interpretation would
be given greater weight by other treaty partner courts. In addition, a multilateral treaty
would allow for much closer cooperation between tax administrations leading to greater
ongoing revisions of the treaties, enabling the treaty system to better respond to the
ongoing changes created by globalization. Finally, a multilateral treaty would also provide
for reduced negotiating times as it would allow nations to avoid the prospect of separate
negotiations with each nation. This would be most useful to smaller countries with a lack
of resources and limited treaty negotiating staffs.

Multilateral MAP (Mutual agreement procedure): as highlichted above, there is merit
in developing a truly multilateral MAP if the goal is to resolve multi-country disputes.
Such a provision would enable MAP consultation with the competent authority of all
parties to a multilateral instrument that are concerned with a case involving a taxpayer
active in many jurisdictions. To provide certainty and resolution of disputes in the post-
BEPS environment, such a provision would further provide for arbitration where the
competent authorities are unable to resolve the case by mutual agreement.
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Addressing dual-residence structures: although dual-residence for business entities is
relatively rare, an increasing number of BEPS strategies involve dual-resident companies.
Given the risk of abuse arising from the use of these structures, countries may conclude
that it is better to address dual-residence situations on a case-by-case basis in order to
deter aggressive tax planning that facilitates BEPS. However, this simple anti-abuse
measure would be most effective if adopted consistently across the existing bilateral tax
treaty network.

Addressing transparent entities in the context of hybrid mismatch arrangements: hybrid
mismatch arrangements often lead to ‘double non-taxation’ that may not be intended
by ecither country, or to unintended long-term tax deferral. It is difficult to determine
unequivocally which individual country has lost tax revenue under such arrangements,
but they often impact negatively on tax revenues, and also undermine transparency and
fairness. Addressing hybrid mismatch arrangements comprehensively requires changes
to domestic law. Nevertheless, a coherent policy response that also avoids double
taxation would be facilitated — both at the domestic level and at the multilateral level — by
consistently modifying existing tax treaties so that the eligibility for tax treaty benefits
of payments made to entities in another jurisdiction is determined based on whether
the payment is considered to be income of a resident for purposes of the tax law of the
jurisdiction of residence of the payee.

Addressing ‘triangular’ cases involving PEs in third states: the so-called triangular cases
can arise where income of a tax treaty resident is attributed by the country of residence
to a PE in a third State and exempt from tax in the residence State, often together with
low taxation in the State of the PE. Bilateral treaties can provide rules that partially
address such cases, but comprehensively addressing the problem requires incorporating a
solution into all of a country’s tax treaties. Thus, a multilateral instrument represents the
most efficient mechanism for action.

Addressing Treaty Abuse: there are a number of arrangements through which a person
who is not a resident of a treaty country may inappropriately obtain the tax benefits that
a bilateral tax treaty is intended to provide on a reciprocal basis to appropriate claimants.
A multilateral instrument could incorporate approaches to prevent the granting of treaty
benefits in inappropriate circumstances.

Some tax treaty provisions that may implicate BEPS concerns are bilateral in nature,
and for these provisions, flexibility can be provided within certain boundaries. Some
treaty outputs of the BEPS Project may need to reflect specificities in the economic
relations and/or in existing bilateral tax treaties between pairs of parties. For instance,
a multilaterally agreed provision which introduces changes to the definition of PE may
need to provide for some flexibility to tailor the level of commitment towards all the
other parties and/or depending on the partner country. At the same time, flexibility
has to be within certain boundaries to ensure consistency and administrative feasibility.
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Generally, it will be important to determine a set of core provisions to which all parties
to a multilateral instrument will have to adhere to ensure a consistent and internally
coherent approach to addressing treaty-related BEPS issues.

The precise content of a multilateral instrument is yet to be defined but the sense of
direction is clear. OECD and G20 governments are vigorously working towards agreement
on substantive treaty-based measures to counter BEPS. A multilateral instrument might
also facilitate coordination across a wider range of BEPS-related issues. For example, the
implementation of work on country-by-country reporting may be facilitated by the use
of a multilateral instrument which also includes rules regarding the confidentiality of the
information obtained by tax administrations. Similatly, problems of both double taxation
and double non-taxation associated with expense allocation are particularly noteworthy
in the context of interest expense. A multilateral interest expense allocation agreement
could be implemented through the multilateral instrument (Drywa, 2017). It may also be
possible to develop new dispute resolution mechanisms that could further ensure that
double taxation does not result from unilateral and uncoordinated responses to BEPS.

A multilateral instrument to implement BEPS outputs is an effective and innovative
solution. This feasibility study concludes that despite potential challenges, a multilateral
instrument is a promising way to quickly implement treaty-related BEPS measures.
The G20 asked for this feasibility study to be prepared in parallel to the development
of the actual measures to counter BEPS-related issues so as to most efficiently lay the
groundwork for implementation. Continuing that process would require convening an
International Conference to implement treaty-related BEPS measures. The mandate of
the Conference should be limited in time and in scope (implementing the BEPS Action
Plan).

A multilateral instrument should be conceived in a dynamic way. Many countries recognise
the need to update their international tax rules to reflect changed circumstances of
international business, and tax treaties are an important part of that process. Recognising
that the initial work is focused on BEPS-related treaty measures, itis sensible to also reflect
on possible further steps to continue to streamline the implementation of changes to the
international tax treaty architecture using the same mechanism. For example, further
updates to the model tax conventions might be implemented multilaterally. On the other
hand, any decision to address a broader range of international tax issues multilaterally
would represent a more significant step towards multilateralism in tax matters than the
current work to use a multilateral instrument to address BEPS-related tax treaty issues.
For the moment, it is important to keep the multilateral instrument narrowly targeted,
and at the same time start a reflection on what further incremental opportunities may be
available.

After having outlined the advantages of a multilateral tax treaty, it is important to present
the obstacles to a multilateral agreement. Unlike trade negotiations there is no obvious
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reference point and therefore it would be difficult to agree on where to begin. Secondly,
there is little reason to believe that countries will be ready to give up some of their
national sovereignty over tax policy to a global tax treaty. Major divergences of tax
systems and cultures may prove to be too great an obstacle to overcome. Also, one can
easily imagine the substantial work input that would need to be done to get such a treaty
off the ground as well as the ghosts from the past that might haunt any new attempt to
put such a system in place.

3 Conclusion

The objective of the multilateral instrument would be the implementation of measures
to address BEPS and its consequence would be the modification of certain provisions
of the existing network of bilateral tax treaties. The bilateral tax treaties would remain in
force for all nonBEPS related issues. It would be preferable, for reasons of efficiency and
transparency, to define this relationship through the inclusion of compatibility clauses
in the multilateral instrument. There are several options in order to ensure consistency
in the interpretation and implementation of the multilateral instrument. Solutions also
exist with regard to the dates of entry into force of different provisions and logistical
issues including differences in the authentic languages of the multilateral instrument and
bilateral tax treaties.

The multilateral instrument can offer parties flexibility in their level of commitment
within certain defined boundaries in order to move towards a level playing field. Defined
flexibility as to the level of commitment of the parties vis-a-vis all or certain parties
can be achieved through the use of opt-out mechanisms allowing parties to exclude or
modify the legal effects of certain provisions; a choice between alternative — and clearly
delineated — provisions; and opt-in mechanisms offering parties the possibility to take
on additional commitments. The level of commitment of parties can also be modulated
through the language used in the multilateral instrument (strong or soft wording) and
types of obligations (of results and/ot means).

Considering the complexity of the network of bilateral tax treaties and the number
of interested stakeholders (tax administrations, tax payers, third parties), it is vital that
the multilateral instrument ensures the transparency and clarity of the commitments
undertaken by the parties. Mechanisms are available to ensure clear and publicly accessible
information as regards, on the one hand, the interaction between the multilateral
instrument and bilateral tax treaties and, on the other hand, the use of the mechanisms
for flexibility set up by the multilateral instrument.

At the end of the study, it is important to note the following. The concepts of hard
law and soft law were explored as alternative ideas. However, their coexistence and
engagement must also be acknowledged. Hard law and soft law can be complementary
to cach other. This is achieved when these two regulatory approaches operate within the
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same regulatory area and build on each other with a view to achieving the same goals.
Hard and soft law can be complementary either when soft law leads to the adoption
of legally binding measures or where hard law is developed through soft law measures.
The first example refers to a situation when a soft law measure is adopted first and the
adoption of a hard law instrument follows as a result of the ground being prepared by
the soft law measure. Thus, soft regulation provided the Member States with time for
the political will to harmonise national rules to mature. The second situation occurs
when soft and hard law measures exist at the same time. Soft law instruments might be
produced in order to explain the meaning of the hard law means and to clarify the goals
it attains. Hereby the hypothesis of our research was fully confirmed.
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BANK TAX IN POLAND:
EFFICIENCY AND IMPACT ON FINANCIAL STABILITY
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Abstract

The contribution deals with legal architecture of the tax on certain financial institutions (bank
tax) in the Polish tax system and its impact on financial market. Despite harmonisation proposals
made at the EU level, including the idea of the introduction of a uniform financial transaction
tax, no political consensus has been struck so far between Member States which keep enjoying
full jurisdiction in the field. A majority of them have introduced individual systems of taxes and
charges whose parameters (the base, rate and scope) differ greatly between one another, mirroring
the various objectives, specific internal situation and fiscal sovereignty of the countries.

Poland was one of the last Member States to introduce, at the beginning of 2016, a tax on certain
financial institutions. When analysing its architecture, the author pays special attention to the most
contentious issues, such as the origin of the tax, its efficiency as a source of budget revenues and
importance of the tax for the financial market and its stability. The study presents the entities
subject to taxation, object of the tax and the tax base, as well as exemptions from the levy, tax rate
and mode of tax payment. Assessments and conclusions are based on data gained from financial
market regulators and supervisory agencies expressing their views on impact of the tax on the
standing of commercial banks and effects of the regulation on financial stability.
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1 Introduction

The global financial crisis of 2008 stirred up, in a sense, another debate on taxation of
financial institutions and the financial sector (the precursor of the idea of the banking
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tax was John M. Keynes, who — as early as in 1936 — proposed a tax preventing banks
from undertaking speculative activities; the concept of a tax on financial transactions
was presented, in the 1970s, by James Tobin, an economist). Since 2009, additional
taxation of banks has been introduced in many Member States of the EU (Shackelford,
Shaviro, Slemrod, 2012: 149)%. The banking tax was supposed, first of all, to refund the
costs of earlier support provided during the crisis by the central budget to banks, but
also to reinforce financial stability of the banking system, and to penalise the unwanted,
risky financial market behaviour (Hemmelgarn, Nicodeme, 2012: 116). The tax solutions
adopted by EU Member States varied greatly in terms of the level of tax rates and
scope of the taxed turnover (EFC AHWG, 2010; Narodowy Bank Polski, 2010). In the
opinion of the European Commission this could have led to distortion of competition
in the European single market and to a transfer of financial transactions to the countries
where no taxation was imposed on the financial sector or where lower tax rates were
applied. In that very situation, due to a need of coordinated approach to the additional
taxes and charges imposed on banks within the internal financial market, at the EU level
efforts were taken to harmonise the fundamental rules concerning bank taxation under
the debate on the Union-wide Financial Transaction Tax and Financial Activities Tax
(Jutkowska-Zeidler, 2016: 279-294)°. It should be stressed that the intention to introduce
additional taxation of banks was, in the EU, part of the regulatory response to the effects
of the financial crisis, a measure to improve crisis management and a way of increasing
the engagement of private funds in the meeting of costs sustained to resolve banking
crises (Jurkowska-Zeidler, 2017: 379).

In the years 2009-2012 special bank taxes or charges were introduced by fifteen Member States of the
EU

On October 7, 2010, the European Commission examined the importance of developing a financial
sector taxation in its Communication on taxation of the financial sector: Communication from the
Commission to the European Parliament, the Council, the European Economic and Social Committee
and the Committee of the Regions of October 7, 2010 — Taxation of the Financial Sector, COM(2010)
549 final. This Communication proposes further exploration of two tax instruments which could be
applied to the financial sector. Eventually, in 2011 the Commission submitted a proposal for a Council
Directive of September 28, 2011 on a common system of financial transaction tax and amending
Directive 2008/7/EC (COM(2011) 594 final. The proposal is aimed at establishing a common system
of financial transaction tax (FTT). It put the development into practice and therefore represented a first
step towards a more global system of financial sector taxation. The proposed EU financial transaction
tax would be separate from a bank levy, or a resolution levy, which some governments are also proposing
to impose on banks in order to insure them against the costs of any future bailouts. As a unanimous
agreement of all Member States proved impossible to reach, on February 14, 2013 the European
Commission tabled a proposal for a Council Directive implementing ,,enhanced cooperation® in the area
of financial transaction tax (COM(2013) 71 final). As requested by the eleven Member States involved,
this proposal mirrors the scope and objectives of the original FTT proposal, while also strengthening
the anti-relocation and anti-abuse rules. At this stage, 10 Member States continue to participate in the
enhanced cooperation in the area of FTT, embracing: Austria, Belgium, France, Germany, Greece, Italy,
Portugal, Slovakia, Slovenia and Spain. However, no compromise has been struck so far as regards the
final shape of the directive authorising a EU financial transaction tax, which would apply to ten of the
EU's 28 Member States.
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In Poland, the taxation of the financial sector was introduced by means of the Act
of January 15, 2016 on Tax on Certain Financial Institutions, hereinafter referred to as
u.p.n.if. (the Polish abbreviation for the law’s title). Unlike in a majority of EU Member
States where taxation of the banking sector was introduced, levying of the tax in Poland
was not related to specific risks faced by the domestic financial system, nor was it linked
to any eatrlier state aid provided to the financial sector during the global banking crisis*.
The objective of the tax was purely fiscal: proponents of the new law indicated that
they wanted to create yet another source of budget revenues, for the financing of social
expenditures contemplated by the government in particular. In addition, the law was
supposed to increase the contribution of the financial sector to funding of the budget
outlays (as the explanatory memorandum to the bill, submitted by a group of MPs in
2015, indicated).

It is assets that are subject to taxation under the Polish tax on financial institutions. In
modern world the solution is very rarely applied, as it brings about negative results — a
limitation of lending activities carried out by banks. Recognised as the most appropriate
base for calculation of the tax is the amount of liabilities (EFC AHWG report on
levies on financial institutions, 2010). Importantly, current regulations and supervisory
measures concerning the operation of Polish banks already have substantial impact on the
structure of their assets (due to enhanced capital requirements and contributions to the
Bank Guarantee Fund, as far as protection of deposits and restructuring is concerned),
profitability of the banks being affected. It was thus not without reason that fears were
expressed lest the tax in question should have negative impact on the banking system
(Narodowy Bank Polski, 2016: 118).

2 Tax on certain financial institution: legal architecture

Entities being banking payers of the tax include: domestic banks, branches of foreign
banks, branches of credit institutions, cooperative savings and credit unions, domestic
insurance societies, domestic reinsurance companies, branches and main branches of
foreign insurers and reinsurers, and (consumer) lending institutions. Regarding banks, it
should be emphasised that embraced by the group are, as a rule, all legal forms in which
the entities may operate in the Polish market, i.e. those of joint-stock companies, state

* In that respect the European Central Bank, opining on all legislative proposals concerning financial

institutions and systems insofar as they materially influence the stability of financial institutions and
markets (and therefore also the proposed Polish tax on certain financial institutions), has consistently
recommended that taxes on financial institutions should be considered in relation to the objective of 1)
ensuring a more equitable distribution of the costs arising from their potential failure between tax payers
and the financial sector and 2) mitigation of the risks posed by the institutions. At that occasion the ECB
pointed out that imposing taxes on banks ad hoc, for fiscal reasons only (to satisfy general needs of the
budget), should be preceded by a thorough analysis of potential adverse effects to the banking sector, in
particular in order to avoid creation of a risk for financial stability and dynamics of the lending activity
which might eventually affect the growth of the real economy. (European Central Bank: CON/2016/1).
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banks and cooperative banks. Despite the colloquial name of ,,bank(ing) tax*, the tax
thus called does not apply only to banks; it does not, by the way, cover all categories of
financial institutions, either. Outside the scope of the tax remain, for example, investment
funds, brokerage offices, companies providing factoring or leasing services.

The tax on financial insitutions is a wealth tax. Pursuant to Art. 3 of uw.p.nif. the subject
of the taxation are assets of the taxed entities. Therefore the tax on financial insitutions
is, in fact, a tax on the scale of the conducted business; it thus disregards the level of the
risk borne by a specific institution (Panfil, 2017: 393).

The tax base is the amount of the taxpayer’s assets, as resulting from the trial balance at
the end of each month for which the tax is being paid. No legal definition of ,,assets*,
a term of key meaning for determining the tax base has, however, been provided by
the Act. Responding to doubts as to the interpretation of the law (which were raised by
relevant business circles as early as at the legislative stage), on March 3, 2016 the Ministry
of Finance provided a general interpretation aimed at explaining certain provisions of
the Act. However, the fact alone that part of the doubts which emerged during the
process of legislation was not removed in time simply by making respective legal rules
sufficiently clear devalues the work of the legislators (besides, a hasty one). The result is
a need to resort to available legal instruments (general and individual tax interpretations),
which provide, unfortunately, only limited protection to tax payers.

The tax base is reduced by certain categories. These include: the tax-free amount (which
varies, depending on the tax payer); own funds; the amounts whereby own funds were
increased by a bank or credit union following a decision of the Polish Financial Supervision
Authority (KINF); in banks affiliating cooperative banks — the amounts accumulated in the
accounts of the affiliated cooperative banks; in banks — the amount of asssets acquired
from the National Bank of Poland (NBP) securing the refinacing credit; in banks and
credit unions — the amount of asssets held in the form of Treasury bonds.

The lowest tax-free amount has been established for lending institutions (PLN 200
million). Insurance societies and reinsurance companies enjoy the tax-free amount of
PLN 2 billion, whereas banks, cooperative savings and credit unions and branches of
lending insitutions — of PLN 4 billion. In the submitted explanatory notes to the draft
Act (u.p.n.if) no reasons for the PLN 4 billion tax-free amount concerning banks and
credit unions were provided. The objective of the solution was indicated, though, and
described as protection of the emerging banks and insurance societies which have a
positive influence on market competition. In practical terms, however, the provision
results in actual exclusion of a prevailing majority of credit unions (except for one,
exempted in any case due to its being under restructuring proceedings) and all cooperative
banks from the scope of the tax discussed here.

Banks involved in cross-border banking activities are not subject to the tax. Exempt
from it are state banks (meaning ones that have a special legal form, not banks with a
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majority shareholding of the State Treasury). The only bank now meeting the eligibility
requirements is Bank Gospodarstwa Krajowego (the Home Economy Bank).

In addition, the Act provides for two more groups of exemptions (of either objective or
subjective nature). First, exempt from the levy are tax payers covered by a decision of the
Polish Financial Supervision Authority (KNF) mentioned in specific legal regulations (the
scope of the relevant matters being determined by provisions of the Act of July 21, 2006
on Supervision over Financial Market — consolidated text: Journal of Laws of 2017, item
196, as amended). As regards banks, the decisons in question concern: the liquidation
of a bank, suspension of its operation and filing a bankruptcy petition regarding it or
appointment of the administrator at a bank. The other category of the exemptions
concerns tax payers covered by a restructuring procedure or plan.

The tax rate is 0.0366% of the tax base monthly. The tax payable is calculated by the
taxpayers independently (so-called self-calculation). The tax payers are expected to file
monthly tax returns and pay the tax until the 25th day of the month following the one for
which the return is drawn up. The first payment period for the tax was February, 2016.

The tax is a state tax supplying the national budget. The state authority competent for
matters of the tax is the head of the fiscal office having jurisdiction over the place of the
registered office of the tax payer.

In order to dismiss any possible doubts, the Polish legislator has stated that the tax on
certain financial insitutions is not a deductible cost within the meaning of the provisions
on the income tax.

3 Fiscal efficiency of banking taxation

The supporters and opponents of additional taxation of the financial sector provide
diverging opinions as to the effects of the tax and quote different experience of the
countries having introduced the levy into their tax systems. Serious concerns are also
raised as to the effectiveness of the banking tax in preventing speculative financial
transactions and future financial crises (Piotrowski, 2017: 26-30).

As far as the sector of banking services is concerned, although Poland‘s cooperative
savings and credit unions are also subject to the tax, in practical terms only one credit
union exceeds the minimum value of taxable assets (the assets of other credit unions
being lower than PLN 4 billion, i.e. the limit of the tax-free amount). The credit union
is, however, covered by a restructuring programme and is tax-exempt due to the reason.
Also none of cooperative banks has assets sufficiently sizeable to be taxed. As a result,
the economic burden of the tax is, in fact, borne by banks (other than the cooperative
ones), insurance societies and reinsurance companies.

It may appear that the bank tax has been applied to insurance societies somewhat
accidentally, using the opportunity that a new burden is levied on banks, as it were
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(Marszelewski, 2016: 107)°. Actually, the reason lies not only in the insurance sector being
part of the broader system of financial institutions, but also — as the explanatory notes to
the bill indicate — in insurance being a business more profitable than the banking industry.
Nonetheless, the notes to the law introducing the tax were largely focused on banks.

For the same reasons the scope of the analysis of tax efficiency presented below is
limited only to commercial banks.

As results from the information of the Polish Financial Supervision Authority about the
impact of the tax on certain financial istitutions on the standing of commercial banks in
2017 (Urzad Komisji Nadzoru Finansowego, 2018), that very year, i.e. the first full year
of the taxation, banks paid a total of PLN 3.6 billion in bank tax, which accounted
for 1% of budget revenues. The amount was greater by PLN 435 million compared to
the preceding year figures, since the tax came into effect in February, 2016°. Monthly
payments of the tax in 2017 ranged from PLN 298.8 million to PLN 314.5 million.

From the information on collection of the tax it also follows that 18 banks and 3 branches
of credit institutions were payers of the bank tax in 2017. In terms of assets, the banks
accounted for 74.1% of the assets of the banking sector, more than a half of them being
banks with majority foreign shareholding. In practice the number of banks paying the tax
is thus very small, but in terms of assets they represent a great majority of the banking
system.

However, what is most important, the legal architecture of the tax on certain financial
institutions is vulnerable to aggressive and creative tax optimisation (Gajewski, 2016: 23).
The efficiency of the bank tax was undoubtedly affected by a rising interest of banks
in acquiring Treasury bonds (which trend contributes to the decrease in the tax base). It
should be stressed that between the end of December, 2015 and the end of May 2016
the value of the securities, as held by the banks expected to pay the tax, rose by PLN 54
billion, i.e. 33.07%. As a result, the total tax base in banks decreased, over the initial five
months of the tax being in effect, by 6.43% (Urzad Komisji Nadzoru Finansowego, 2016:
6-7). In its report on impact of the tax on standing of the banks the Polish Financial
Supervision Authority indicated that a month prior to the introduction of the tax, the
item in question rose on bank balance-sheets by as much as 45%. In absolute figures the
portfolio changed, until January 2018, by PLN 71.0 billion. During the same period the
assets rose by 11% (PLN 133.8 billion) and the total tax base by 3% (PLN 26.9 billion).

Covered by the tax on certain financial institutions are more than half of the operating insurance
societies. The annual burden of the tax is estimated, over a period of two years of the tax being in force,
to be about PLN 0.6 billion, almost a half of the sum being paid by the country’s largest insurance group
(Narodowy Bank Polski, 2017:107).

In the Budget Bill for 2017, of December 16, 2016, receipts from the tax on financial institutions were
determined to amount to PLN 3.9 billion. The estimated budgetary execution figures concerning 2017
were actually higher: PLN 4.3 billion. (Ministerstwo Finanséw, 2018(a)). In 2016 budgetary receipts from
the tax on financial institutions were much lower than those assumed — the forecast amount had been
PLN 5.5 billion. (Panfil, 2017: 395).
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The dramatic rise of the volume of Treasury bonds on balance-sheets of banks was,
however, one-off in nature (the lap having occurred in the beginning of 2016). Over
the months that followed stabilisation of the item could be observed (Urzad Komisji
Nadzoru Finansowego, 2018: 5).

Another form of bank tax evasion involves the implementation of a restructuring
programme, also provided for in the Act. The banking law mandates development and
launching of such a programme where a balance-sheet loss has occurred (or just a threat
of such a loss emerged), which solution may, however, be open to abuse. (Gajewski,
2016: 101). A couple of banks have already followed that way — they worked out a
restructuring programme and submitted themselves to the rigours resulting from the
latter (Zwigzek Bankéw Polskich, 2017: 606).

4 Banking tax and financial stability

In Poland, profits of banks make up the main source of capital development for the
entities; it is upon the capital that bank resilience to external threats and capability to
provide credits is conditional. Limitation of bank profits affects thus both the said
resilience of the sector and its capacity to launch lending activities. At present profitability
of the domestic banking system is lower due to limited income sources, low interest rates,
enhanced contributions to the Bank Guarantee Fund to finance bank restructuring and
the deposit guarantee scheme, but also owing to the Act on Tax on Certain Financial
Institutions. It is also essential to note that the limited profitability of the sector may
reduce the propensity of investors to invest in banks; some of the latter may find it
difficult to raise capital in the market (IKomisja Nadzoru Finansowego, 2017(a): 14). In
2017 profitability of banks suffered another reduction: operating costs rose to decrease
the bottom line, mostly due to the introduction of the tax in question. Recently the main
factors determining bank profitability were the banking tax and regulatory burden. In
order to address the impact of the banking tax on profitability, banks raised their credit
margins and lowered interest on deposits (Narodowy Bank Polski, 2017: 10). Results
of the analyses launched by the NBP show that bank profitability will keep decreasing,
results of the banks remaining under a heavy pressure of low interest rates (Narodowy
Bank Polski, 2017: 72).

Definitely, in the forthcoming years a considerable impact on results of the banking sector
will be exerted, besides the tax on certain financial institutions, by changes in the legal and
regulatory environment of the banks, resulting in heavier burdens placed on the latter. It
is well-worth emphasising that on the national level the years 2016 and 2017 were marked
by a few essential regulatory changes generating high costs to the banks in the compliance
area. One of the problems to banks was the implementation, within the safety net, of
new regulations on orderly restructuring of the entities in question (resolution). In that
respect banks had to bear new requirements concerning development of restructuring
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plans and highly detailed and comprehensive reporting duties. A considerable problem
to banks is still posed by credits indexed to Swiss francs. A special fund to support
borrowers in a tough position was established for the restructuring of the credits, to
which fund the amount of PLN 600 million had to be contributed by banks. High costs
to banks are also entailed by the additional capital requirements set up in the field of
macroprudential supervision. Hence banks themselves keep warning that there is no
more room left for further increase of the burdens without a rise of fees, commissions
and interest rates charged to bank customers.

Profitability of banks may also be affected by other future events, the probability of
materialisation of which events or the scale of their impact, if any, may not be reliably
estimated yet. Big costs are bound to be placed on banks in connection with further
attempts undertaken to resolve problems related to credits indexed to/expressed
in foreign currencies’. Given a considerable rise in numbers of court proceedings
concerning foreign-currency housing loans there may arise a need for the banks to
establish additional provisions for litigation. A particularly high financial challenge to
banks may also be posed by bills on voluntary restrtucturing of foreign-currency housing
loans (providing for an additional Restructuring Fund formed from bank contributions)
and refund of foreign exchange spreads to customers; the draft laws are being worked on
in the Parliament right now.

The introduction of the tax on financial institutions had an essential impact on the market
of Treasury bonds — debt securities issued by the State Treasury (Panfil, 2017: 395). This
has translated into a change of the structure of the sovereign debt, in which the share of
the entities of domestic banking sector rose from 22.1% as at the end of 2015 to 28%
in January, 2018 (Ministry of Finance, 2018(b): 2). In that respect the architecture of the
tax from financial institutions distorts operations of the market mechanism and forces
tax payers to make decisions beneficial for the financial interests of the Treasury. The rise
of value of State Treasury bonds held as bank assets, as seen in 2016, is the best proof
of the phenomenon.

By enforcing indirectly — via granted tax exemptions — bank investments in the Treasury
bonds, the funding of borrowing needs of the central budget is facilitated. This, however,
means violation of the ban on privileged access of public sector authorities to financial

A considerable depreciation of PLN against CHF at the beginning of 2015 resulted in intensification of
adverse social phenomena and brought about initiatives to intervene, by means of a statute, in the sphere
of foreign- currency housing credits, since a majority of such credits in Poland are credits denominated
in Swiss francs. As at the end of September, 2017, foreign-currency housing credits accounted for about
36.4 % of all housing borrowings. Of 37.8 thousand of bad credits (PLN 11.4 billion worth) in
banks‘ loan portfolios as at the end of 2016, 20.9 thousand were credits in PLN (PLN 4.3 billion worth)
and 16.8 thousand foreign-currency credits (amounting to PLN 7.1 billion — 4.4%). (Komisja Nadzoru
Finansowego, 2017:80). Although foreign-currency housing credits are promptly repaid, and the bad
credit ratio is not considerably higher than in the case of credits provided in PLN, liabilities on account
of foreign currency housing credits may, neverteless, be a heavy burdern to some borrowers, in particular
due to a rise of the amount of instalments and/or of credit principal/real estate value ratio.
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institutions, as set up by Art. 124 of the Treaty of the Functioning of the European
Union (Panfil, 2017: 399).

The introduction of the banking tax entailed a high risk that the tax burden placed on
banks would be transferred by them, in the economic sense, onto customer shoulders.
In fact, the big banks already faced with the tax could, due to their market position, pass
the taxation costs onto clients. Some of the banks did so by fixing higher fees for their
services. And in 2016 interest rates on savings fell considerably down in Poland, even
though interest rates of NBP were not decreased by Poland’s Monetary Policy Council
over the last two years. On the other hand, the charges for administering bank accounts,
issue of payment cards, ATM withdrawals and mortgage credit margins have grown
significantly (Boczon, 2017).

5 Conclusion

The taxation of banks definitely counts among the available instruments of financial
market regulation. Owing to the financial crisis that struck financial markets at the end
of the first decade of this millennium we could watch reactions of governments aimed
at expanding the regulation of the markets, also by means of levying additional taxes and
charges on financial institutions. It was emphasised at that occasion that responsible for
triggering the crisis were, to a considerable extent, banks, while it was the governments
that had to bear the costs of the large-scale, taxpayer-funded rescue operations carried out
to support the banking sector. And, compared to other sectors, taxation of the banking
system is milder, considering that a majority of financial services are VAT-exempt.

In Poland there was no need to “compensate” the expenditures related to governmental
involvement in bailing out private banks, a fact being the most often quoted reason
for introduction of the discussed levy into tax systems elsewhere. Introduction of the
tax on certain financial institutions here is not, in any way, caused by a need to balance
the relations between the budget and tax payers, following some extraordinary events
having taken place in the financial market. Instead, the tax is aimed simply at funding
social expenditures contemplated by the government. Emphasised thus has been just a
single — fiscal — purpose of the tax and viewed from that perspective, the tax on financial
institutions represents only the fiscal interests of the Treasury, a thing happening very
rarely in the European Union. A review of the literature on the subject reveals that —
theoretically — there exist reasons to believe that the introduction of the banking tax
may serve the purpose of reducing the scale of speculative movements in the financial
market. The assumption is that the market should be stabilised as a result and future
financial crises averted.

The legislative procedure was, in case of the Act on Tax on Certain Financial Institution,
carried out extremely quickly, compared to the work done on other bills from the field of
the tax law. The draft was tabled with the Sejm (the first chamber of the Patliament) on

261 |



TAX SOVEREIGNTY AND THE CONCEPT OF FISCAL RULE-MAKING IN THE COUNTRIES OF CENTRAL AND EASTERN EUROPE

3.12.2015. After haste work and amendments made by the Senate (the second chamber)
the law was finally adopted by the Sejm on 15.01.2016 and became effective on 1 February,
2016. In essence, there was thus no time for a comprehensive analysis of the effects of
the proposed legislation.

As the European Central Bank indicates in its opinions, imposing taxes on banks ad hoc,
to satisfy general needs of the budget, should be preceded by a thorough analysis of
potential adverse effects to the banking sector, in order to avoid creation of a risk for
financial stability and dynamics of the lending action (which might eventually affect the
growth of the real economy). Such an effect could lead to banks offering their customers
credits or other service on less advantageous terms. The introduction of the tax should
also be thoroughly considered in terms of its impact on profitability of relevant financial
institutions, their capital adequacy and resilience to emergencies and risks, as well as —
looking from a broader perspective — the influence the tax may have on financial stability,
growth of the lending volumes and the economy in general.

In the opinions accompanying the drafted law in 2015 many demands and objections
were raised. The most important of those concerned the forecast negative impact of the
tax on financial institutions on the operation of banks.

From the perspective of almost two years of the tax being in force in Poland, its effects
— save for the fiscal aspect — are hard to assess. The tax on certain financial institutions
has almost doubled the amount of the levies received by the state from the sector, as
every year banks also pay income tax to the budget (ca. PLN 3-4 billion). Not all the
original concerns about implementation of the tax were eventually confirmed. Since the
introduction of the tax growth of the lending volumes has been observed. What makes
the empirical research on impact of the tax on financial stability and operation of banks
difficult is the need to discern the influence of the tax itself from the impact exerted
by other factors. Paradoxically enough, the effects of introduction of the bank tax on
the banking industry must be examined, all other regulations and current economic
environment of the banks being taken into account.
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THE PRINCIPLE OF TRUST IN THE LIGHT
OF THE PROVISIONS OF THE CODE OF ADMINISTRATIVE
PROCEDURE AND THE TAX ORDINANCE ACT
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Abstract

The paper is devoted to the characteristics of the principle of deepening trust of the participants
in the proceedings in a public authority implemented in the course of general administrative
proceedings and tax proceedings. The basic purpose of the study is to analyze the normative
material aimed at identifying legal regulations guaranteeing the implementation of the principle
in question. The latest regulations determining the administrative procedure which significantly
modified the principle of deepening trustof the participants in the proceedings in a public authority
were taken into account. Then, a discussion was taken up to answer the question whether it would
be possible to introduce analogous changes in the Tax Ordinance Act with regard to the analyzed
principle and what legal consequences it would bring. In the conducted research, a method of
analyzing the legal text, the achievements of the jurisprudence and the doctrine was used.
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1 Introduction

The purpose of the study is to analyze the normative material aimed at identifying legal
regulations guaranteeing the implementation in the administrative and tax proceedings
of the principle of trust of the participants in the proceedings in a public authority.
The most recent regulations determining the administrative procedure were taken into
account, which substantially modified the principle in question. The structure of the study
has been adapted to the delineated research field. The starting point was a presentation
of general issues of an introductory nature. Then, considerations were carried out to
answer the question whether it is possible to introduce analogous changes in the Tax
Ordinance Act shaping the principle of deepening citizens’ trust in state bodies and what

JUDr., Assistant Professor for Department of Self-Government Law, Faculty of Law and Administration,
University of Szczecin, Poland. Author specializes in self-government law. She is the author of more
than 50 publications. She is a member of Information and Organization Centre for the Research on
the Public Finances and Tax Law in the Countries of Central and Eastern Europe. Contact email: ewa.
koniuszewska@usz.edu.pl.

© Koniuszewska E., 2018.

266



PART 2. TAX ADMINISTRATION AND TAX LAW

legal consequences it would entail. The analysis of the normative material is intended
to justify the thesis that, as a result of the amendment to the Code of Administrative
Procedure, the principle described has been limited. For the needs of the conducted
research, the method used in the indicated scope was the analysis of legal acts, judicial and
administrative decisions and doctrinal views. The research results presented in particular in
such publications as the following were taken into account: Z. Kmieciak, Ochrona zaufania
w prawie administracyjnym (Protection of trust in administrative law), G. Laszczyca,
Komentarz do art. 8§ Kodeksu postgpowania administracyjnego (Commentary to Article 8
Code of Administrative Procedure), H. Dzwonkowski, Komentarz do art. 121 Ordynacji
podatkowej (Commentary to Article 121 Tax Ordinance Act).

2 The principle of deepening trust of the participants in the
proceedings in a public authority in general administrative
proceedings

The principle of deepening trust of the participants in the proceedings in a public
authority is one of the general principles of administrative proceedings, included in
the framework of their catalog formulated in chapter II of the Code of Administrative
Procedure (hereinafter: CAP). It is worth noting that the general rules of administrative
proceedings are legal principles, i.e. norms of positive law. They are defined as procedural
principles that are rules of proceedings contained in the applicable law. The principles are
distinguished from other legal rules on the basis of the following criteria: they occupy a
“higher” position in the hierarchical structure of procedural law; they are the premises
of other (legal) rules for which they provide a rationale; they are an important element
of the institution of procedural law treated as sets of (legal) rules separated into one
functional whole; they are “more important” than other rules from the point of view of
assumed socio-economic (political) assessments (Wrobel, 2009: 35).

The principle of deepening trust of the participants in the proceedings in a public
authority is expressed in Article 8§1 CAP. According to its content, public administration
bodies conduct proceedings in a way that inspires its participants’ trust in a public
authority, guided by the principles of proportionality, impartiality and equal treatment.
Characterizing this principle should be preceded by a remark that the current shape of
the principle is the result of three amendments to the Code of Administrative Procedure,
which significantly changed its content. In the pre-existing legal status, this principle
stipulated an obligation for state administration bodies to conduct proceedings in such a
way as to increase the citizens’ trust in the State bodies as well as to enhance the citizens’
awareness and culture. Representatives of science claimed that the regulations laying it
down should be treated as a buckle that binds together all general rules of procedure.
It was pointed out that it was the broadest and the most politically significant rule. The
legislator adopted a political assumption that citizens’ trust in state power determines

267



TAX SOVEREIGNTY AND THE CONCEPT OF FISCAL RULE-MAKING IN THE COUNTRIES OF CENTRAL AND EASTERN EUROPE

the strength of the state and the effectiveness of its operation. Proper activity of state
administration bodies in the course of administrative proceedings may bring measurable
political benefits, while flawed activity may cause political damage.

The universal nature of the principle was also emphasized in case law. The Constitutional
Court stressed that the principle of citizens trust in the state undetlying many
constitutional regulations is similar to the principle of the substantive rule of law, a
constitutional law rule which means that it creates specific obligations in the sphere
of state’s activity. In particular, it results in the obligation to shape the law in such a
way as not to limit the rights of citizens, by constructing a system of law that is clear,
consistent and understandable to the citizens, giving them the guarantee of stability of
law (Constitutional Court: K 7/89).

The doctrine has pointed out that the principle of deepening the trust of citizens
imposed duties on the public administration bodies as regards the manner of conducting
administrative proceedings. This method, however, has not been determined directly, but
by indicating the purpose of how to achieve it. Two desirable goals were formulated:
deepening citizens’ trust in state organs, enhancing citizens’ awareness and legal culture
(Laszczyca, 2010: 124). These goals should be determinants of the operation of public
administration bodies. For the implementation of this principle, it was not enough for
the administration body to avoid actions that could undermine citizens’ trust, but it
was necessary to take initiatives that would increase this trust. Achieving this status was
favored by the better and more efficient functioning of the administration apparatus
(Faszczyca, 2010: 125). ‘In the doctrine, the regulation of Article 8 CAP, requiring the
public administration body to conduct proceedings in a way that deepens citizens’ trust
in state organs, was assessed as inconsistent with the decreasing level of citizens’ trust in
the state and the activities of its organs (Chréscielewski, 2009: 47).

By the act amending the Code of Administrative Procedure the principle of
increasing trust was changed, among others, by releasing public administration bodies
from the obligation to enhance certain citizens’ properties, abilities or attributes.
It was given a new wording, according to which public administration bodies shall
conduct proceedings in a way that inspires its participants’ trust in a public authority.
By changing the wording of Article 8 CAP the already established obligation was
imposed not only on public administration bodies that are “state bodies”, but also
on other bodies and entities performing public tasks, in particular by adjudication in
individual cases by means of administrative decisions. In addition, the personal scope
of the obligation included not only “citizens”, but all participants of the proceedings
(Kedziora, 2014: 94).

The legislator, shaping in Article 8 CAP the obligation of administrative authorities as
regards conducting administrative proceedings, did not specify the conditions for its
implementation. Therefore, the selection of premises and methods for its implementation
was left to the competent authority. In the doctrine, against the background of the analysis
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of judicial decisions of administrative courts, a view was expressed that the provisions of
Article 8 CPA are the basis for interpreting the rules and requirements that are required
to be taken into account in the course of proceedings. These include: the principle of
equality before the law; the requirement of uniformity (coherence) of views expressed
in the decisions of the authorities with respect to the same addressee, issued against
the same facts, with the indication of the same legal basis of the decision; the principle
of protection of an entity acting in the belief that the actions of state organs referring
to it are correct and corresponding to the law; the requirement to ensure impartiality
of administrative proceedings; the requirement to clarify the actual will of the party,
if the nature of the pleading brought by the party raises doubts; the requirement to
resolve doubts in favor of the citizen, if it is not prevented by an important social interest
(Laszczyca, 2010: 125-128). Some of the above-mentioned principles and requirements,
in the opinion of the legislator, required emphasizing, which was reflected in the next
amendment to the procedural law. By the Act amending the Code of Administrative
Procedure and certain other acts once again Article 8 CAP was given a new wording.
In the current state, according to its content, public administration bodies conduct
proceedings in a way that inspires its participants’ trust in a public authority, guided by the
principles of proportionality, impartiality and equal treatment. In addition, subsection 2
was added to Article 8, which established a prohibition for administrative authorities to
derogate without reasonable justification from a fixed practice of settling cases with the
same factual and legal status. It should be assumed that giving the principle of deepening
citizens’ confidence in the state organs a new shape was dictated by the need to take into
account the recommendations of the European Code of Good Administrative Behavior.
Although this act is not binding, being an important instrument for implementing the
principles of good administration in the work of EU institutions, it is also a source of
inspiration in the development of texts of legal acts in individual Member States of the
European Union. The principles of proportionality, impartiality, equal treatment and
legitimate expectations introduced into the domestic administrative procedute have their
origin in the provisions of the European Code.

The principles of proportionality, impartiality and equal treatment were expressed
expressis verbis in Article 8§1 CAP and set a standard for a public administration body
for implementing the protection of trust in a public authority (Kedziora, 2017: Legalis).
The principle of proportionality establishes the requirement for public administration
bodies to maintain a balance between adverse effects of a decision on the individual and
the objectives that are pursued (Klat-Wertelecka, et al, 2016: 67). From this principle a
directive results for the authorities to strive to apply measures towards citizens that are
not excessively burdensome. These should therefore be measures: useful for pursuing a
specific purpose; necessary in a given situation; proportional in the strict sense, which
means that the proper relationship between the purpose of the action and the burdens is
maintained. In turn, the principle of impartiality should be interpreted as a prohibition
on the administrative bodies and their employees to follow any interests or non-legal
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motives that may violate the interests of the parties. The third of the principles expressed
in Article 8§1 CAP is the principle of equal treatment, according to which all parties
should be treated in a comparable way in the same situation, without any expression
of discrimination. The doctrine positively assessed the modification of the principle
of deepening trust of the participants in the proceedings in a public authority. It was
emphasized that the transfer of the content of constitutional standards of the operation
of a public authority to the legal regulation of the Code of Administrative Procedure fills
the general principle of deepening trust in a public authority with the established values.
The adopted principles of proportionality, impartiality and equal treatment atre assigned
a basic meaning for examining and resolving an individual case by way of a decision,
in the course of administrative proceedings, giving it both material and procedural
value (Adamiak; 2017: 86). Establishing the determinants of the implementation of the
principle of deepening trust of the participants in the proceedings in a public authority
should be approved. Objections may, however, arise from the way of drafting the
provision that captures these determinants into a framework of a closed catalog, In this
way, the legislator created an impression that only if the principles of proportionality,
impartiality and equal treatment are respected in the course of the proceedings, will the
requirement of deepening the trust of its participants in a public authority be fulfilled.
The linguistic wording of Article 8§1 CAP may lead to the erroneous conclusion that
striving to maintain consistency of views expressed in the decisions of the authorities
with respect to the same addressee, care for clarification of the actual will of the party,
if the nature of the pleading submitted by the party raises doubts, an attempt to resolve
doubts in favor of the party, if not precluded by an important social interest, are of
marginal importance for the implementation of the described principle. And yet, as
emphasized by representatives of science, it is not possible to create an exhaustive catalog
of behaviors that are conducive to building trust of the participants in the proceedings
in a public authority. The assessment of whether a certain action or a set of actions are
consistent with the principle of deepening trust must be carried out against specific facts
while taking into account the entirety of accompanying circumstances (KKmieciak, 1997:
33-34). 1t should be believed that Article 8§1 CAP would not raise any interpretation
doubts if the standard of implementation of the protection of trustin a public authority
was defined on the basis of exemplification.

3 The principle of trust in tax authorities

The principle of trust in tax authorities was expressed in Article 121§1 of the Tax
Otrdinance Act, hereinafter referred to as TO. The characteristics of the principle should
be preceded by a remark that until the entry into force of the Tax Ordinance Act tax
proceedings were regulated in the Code of Administrative Procedure. Its provisions
served as a model on which the construction of the Tax Ordinance Act (also in the
field of general principles) was based, which was criticized in the subject literature
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(Dzwonkowski, 2000: 18). It should also be noted that in the doctrine tax proceedings
were defined as a special administrative procedure (Mastalski, 1980: 79). At the same time,
the main difference between these procedures was shown, consisting in administrative
procedure having as its object the solving of an individual case by way of a unilateral
administrative act (Dawidowicz, 1962: 10), whereas in tax proceedings, due to the tax
technique, there is not always the need for preliminary actions to be taken by the tax
authority (Kosikowski, 1986: 52).

Taking into account the relation of the Tax Ordinance Act to the provisions of the Code
of Administrative Procedure (relating to tax proceedings), three groups of regulations can
be distinguished: provisions with identical wording as in the CAP, provisions differing from
the relevant provisions of the CAP only in terms of terminology and editing; provisions
containing regulations other than those on the basis of the CAP or regulating issues not
regulated in the CAP. The regulations shaping the principle of trust in tax authorities
should be classified in the second of these groups. They remain unchanged from the start
of the Tax Ordinance Act being in force. Pursuant to the provisions of Article 121§1 TO,
proceedings should be conducted in a way that inspires trust in tax authorities. Following
the solutions adopted in Article 8 CAP, the obligation imposed on tax authorities did not
include the requirement to enhance citizens’ awareness and legal culture. Its omission was
assessed negatively, arguing that citizens’ awareness and legal culture are of fundamental
importance in a system based on self-declaration, i.e. developing and submitting a self-
declaration by the taxpayer. Due to the prevalence of self-declaration, as well as due to
the importance of awareness and legal culture for shaping the right attitudes towards this
technique, the abandoning of this requirement was found to be contrary to the tendency
of the whole system (Dzwonkowski, 2013: 623)

Placing the principle of trust in tax authorities in the catalog of general principles of tax
proceedings needs to be considered significant. Its location immediately after the rule of
law can be interpreted as the legislator’s desire to draw attention to values such as fairness,
equality of entities, respect for the rules of human behavior (Presnarowicz, 2013: 758).

It has already been pointed out that it is not possible to create a complete catalog of
the behavior of bodies implementing the principle of trust. However, in the judicature,
against the background of the analysis of specific facts and taking into account the
accompanying circumstances, the types of actions that serve its implementation have
been indicated. When analyzing the case law in this respect, it should be emphasized
that despite the general take on the principle of trust, the norm contained in Article
121 § 1 TO cannot be treated only as a postulate referring to the manner of conducting
proceedings. It is a provision which the authorities are obliged to comply with on a par
with other regulations containing guidelines as to their actions (WSA: I SA/Sz 304/17).
The principle of trust in tax authorities should be taken into account when interpreting
procedural rules and implemented at all stages of the proceedings. The case law of the
administrative courts has emphasized that the occurrence of opposing adjudicating
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stands regarding the interpretation of specific procedural provisions creates an extremely
inconvenient situation for the party in the proceedings. It may raise serious doubts as to
the manner in which the powers are exercised in the proceedings, in a manner ensuring
the occurrence of certain procedural consequences.

In such a situation, the procedure consistent with the principle of trust in tax authorities
is the adoption by the authority of such an interpretation of provisions from among the
opposing views presented in the case-law, which in given circumstances will be beneficial
to the party (WSA: I SA/Wr 76/16). In addition, according to the Court, the procedure
that raises trust is one that is meticulous and factually correct. In its course, the interests
of the taxpayer and the State Treasury are treated equally, the assessments of these
interests are not changed, and substantive legal doubts are not settled to the detriment of

the taxpayer (WSA: III SA/G1 1564/14).

Bearing in mind the difficulty in formulating a catalog of activities embodying the
principle of trust and taking into account the course of actions taken in tax proceedings
specified by the legislator, it should be noted that at the initiation stage, actions consisting
in its initiation just before the expiry of the tax liability are considered as non-compliant
with the principle. Such an action violates the discussed principle all the more, if the tax
authority has enough evidence to resolve the case or for reasons not on the part of the
taxpayer it does not verify the submitted declaration for almost five years (WSA: I SA/
G113/17).

At the stage of evidence proceedings, it is contrary to the principle of trust in tax
authorities to block the evidential initiative of the party who seeks to demonstrate
circumstances favorable to them. In such a situation, the tax authority cannot assume
by default that the circumstances for which the evidence is requested will not affect the
outcome of the case. It is obliged to respond to the evidence requested by the party
after having propetly taken the evidence (WSA: IIT SA / Gl 1491/16). Resignation of
the original intention to take expert evidence, motivated by the refusal to grant funds for
research will also undermine confidence in tax authorities (NSA: I GSK 79/17).

At the stage of making a decision on an individual case, the tax authority will implement
the principle of trust giving due reasoning for the decision. It should reflect the
authority’s process of reasoning, conclusions regarding the assessment of evidence and
arguments for adopting a specific opinion. This will allow the addressee, as well as the
court reviewing the legality of the act, to get acquainted not only with the authority’s
statement, but also with the analysis that the authority has carried out in relation to each
piece of evidence and the reasons why some of the evidence was considered reliable and
the credibility of other was denied (WSA: VIII SA/Wa 344/17). In turn, the mere issuing
of a decision that does not meet the expectations of the party to the proceedings cannot
constitute sufficient justification of the allegation of breach of the principle of trust in
tax authorities (WSA: I SA/Po 1600/16), especially if the assessment of the collected
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material is logical, the conclusions are correct and the principle of free evaluation of
evidence was not abused (WSA: I SA/L.d 74/17).

The presented positions of the judicature reveal the diversity of activities and actions
of tax authorities, both being an expression of the implementation of the principle of
trust, as well as those undermining its essence. Despite this diversity and the legislator’s
general approach to the discussed principle, the bodies applying procedural rules and
courts reviewing the legality of acts are able to identify actions that serve to implement it.

4 Conclusion

Expressed in Article 8§1 of the Code of Administrative Procedure and Article 121§1
of the Tax Ordinance Act, the principle of trust in public authorities and tax authorities
has not been formulated by the legislator in a homogeneous manner. As a result of the
amendment of the Code of Administrative Procedure, public administration bodies were
given an obligation to shape trust based on the principles of proportionality, impartiality
and equal treatment. Reservations concern the manner of drafting the provision
introducing the amendment, the interpretation of which may lead to the conclusion that
the ways in which the principle of trust is implemented by the authority conducting the
proceedings have been limited. Therefore, to prevent the impression that the requirement
of shaping trust in tax authorities will be met only if the principles of proportionality,
impartiality and equal treatment are respected, it is postulated not to introduce identical
changes to the tax proceedings.
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Abstract

In the modern wotld, tax reporting is becoming more and more important, as it is used for creating
an economic analysis and financial management database, as well as for practical application by
specialists in tax accounting and analysis. The target of tax reporting is determined solely by the
needs of the economic analysis performers, who are concerned with the tax base of a particular
enterprise.

Key words

Taxpayet, tax reporting, economic analysis, performer of the analysis, tax report analysis.

JEL Classification: K340

1 Introduction

Amidst economic recession, tax reports acquire special significance for the purposes of
fiscal control, as well as for strategic management of cash flow of an enterprise. The
target of tax report analysis is determined with due regard to the performers and the
intended recipients of the analysis. This target must be based upon the obligations to
the state concerning taxes and levies’ assessment and payment. It must be noted that tax
reports comprise information about the tax base and tax obligations of the enterprise.
The reports are drawn in compliance with the legal requirements and are submitted to
the relevant tax authority.

In the field of analysis of economic activities of an enterprise there is a separate research
area concerned with the analysis and optimization of tax policy and tax assessment, where
special attention is paid to tax reports analysis. Russian researchers, such as K.P. Agupova,
R.E Galyamzyanov, A.R. Gorbunov, S. Guskov, T.A. Kozenkova, N.A. Lytneva,
AN. Medvedev, N.V. Parushina, A.I. Pogorelitsky, T.A. Pozhidayeva, B.A. Rogozin,
N.E. Scherbakova, D.N. Tikhonov, N.G. Varaksa, M.V. Vasilyeva, and D.A. Yendovitsky,
give special consideration to the analysis and optimization of tax assessment, define the
substance of tax report analysis, and evaluate the possibilities of tax relief for enterprises.
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2.1 Performers of tax report analysis

The basic principles of the Russian tax legislation are aimed at optimization of taxable
base and tax rates, as well as at the reduction of the number of taxes and other charges.
As a result, the tax burden is optimized and the enterprises are encouraged to legalize
their business activities. While studying tax reports of a particular enterprise, investors,
creditors and audit institutions evaluate the taxpayer’s financial condition and stability.
The following measures have to be taken for the purposes of tax policy optimization of
an enterprise:

check the accuracy of assessment of tax and payment obligations, as well as tax
accounting accuracy;

— justify the inevitability of fines and penalties, estimate the unjustified losses;

— analyze the correctness of business activities representation with the prospect of
tax burden optimization;

— organize tax planning for the forthcoming business operations;

— evaluate the financial risks associated with the protection of property rights
violated by the state.

Given that the aim of an enterprise while performing certain economic activities is to
achieve financial results, the effect of tax reportanalysis has to be a set of recommendations
on cutting down the tax expenses and the reduction of the tax burden. The tax report
recipients analyze tax statements in the context of the enterprise’s reports, which are an
important means of financial and legal communication (Pozhidayeva, 2011). Tax reports
must be prepared in compliance with the needs of their recipients and the performers of
tax report analysis. The performers of tax report analysis can be classified by a number
of criteria stated in Table 1.

Table 1: Taxpayers’ classification by various criteria

Classification Types Brief description
criterion of taxpayers of the relevant group
1 2 3
The role in the relations | tax and levy payers entities and individuals obliged to pay taxes
regulated by the tax and levies (Article 19 of the Tax Code of
legislation (Article 9 of the Russian Federation) [1]

the Tax Code of the
Russian Federation) [1]

fiscal agents parties responsible for assessment, collection
and remittance of taxes to the budget of the
Russian Federation (Article 24 of the Tax
Code of the Russian Federation) [1]
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Table cont. 1

2

3

tax authorities (Federal
executive bodies responsible
for tax control and
inspection, and their local
branches)

parties, whose responsibility is to ensure
that the taxes (levies) stated in the tax
report are correctly assessed and paid in
full and in due time, and all the procedures
and terms of tax reporting have been
complied with

customs authorities (Federal
executive body responsible
for customs procedures,
and subordinate customs
agencies)

parties, whose responsibility is to ensure
that the customs charges stated in the
customs declaration are correctly assessed
and paid in full and in due time, and the
declaration is filed in due time

The recipient of the tax
report

actual parties

parties having direct interest in the
structure and quality of the information
provided in tax reports: fiscal control
bodies (Ministry of Taxation, Federal
Customs Service, Ministry of Finance
of the Russian Federation), owners and
managers of the enterprise, accountants

potential parties

third parties that may in certain
circumstances be interested in the

data presented in a tax report: owners
(founders) of the enterprise, auditors

and audit firms, arbitration courts, law
enforcement agencies (Federal Service for
Economic and Tax Crimes of the Ministry
of Internal Affairs)

Relations with the
taxpayer being an
independent market
participant

internal parties

parties using the data from tax reports for
decision-making purposes in the sphere
of financial management, tax planning,
preparation of cash-flow pro forma
statements: owners and managers of the
enterprise, accountants

third parties

parties whose activities are carried out
outside the enterprise: owners (founders)
of the enterprise, auditors and audit
firms, arbitration courts, law enforcement
agencies

The level of financial
interest

having direct financial
interest

owners (founders) of the enterprise are
interested in the net profit available for
distribution; tax authorities control tax
revenues flow into the budget (ensuring the
correctness of tax assessment and payment,
as well as the performance of taxpayet’s
obligations) (Ministry of Taxation, Federal
Customs Service of the Russian Federation)
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End of table 1

1 2 3
having indirect financial auditors and audit firms consider the tax
interest liabilities of the enterprise, as well as the

tax implications associated with the failure
to carry out the taxpayer’s obligations

or the infringement of tax legislation, to
be the factors having influence on the
financial status of the enterprise, which is
important for audit risks evaluation and
for the overall opinion based on the audit
results

having no financial interest | arbitration courts and law enforcement
agencies use tax reports as evidence when
considering whether the transactions
carried out have been justified and the
statutory duties have been carried out

The role of the tax main parties tax authorities having the right to carry
surveyor out tax inspections, participants of the tax
relations under surveillance (tax and levy
payers, fiscal agents)

subsidiary parties parties contributing to the performance
of tax inspections: experts, specialists,
contractors, notaries, banks, witnesses

Table 1 shows that the performers of tax report analysis are not only tax authorities, but
also other parties who are financially interested in the matter. From the point of view
of tax surveillance organization, the performers of tax report analysis may also be called
supervisory bodies.

2.2 The sources of information support of tax report analysis

The main criterion for information differentiation is its source. Accordingly, we distinguish
between external and internal information. Internal information may be classified into
three categories: accounting information, prospective and regulatory information, non-
accounting information. There are also three types of accounting information: accounting
statements, routine accounting and analytical data (Yendovitsky (ed.), 2018) (Figure 1).

The main type of accountinginformationis presented inaccounting statements (Yendovitsky
(ed.), 2018), which reflect the economic phenomena, processes and their results to the
fullest extent possible. Organization of routine accounting also helps to improve the
effectiveness of the analytical procedures with the purpose of tax burden optimization.
Analytical data normally comprise secondary information which has been analytically
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processed, but cannot be used for tax report analysis. This information undergoes additional
selection, grading and compilation processes, the aim of which is to make the information
suitable for analysis. The prospective and regulatory information category comprises the
tax and levy expenses plan, as well as any other plans developed by the enterprise (long-
term, current or operational), as well as regulatory documents — internal administrative
documents (statements, orders, acts, decisions, regulations and provisions) which are used
for the performance of contracts and are applicable to different taxation schemes. Non-
accounting information is an essential part of tax report analysis information support:
technical and technological documents, results of inspections, case papers, certificates,
internal audit reports. This is financial information, and it is not necessarily structured
or organized. The main sources of statistical data are macroeconomic statistics, market
conjuncture statistics, and the statistical data of certain market participants. Such statistics
are normally published in the form of reports. Access to this data is provided by certain
organizations (such SPARK, a system for professional analysis of markets and companies)
and may be either free or on a fee basis. Taxpayers analyzing tax reports give special attention
to timeliness, adequacy and accuracy of information representation (Panina, 2014).

Figure 1: Sources of information support of tax report analysis

System of tax report analysis information support

Internal information system External information system

Accounting information Legal acts

General economic, financial and

Accounting statements

industry information crarucruka

Routine accounting data

Informal data

Analytical data

Prospective and regulatory information

Non-accounting information

2.3 Performers of tax report analysis

The most important requirement for tax reports preparation is timeliness. The parties
analyzing tax reports pay special attention to quality and quantity of the information
contained in the reports, as well as to the terms of the reports provision to tax authorities.
To make the work of tax authorities more objective, it is necessary to specify a time frame
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within which the regulatory authorities have a right to request a taxpayer to provide
information. One of the important aspects is the volume of information provided in tax
reports for the performers of economic analysis. It must be noted that not all the data
required for economic analysis of the enterprise’s activities are contained in tax reports. It
has to be mentioned that besides tax returns and advance payment estimates tax reports
comprise documents (such as analytical statements and explanatory notes) concerned
with tax assessment and payment, which may be requested by regulatory authorities (tax
authorities) or submitted on the taxpayer’ initiative. Table 2 summarizes the existing tax
accounting forms depending on the tax type and the performer of tax report analysis.

Table 2: Performers of tax report analysis by tax type

Type of tax Tax accounting form Performer of tax report analysis
1 2 3
VAT VAT return tax payer, tax agent
Excise duties excise return for excisable goods, | enterprise licensed for production of
excluding tobacco goods non-alcoholic products; enterprise

licensed for processing straight-run
gasoline; enterprise manufacturing
excisable goods at the place of its location

Personal income | personal income statement tax agent

tax according to 2-NDFL form

Profit tax corporate profit tax return (for the | enterprise and its branches
whole enterprise and its separate
branches)

tax return for the profits obtained | enterprise and its branches
by a Russian company outside the
Russian Federation

corporate profit tax return (with | tax agent (pays dividends and interest on
Page 03) government and municipal securities)

tax assessment of the amounts tax agent
paid to foreign enterprises and the
taxes withheld

Levies for the use | data concerning the acquired enterprise having obtained a license for
of fauna and water |licenses for the use of fauna, the | the use of fauna in the territory of the
biological resources | amounts of levies to be paid and | Russian Federation

actually paid

data concerning the acquired enterprise having obtained a license for
licenses for the use of water the use of water biological resources
biological resources, the amounts
of levies for the use of water
biological resources to be paid
once or on a regular basis
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End of table 2

1 2 3
Wiater tax water tax return enterprise using water for special
purposes
Mineral extraction |mineral extraction tax return mining enterprise
tax
Unified agricultural |unified agricultural tax return agricultural enterprise
tax
Simplified tax tax return filed in compliance with | enterprise paying taxes under the
system the simplified tax system simplified tax system
Unified tax on tax return for the unified tax on enterprise carrying out activities subject to
imputed income imputed income for particular unified tax on imputed income

for particular types | types of activities
of activities

Transport tax transport tax return enterprise possessing vehicles registered
at the place of the enterprise’s location

Gambling tax tax return enterprise possessing taxable items
registered at the place of its location

Corporate property | corporate property tax return (tax | enterptise
tax assessment for advance payment)

Land tax land tax return enterprise possessing land property at the
place of its location

Table 2 shows that the main tax accounting forms are tax returns for various types of
taxes. Tax returns and advance payment assessments may be presented in both soft and
hatrd copy (Act no. 146-FZ/1998, Act BG-3-32/169/2002). It must be noted that the
order of providing tax returns in soft copy was approved by the order of Ministry of
Taxation of the Russian Federation dated April 2, 2002 no. BG-3-32/169. The tax payer
who has submitted completed tax returns in soft copy in accordance with the prescribed
procedure may consider such documents to be valid original copies. In this case the
taxpayer will not have to submit such documents in hard copy. It creates an opportunity
to expand the data base for economic analysis of the activities of an enterprise by means
of electronic document flow.

It should be also stressed that while performing economic analysis of tax reports, special
attention must be paid to the taxpayer’s legal status. We need to distinguish between
general legal status and the status of the payer of a particular tax (Karaseva (ed.),
2016). For example, a special taxpayet’s status (see Table 2) may be obtained on the
date of registration with a tax authority (gambling tax, transport tax). The results of
the enterprise’s economic activities (Panina, 2014), as well as the role of the enterprise
in the elaboration of the state development strategy determine the status of the major
taxpayers which are distinguished on the federal, as well as regional level. When carrying
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out economic analysis, one needs to take into account not only the tax reports, but also
consolidated statements.

3 Conclusion

A tax payer is a special type of tax report analysis performer. It has a certain legal status
(tax status) and in the context of its tax relations with the state, the tax payer is responsible
for paying taxes in compliance with the current legislation. Managerial decisions in
the sphere of investment and innovation policy, changes in the product mix and the
assortment of goods and services, as well as market segmentation imply the need for
forecasting tax implications which may influence the sources of tax liabilities. We have to
note that access to such data is restricted to the participants of the taxation process. At
the same time, the internal parties are represented by the managers and employees of the
enterprise, while third parties are the owners and state supervisory bodies.
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USE OF THE CONCEPT OF THE ACTUAL RIGHT
TO INCOME AT THE SETTLEMENT OF TAX DISPUTES
IN THE RUSSIAN FEDERATION

Tuliia 1 edneva’

Abstract

The article is devoted to the analysis of tax disputes in the resolution of which the tax and
judicial authorities of the Russian Federation used the concept of the actual right to income,
ot, in other words, the concept of a beneficial owner. The problem of establishing a beneficial
owner is currently very relevant for law enforcement practice in the Russian Federation, since it
is connected with preventing the illegal use of the advantages provided by the agreements on
avoidance of double taxation by taxpayers of corporate income tax.

The purpose of the article is to identify the vectors for the development of law enforcement
activities of tax and judicial bodies that are formed when resolving tax disputes using the concept
of the actual right to income on the basis of studying the materials of judicial practice, analyzing
the national legislation of the Russian Federation and international legal acts.

The author of the article poses the task of examining the concept of the actual right to income
from the point of when and how it is applied by the tax and judicial authorities in resolving tax
disputes; of considering how the innovations of the legislation of the Russian Federation on taxes
in this regard are reflected in the results of the resolution of tax disputes; and of determining the
criteria for the beneficial owner used in law enforcement practice by the tax and judicial authorities.

The methodological basis of the research was analytical, logical, historical and formal legal
methods.
Key words

Business Law, Corporate Law, Regulated Industries, Regulation, Tax Law, tax dispute, actual right
to income, beneficial owner, law enforcement practice, double taxation avoidance agreement.

JEL Classification: K29

1 Introduction

The relevance of the stated subject is due to the need to form the revenue side of the
Russian budgetin full, including through income from corporate income tax. The corporate
income tax is an income-generating tax for budgets of all levels of the budgetary system
of the Russian Federation. When it is paid and collected, the opposition of the public
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interests of the state and the private interests of taxpayers is particulatly acute, since this
tax is imposed on the profit of the organization, which is the goal of all entrepreneurial
activity. Thus, the state secks to collect as much revenue as possible from this tax, and
entrepreneurs, on the contrary, try to minimize the corporate income tax using various
opportunities, including the advantages of double tax treaties (hereinafter referred to as
“DTAT”). The contradiction between public and private interests when paying and levying
corporate income tax in connection with the application of DTAT"s tax advantages is the
“ground” for the emergence of tax disputes, in which the tax and judicial authorities in the
Russian Federation increasingly use the concept of the actual right to income.

The purpose of the article is to identify the vectors for the development of law
enforcement activities of the tax and judicial bodies in the Russian Federation that are
formed when resolving tax disputes using the concept of the actual right to income on
the basis of studying the materials of judicial practice, as well as analysis of the legislation
of the Russian Federation on taxes and international acts. In the article the author
investigates tax disputes, the reasons for their occurrence, analyzes the most significant
court decisions in which the concept of the actual right to income was applied and which
influenced further law enforcement practice in this sphere; identifies and studies the
problems arising from the application of the legislation of the Russian Federation on
taxes, international legal instruments, including DTAT and the Model tax convention on
income and on capital of the Organization for Economic Development and Cooperation,
connected with the illegal use of the advantages contained in agreements on avoidance
of double taxation by taxpayers of corporate profit tax and tax agents.

The methodological basis of the research was analytical, logical, historical and formal
legal methods.

The problems of using the concept of actual right to income in law enforcement
practice in Russia, as well as the problems associated with the development of criteria
for classifying persons as beneficial owners have recently been the subject of research by
Russian legal scientists (for example, Havanova, 2016; Arakelov, 2017; Anischenko, 2016;
Brooke, 2014).

2 Content of the concept of the actual right to income
2.1 The content of the concept of the actual right to income and its
securing in the tax legislation of the Russian Federation

The concept of de facto right to income or, in a different way, the concept of a beneficial
owner” was worked out by the international community in the 1970s to determine who

2 The concepts of a person with an actual right to income and a beneficial owner in the relevant article

will be used as similar. Such an approach is applied by the state authorities of the Russian Federation,
for example, the Ministry of Finance of the Russian Federation in letter no. 03-00-P3/16236,/2014 uses
the terms "actual recipient of income" and "beneficial owner" as equivalent; a similar approach is used
in judicial practice.
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is covered by the preferential treatment of double taxation agreements. It found its
way into the articles of Model tax convention on income and on capital and by now
has quite firmly taken a place in the system of the tax and legal mechanism of the
Russian Federation, which is confirmed by changes in the legislation on taxes of the
Russian Federation (Act no. 376-FZ/2014, On Amending Part One and Two of the
Tax Code of the Russian Federation (regarding taxation of profits of controlled foreign
companies and income of foreign organizations)), and the trends in the development of
law enforcement practice.

The content of the concept of the actual right to income is as follows. In accordance with
paragraph 1 of Article 7 of the Tax Code of the Russian Federation, “if the international
treaty of the Russian Federation establishes other rules and norms than those provided
for by the Tax Code of the Russian Federation and regulatory legal acts adopted in
accordance with it, rules and norms of international treaties of the Russian Federation
are applied.” DTAT may be set at a reduced or zero rate with respect to income from
sources in the Russian Federation for a foreign company, but in order to take advantage
of DTAT, a foreign company must confirm its actual right to income, that is, in full,
without any limitations, in its discretion to dispose of the income received. Otherwise,
the provisions of DTAT cannot be applied to the legal relationships that have arisen, and
the tax agent is required to withhold the corporate profit tax calculated according to the
general rules established by Chapter 25 “Corporate Income Tax” of the Tax Code of
the Russian Federation. Moreover, the tax agent is subject to the tax risks of additional
charging of corporate income tax, penalties and tax liability in accordance with Article
123 “Failure by the tax agent to keep and (or) transfer taxes” of the Tax Code of the
Russian Federation providing for “a fine of 20 percent of the amount to be withheld
and (or) transferred “for” unlawful non-holding and (or) non-enumeration (incomplete
retention and (or) transfer) in accordance with this Code of the amount of tax to be
withheld and transferred by the tax agent .

2.2 The concept of tax disputes and their levels in applying the concept
of the actual right to income

In carrying out control activities, tax authorities pay close attention to the analysis of
the validity of the use of the benefits provided by DTAT by taxpayers and tax agents,
namely, they determine whether a resident of a foreign country with which the Russian
Federation has concluded DTAT is the actual recipient of income. In case of unlawful use
of the benefits of DTAT by a taxpayer, a foreign company that is not the actual recipient
of income, and the tax agent’s failure to maintain a tax on profits of organizations, which
is not the actual recipient of income, and the failure by the tax agent of the amount
of corporate income tax payable under the general rules established in Chapter 25
“Corporate Income Tax” of the Tax Code of the Russian Federation, the tax authorities
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issue decisions on additional taxation of corporate income tax; the additional amount
of tax is to be paid by the tax agent to the budget. If the tax agent that is the source of
payment of income in the Russian Federation does not agree with the conclusions of
the tax authority, then the tax agent has the right to apply to the arbitration court’ with
the application on invalidation of the decision of the tax authority. The tax dispute that
has arisen is considered by the arbitration court and the latter makes a decision. If the
court recognizes the decision of the tax authority to be lawful, the court refuses the
applicant (the payer of the corporate income tax) in meeting its requirements and leaves
the decision of the tax authority in force. If the court recognizes the position of the tax
authority unfounded, then the court issues a decision that is satisfied by the requirement
of the applicant (the payer of the corporate income tax), by canceling the decision of the
tax authority in full or in part.

Accordingly, it is possible to distinguish two levels of law enforcement activity in the
sphere in question. The first level is the level of decision-making by the tax authority
based on the results of the tax audit conducted by the payer of the corporate income
tax on the legitimacy of using the benefits of DTAT. The second level is the level of
the decision of the arbitration court on the application of the disagreeing with the
conclusions of the tax authority of the taxpayer (tax agent).

3  Tax disputes arising in connection with the application of the
advantages of agreements on the avoidance of double taxation by
taxpayers and tax agents

3.1 The case of “Eastern Value Partners Limited” and the Case of
“Naryanmarneftegaz”

Law enforcement practice on the resolution of tax disputes arising in connection with
the use of the benefits of DTAT by taxpayers and tax agents has evolved in Russia
ambiguously. Earlier, approximately until 2011, judicial practice was proceeding along
a formal legal path: the courts recognized the foreign company as the actual recipient
of income in the presence of legal grounds for obtaining it — the fact of concluding
the contract and accordingly made decisions in favor of taxpayers and (or) tax agents

(Brooke, 2014: 43).

From this point of view, the so-called “Eastern Value Partners Limited” case is of
interest. In this case, judgments in both instances were made in favor of the applicant —
the “Eastern Value Partners Limited” company: The Moscow Arbitration Court declared

In the Russian Federation, the state judicial system consists of courts of general jurisdiction and
arbitration courts. The arbitration courts, first of all, have jurisdiction over economic disputes between
legal entities or with their participation. As applied to this article, the terms “court” and “arbitration
court” will be used as equivalents, considering that tax disputes involving legal entities are considered by
arbitration courts.

281



TAX SOVEREIGNTY AND THE CONCEPT OF FISCAL RULE-MAKING IN THE COUNTRIES OF CENTRAL AND EASTERN EUROPE

invalid the decision of the Interdistrict Inspectorate of the Federal Tax Service of the
Russian Federation no. 47 in the city of Moscow to prosecute for committing a tax offense
taken in respect of the company “Fastern Value Partners Limited” (Moscow Arbitration
Court: A40-60755/2012). The higher instance — the Ninth Arbitration Court of Appeal,
left the said decision of the Moscow Arbitration Court unchanged, and the appeal of the
tax authority was left without satisfaction (Ninth Arbitration Court of Appeal: 09AP-
33421/2012). And the first and second judicial instances expressed the view that it is
necessary to apply the income (interest) received by the foreign company “HypoReal
East Limited” (the Republic of Cyprus) under the loan agreement concluded between
the company “Eastern Value Partners Limited” “and foreign organizations “HypoReal
Hast Limited”, Agreement between the Government of the Russian Federation and the
Government of the Republic of Cyprus “On the avoidance of double taxation with
respect to taxes on income and capital” of 05.12.1998. This case was the subject of close
attention of researchers (Havanova, 2014: 51).

And it was precisely this path that led to the judicial practice in Russia at that time:
without going into the economic essence of the relationship, the courts were guided by
the availability of DTAT and the benefits they provided to them in paying corporate
income tax.

One of the firstjudgments in which a formallegal and economic-legal approach was applied
was the decision of the Moscow Arbitration Court in the case of Naryanmarneftegaz
(Moscow Arbitration Court: A40-1164/2011). This decision was upheld by all higher
courts. The Arbitration Court upheld the position of the tax authority on additional
assessment of the amounts payable to the budget for profits tax of organizations and
penalties and substantiated the possibility of applying the concept of the actual right
to income in resolving the tax dispute arising through the operation of the principle
of international law about the identity of the interpretation and understanding of an
international legal treaty. At the same time, the court stated: “... although the Russian
Federation is not currently a member of the Organization for Economic Co-operation
and Development (OECD), but for it the official interpretation contained in the
comments to the OECD Model becomes mandatory as a result of the action the principle
of the identity of interpretation and understanding of an international legal treaty, when
concluding a bilateral treaty on avoidance of double taxation with a member state of
OECD ..”

In the considered case of Naryanmarneftegaz and in some subsequent cases, such as
in the case of Oriflame Cosmetics (Moscow Arbitration Court: A40-138879/2014;
Supreme Court of the Russian Federation: A40-138879/14/2016), the courts
recognized sister companies as conduit companies (intermediary companies), agreeing
with the decisions of the tax authorities on the additional taxation of corporate income
tax at the source of payment — the resident company and the latter’s involvement in
tax liability.
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From this time the transition period begins before a radical turn of the whole judicial
practice in the sphere in question.

3.2 Significance of the resolution of the Presidium of the Supreme
Arbitration Court of the Russian Federation for the Case
“Northern Kuzbass” for resolving tax disputes

The most important decision for the development of the entire law enforcement practice
on the resolution of tax disputes in the light of the concept of the actual right to income
was the decision of the Presidium of the Supreme Arbitration Court of the Russian
Federation of November 15,2011 in case no. 8654/2011 “OJSC Coal Company” North
Kuzbass “.

By repealing the decisions of the three previous courts, the Presidium of the Supreme
Arbitration Court of the Russian Federation expressed the position that it is impossible to
apply the advantages of international tax agreements in circumvention of the provisions
of the Tax Code of the Russian Federation, and also formulated a legal position
according to which an official commentary is to be submitted to the Model Tax Treaty
on income and on capital application in the interpretation of international agreements
for the avoidance of double taxation, since the Model Tax Convention on income and
on capital is a framework document containing the general principles and approaches to
eliminating double taxation. Thus, the Presidium of the Supreme Arbitration Court of
the Russian Federation legalized the use by the courts of the Model tax convention on
income and on capital when establishing a beneficial owner.

Subsequently, the courts, when motivating their decisions, began to refer more actively
to the Model Tax Convention on income and on capital and official comments to it. For
example, the Ninth Arbitration Court of Appeal, in its decision of February 7, 2017
in case no. 09AP-63463/2016, on the application of the Public Joint Stock Company
Severstal to the Interdistrict Inspectorate of the Federal Tax Service of the Russian
Federation for the largest taxpayers no. 5, cites a commentary to Article 10 of Model
tax convention on income and on capital. Another example is the first appeal court of
arbitration in the order of May 15,2017 in case no. A11-6602/2016 on the application of
the Public Joint Stock Company “Vladimir Energy Retail Company” to the Interdistrict
Inspectorate of the Federal Tax Service of the Russian Federation for the largest taxpayers
in the Vladimir region, why the applicant’s argument about the unjustified application by
the tax authorities and courts of the provisions of the Model Tax Convention on income
and on capital was rightfully rejected by the court of first instance.

The question is of the possibility of the Russian courts applying the provisions of the
Model Tax Convention on income and on capital to justify their decisions, as the Russian
Federation is not a member of the OECD, and therefore the Convention not ratified in
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the Russian Federation is not a source of Russian rights. This is a matter of principle,
since when making a decision the court must determine which laws and other normative
legal acts should be used in a specific case. Despite the prevailing jurisprudence on the use
of references to the Model Tax Convention on income and on capital to substantiate its
position, and despite its actual legalization by the Presidium of the Supreme Arbitration
Court of the Russian Federation in the case of Northern Kuzbass, the author of the article
is of the opinion that the application of the provisions of the Model Tax Convention on
income and on capital and official comments to it is illegal.

3.3 Peculiarities of the resolution of tax disputes in the Russian
Federation using the concept of the actual right to income
at the present time

The concept of the actual right to income was implemented in the Russian legislation
by Act no. 376-FZ/2014, On Amending Part One and Two of the Tax Code of the
Russian Federation (regarding the taxation of profits of controlled foreign companies
and the incomes of foreign organizations). And now increasingly in the resolution of
tax disputes, courts in their decisions refer to special provisions of the Tax Code of
the Russian Federation, namely, to Article 7 “International treaties on taxation”, which
contains the definition of a person with de facto right to income, as well as article 309
“Peculiarities of taxation of foreign companies that do not operate through a permanent
establishment in the Russian Federation and receive income from sources in the Russian
Federation”, article 310 “Peculiarities of calculating and paying tax on income received
by a foreign organization from sources in the Russian Federation withheld by a tax agent”
and article 312 “Special “Regulating certain aspects of taxation of foreign companies”
(Supreme Court of the Russian Federation: 307-KG16-7111/2016; Arbitration Court
of the Moscow district: F05-21597/2016; Arbitration Court of the Moscow district:
F05-6667/2016). Thus, in accordance with clause 2 of Article 7 of the Tax Code of
the Russian Federation, “a person having an actual right to income for the purposes of
this Code is a person (a foreign entity without the formation of a legal entity) that, by
direct and (or) indirect participation in the company, control over the company (foreign
structure without the formation of a legal entity) or, due to other circumstances, has
the right to independently use and (or) dispose of the income received by this company
(foreign structure without the formation of a legal entity). The person having the actual
right to income for the purposes of this Code is also recognized as a person (a foreign
entity without the formation of a legal entity) in whose interests another person (another
foreign entity without the formation of a legal entity) is entitled to dispose of the income
received by the company (foreign structure without the formation of a legal entity person)
indicated in the first paragraph of this paragraph, or directly by such other person (other
foreign structure without the formation of a legal entity). When determining the person
who has the actual right to income, the functions performed by the persons specified in
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this paragraph (by foreign structures without the formation of a legal entity) and the risks
they take are taken into account.

At present, the situation in the Russian Federation is as follows: the application of the
Model Tax Convention on income and on capital remains at the discretion of the court.
So, in some cases, courts justify their decision referring solely to the norms of the Tax
Code of the Russian Federation, while in others — simultaneously to the norms of the
Tax Code of the Russian Federation and the provisions of the Model Tax Convention
on income and on capital.

The inclusion of the concept of the actual right to income in national Russian legislation
should be assessed positively, as it allows courts to avoid the need to refer to their decisions
on the provisions of an unratified international act — the Model Tax Convention on
income and on capital.

4  Criteria for attributing a person to a beneficial owner used
by Russian courts when considering tax disputes

4.1 Scientific approaches to determining the criteria of a beneficial
owner

In the Russian Federation, law enforcement officials, using the concept of the actual right
to income, when considering tax disputes arising in the sphere of use of the advantages
of DTAT by the payers of the corporate profit tax, proceed from the fact that a person
(a foreign company) that has received income in the form of dividends, interest or
royalties, is not its beneficial owner. This position was stated officially by the Federal Tax
Service of the Russian Federation in letter no. CA-4-7/9270 @/2017, On the Practice of
Considering Disputes Regarding the Misuse of Tax Benefits by Tax Agents in Charging
Profits Tax on Foreign Organizations, which states that “for the tax authority to refuse
to apply benefits under the agreement it is sufficient to prove that the direct recipient of
income is not the actual recipient of income, and not to establish the ultimate beneficial
owner of income ...”

The main problem thatarises in law enforcement practice in such cases is the establishment
of criteria for a beneficial owner. In general, positively assessing the inclusion in the Tax
Code of the Russian Federation of the concept of a person who has an actual right to
income, as well as the introduction of the obligation of foreign companies to confirm
their actual right to income for Russian tax agents, we believe that this is not enough.
We believe that for the sake of uniformity of judicial practice, it is necessary to develop
and secure legally clear criteria on which the actual (beneficiary) owner is determined.
Attempts to define and systematize such criteria were previously undertaken by a number
of authors: I. Havanova (Havanova, 2016), S. Arakelov (Arakelov, 2017), B. Brooke
(Brooke, 2014), O. Fedorova (Fedorova, 2017).
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However, in the context of the emerging law enforcement practice, it is more promising
and relevant to determine not the criteria by which persons relate to the beneficial owners,
but the criteria that indicate the opposite, that is, that the person is not the actual owner
of the income.

4.2 Criteria for referring a person to the beneficial owner (actual owner)
used by tax authorities and courts

On the basis of the examined judicial practice and normative legal acts, it is possible
to single out the following criteria used by law enforcement bodies when assessing the
presence or absence of a person’s actual right to income.

1. Criteria directly or indirectly enshrined in the Tax Code of the Russian Federation.

1.1. Criterion for the performance of intermediary functions in the interests of
another person in the presence of legal obligations to transfer, distribute the
revenues received in favor of another person. In accordance with paragraph 2 of
Article 7 of the Tax Code of the Russian Federation, when determining a person
who has an actual right to income, the functions performed by foreign companies
(foreign entities without the formation of a legal entity) are taken into account.
The assessment of the presence or absence of an intermediary function is the
prerogative of the court.

1.2. The criterion of the limited power of the recipient of income, the nominee of
the director and (or) the limited competence of the board of directors to manage
the revenues received. This criterion follows from the legislatively fixed concept
of a person with an actual right to income, in which one of the features of a
beneficial owner is the right to use and (or) dispose of the income received by these
companies (paragraph 2 of Article 7 of the Tax Code of the Russian Federation).

2. Criteria developed by tax authorities and courts applied in the resolution of this
category of tax disputes. The following criteria do not have legislative design. The
presence or absence of these criteria is established and evaluated by the tax authorities
when conducting a tax audit, and by the court during the course of the case.

2.1. A criterion for the systemic nature of transit payments for the transfer of income
on behalf of a resident of a country participating in the DTAT to a third party that
does not have benefits from DTAT.

2.2. The criterion for the reflection of disputable funds over the balance sheet as the
placement of deposits on its own behalf, but in the interests of other legal entities
and individuals, when only agency fees are recognized as own income.

2.3. The criterion of the absence of obstacles to the conclusion of direct contracts, and
not through a country having DTAT.
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2.4. A criterion for the existence of a tax benefit from the actions of a taxpayer in
the absence of other activities, other than that income from which the taxpayer is
exempt in accordance with the DTAT.

2.5. The criterion for the payment of income to such a third party which, with direct
receipt of such income from sources in the Russian Federation, would not have the
right to apply benefits and preferences for DTAT.

2.6. The criterion of a “mirror” listing of the income received by a foreign companies
from the source of payments in the Russian Federation to a third party, when
immediately after receiving income, the foreign companies transfer money on
similar conditions to a third party.

Law enforcement practice shows that for a tax authority or court to recognize a person
as the one who does not have an actual right to income, one of any of the above criteria
may be sufficient.

5 Conclusion

The study allowed to distinguish two levels of law enforcement practice in resolving tax
disputes arising when taxpayers take advantage of the benefits of DTAT, and the leading
role of the courts in its formation; to periodize the development of law enforcement
practice, noting what happened in 2011-2014, and its “turn”; to evaluate from the positive
point of view for the resolution of tax disputes the implementation of the concept of
the actual right to income in the national legislation of the Russian Federation, and also
to formulate the criteria for assigning or not assigning income recipients to the beneficial
owners that are guided by tax authorities and courts.

Currently, the development of law enforcement practice in the Russian Federation in
assessing and determining the validity of the use of the benefits of DTAT by taxpayers
and tax agents is proceeding along the path of active application by the tax and judicial
authorities of the concept of the actual right to income.

In the opinion of the author of the article, it is the law enforcement activity of the
courts on the resolution of tax disputes in the sphere of the use of the advantages of
DTAT by the taxpayers that will become the source for the identification, clarification
and consolidation at the level of the Tax Code of the Russian Federation of clear criteria
for attributing (or not) persons to beneficial owners (actual owners).
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Abstract

On January 1st, 2017, the Act of December 1st, 2016 amending the Act on the Value Added Tax
and certain other acts (Journal of Laws of 2016 item 2024) entered into force. The Act introduced
a number of amendments to the Act of March 11th, 2004 on Value Added Tax (consolidated
text, Journal of Laws of 2017, item 1221). The changes were introduced mainly to seal the VAT
system and to improve the collection of this tax. One of them, which is the subject of this
study, is the extension of the scope of application of the so-called reverse charge mechanism
of VAT on transactions involving construction services. These changes concern the application
of the reverse charge mechanism to building services provided by subcontractors. The purpose
of this article is to characterize the reverse charge mechanism of VAT in the Polish legal order.
Undertaking this subject seems to be justified due to the fact that it is a solution that the previous
regulations did not envisage on such a large scale, and consequently — many problems at the stage
of applying the law. In the research a logical-linguistic method was used.
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1 Introduction

On January 1st, 2017, the Act of December 1st, 2016 amending the Act on the Value
Added Tax and certain other acts® entered into force. The Act introduced a number of
amendments to the Act of March 11, 2004 on Value Added Tax*. The changes were
introduced mainly to seal the VAT system and to improve the collection of this tax.

' M. A, Lawyer, Legal Office, Poland. The author specializes in civil, construction and tax law. She
actively works in the Legal Office. The author is also a legal counsel trainee. Contact e-mail: katarzyna.
martko@gmail.com.

2 M. A, assistant at the Financial Law Department, Faculty of Law and Administration of the University

of Rzeszéw, Poland. Legal counsel trainee. Author specializes in public finance law and tax law in

connection with constitutional law. She is the author of several scientific articles. Contact E-mail:
m.sagan@o2.pl.

Later as ,,amending Act”.

* Later as ,, Act on VAT”.
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One of them, which is the subject of this study, is the extension of the scope of application
of the so-called reverse charge mechanism of VAT® on transactions involving building
services. These changes concern the application of the reverse charge mechanism to
building services provided by subcontractors. These services have been subject to a
reverse-charge mechanism from January 1st, 2017.

The purpose of this article is to characterize the reverse charge mechanism in the
Polish legal order and to identify problems related to the application of the provisions
regulating this institution. Undertaking this subject seems to be justified due to the fact
that it is a solution that the previous regulations did not envisage on such a large scale,
and consequently — many problems at the stage of applying the law.

2 The genesis of regulation and principles of VAT settlement

In accordance with the general rule, the VAT settlement is made by the seller who
delivers the goods or provides the service, as provided in art. 19a paragraph 1 of the
VAT Act. Making delivery referred to in art. 19a paragraph 1 of the Act means actual
delivery. If the parties have indicated a moment other than the release of goods for the
passage of benefits and burdens, in case of doubtitis assumed that the same moment
concerns the transfer of the risk of accidental loss or damage to the goods. On the
other hand, in the case of services, the scope of the service provided and consequently
the moment of its execution should be objective. The contractual provisions in this
matter are undoubtedly important, however, one should bear in mind the nature and
specifics of the given benefit in order to prevent the parties from manipulating the
moment the service is performed and, consequently, unjustified shifting of the tax
obligation in the goods and services tax. (Matarewicz, 2018). It is worth noting that,
according to the dominant approach presented in administrative case law, the date of
execution of these services is not determined by the date of signing the delivery and
acceptance protocol. On the other hand, the actual date of these services is decisive
(Supreme Administrative Court: 28/04/2017, I FSK 1811/152). This statement was
also confirmed by the Minister of Finance in the general interpretation of April 1,
2016.

One of the exceptions to the above principle is the reverse charge mechanism, which
assumes that the obligation to settle the tax due on the activity subject to VAT belongs
to the purchaser of goods or services. This mechanism has been used in Polish law for
certain categories of goods and services since 2011, e.g. on the steel and electronics
market.

> Later as ,reverse charge mechanism”.
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The reverse charge mechanism was first introduced in the Polish VAT Act on April 1st,
2011. Since then, the provisions in this area have been evolving and new categories of
goods have been covered every two years. It is worth noting that in Council Directive
2006/112/EC of November 28, 2006 on the common system of value added tax the
right for national legislators to establish a reverse charge mechanism in the construction
industry was established and the Polish legislator, as indicated above, exercised this
right. According to the current art. 17 sec. 1h of the VAT Act, a taxpayer in respect of
construction services is their purchaser, in case when four conditions are met in total,
which will be discussed in the further part of the study.

3 Reverse charge-application mechanism

By the end of 2016, the reverse charge mechanism could in principle only be referred
to goods, as the reverse charge procedure included only one service category — the
transfer of greenhouse gas emission allowances. At the beginning of 2017, the catalog
of services subject to this procedure significantly increased, covering the vast majority of
construction services, but importantly those provided by subcontractors.

It should be emphasized here that the provision of services by the main contractor to
the investor will not therefore be subject to a reverse charge mechanism, regardless
of the tax status of each of the parties to the transaction. The above is related to
the fact that on January 1, 2017 the Annex no. 14 was introduced to the VAT Act,
in which the service covered by the reverse charge mechanism so far is the first one,
i.e. the transfer of greenhouse gas emission allowances. Other items, i.c. items 2-48,
are various types of construction, finishing and even renovation services (item 2-3
of the annex).

The reason for introducing these changes were irregularities on the market for
the provision of this type of services. Without questioning the occurrence of the
irregularities in question, it should be considered, as it seems, that they concerned
income tax and contributory dues to a greater extent and were mainly related to the
employment of employees “in black”. The solution will bring the results intended by
the legislator.

Turning to the characteristics of the discussed changes, the reverse charge mechanism —
in relation to all services covered by this procedure — will apply if the service provider
is a taxpayer whose sales are not exempt from tax pursuant to art. 113 paragraph
1 and 9 of the VAT Act, and the recipient will be a taxpayer registered as an active
VAT payer (Bartosiewicz, 2017). Both of these conditions must be met jointly. The
list of construction services covered by the reversed load is a closed list and the
services listed therein are identified using the Polish Classification of Products and
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Services® and methodological guidelines issued to it. This is a logical consequence of
the fact that in the case where the service provider benefits from this exemption, its
sale is not taxed, and therefore there is nothing to flip (reverse).

In addition, this is due to the fact that the use of the reverse charge mechanism is practical,
provided that the buyer who is to settle the tax submits periodic tax returns VAT-7) and, as
a rule, deducts the tax. In turn, such duties and rights are, as a general rule, VAT taxpayers
registered as active VAT taxpayers. With regard to construction works, the Act introduces
an additional condition relating to the nature of the service provider’s activities. It is
supposed to act as a subcontractor.

It should be emphasized that VAT will be required to settle VAT, all entities that purchase
the above-mentioned goods or services are entities that are active VAT taxpayers (not
benefiting from the subjective exemption). It does not matter for what purposes the
entity will acquire the above-mentioned services. Even if they are intended to be used
in tax-exempt or non-taxable activities, the reverse charge procedure will apply. At the
same time, it must be stipulated that the requirement that the service buyer acts as a
subcontractor — and this means that the service buyer will be a contractor — in practice
means that it will not be possible to purchase the above-mentioned goods. Services for
purposes other than taxable activities. It is known that supplies of building materials have
not been included in the procedure. Contrary to the original plans, Annex ‘No 14’ has not
been introduced as ‘Renting of constructions and construction machines with operators
and hiring of personnel for these services’, due to the risk that the reverse charge of this
category of services will be inconsistent with the previously mentioned Directive.

4 'The notion of a subcontractor

The VAT Act does not contain a legal definition of a subcontractor. Other tax laws
do not provide it. The concepts are also not defined at the stage of justifying a project
regarding changes to the VAT Act. The Civil Code’ does not define it despite the fact that

The Polish Classification of Products and Services was introduced by the Regulation of the Council of
Ministers of September 4, 2015 (Journal of Laws of 2015, item 1676) for use from January 1, 2016,
in statistics, records and documentation and accounting, as well as in official registers and information
systems of public administration. Pursuant to the introductory regulation, in the records, documentation
and accounting as well as in official registers and information systems of public administration, until
December 31, 2016, the Polish Classification of Products and Services introduced by the Ordinance of
the Council of Ministers of October 29, 2008 is applied in parallel. r. (Journal of Laws no. 207, item
1293, as amended).

For the purposes of: 1) taxation of goods and services, 2) corporate income tax, personal income tax
and flat-rate income tax in the form of a lump sum on registered income and a tax card — by December
31, 2017, the Polish Classification of Goods and Services is applied, introduced by the regulation of the
Council of Ministers of October 29, 2008 on the Polish Classification of Products and Services.

7 Hereinafter ,,CC”.
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art. 6471 uses the concept of subcontracting. In connection with the above, it is worth
paying attention to the case law. The Supreme Court in its judgment of October 17,
2008, I CSK 106/08 pointed out that subcontracting can not be understood as contracts
concluded by the contractor with a supplier of machinery and equipment needed to
perform construction works or contracts concluded by the contractor with a supplier
of building materials, so a contrario contractor may only be an entity actually providing
construction services. Referring to the subject matter of the subcontractor’s concept, we
can conclude that acting as a subcontractor is in principle when the effect of services
constituting construction works provided by the recipient constitutes part or all of the
construction works provided by another taxpayer (Murawski, 2017).

The Act of January 29, 2004 on Public Procurement Law® defines a contract for
subcontracting. However, it cannot be said that it is the will of the tax legislator. Article 2
point 9b of the PPL stipulates that whenever the Act refers to a subcontract agreement, it
should be understood as a written agreement of a pecuniary nature the subject of which
are services, supplies or construction works being part of a public contract concluded
between the ordering party (a contractor) and another entity (subcontractor), and in the
case of public works contracts, also between a subcontractor and a subcontractor or
between further subcontractors.

Taking into account the comments made above, it seems that one should assume that a
subcontractor is not an entity that performs (sells) its services directly to the investor, for
an entity that does not resell these services to anyone. The investor is the entity to which
(for whose benefit) the building permit has been issued, or who has notified the works
that do not require a permit. Therefore, if the entity performs its construction works
directly for the entity that has a building permit, which has notified the construction
works, it is not a subcontractor. Therefore, if the service provider performs its activities
directly for the investor, the reverse charge does not apply.

In conclusion, it should be assumed that by performing work by a subcontractor in
the construction industry one should understand the actual provision of construction
services. The service is thus provided using other entities that perform work constituting
an element or the whole of the service. However, if a given entity sells and invoices
its activities to an entity which is not an entity having a building permit — making a
notification of construction works, it should be considered a subcontractor. It is worth
noting that the introduction of a reversed burden for subcontractors signifies a significant
deterioration of the business environment, e.g. by disrupting financial liquidity. Until
now, subcontractors received remuneration in gross amounts from contractors. The tax
due on their services, which they received as part of the price, financed a significant part
or the entire input tax, which they incur by acquiring the means of production.

At present, these entities will receive net amounts from contractors, while at the same
time they will be in a situation of a permanent surplus of input tax over output. FEither

8 Hereinafter ,,PPL.”
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there will be a lack of tax due to them, or it will be in a low amount due to the fact that
their activities will be subject to a reverse charge, and the amount of tax charged on
purchases will not change. It can be expected that these surpluses will be difficult to
recover for these subcontractors.

5 Time range of adjustment

The services referred to in this study, which were executed from January 1, 2017, are
subject to the reverse charge, with the reservation that this does not apply to services
related to the transfer of greenhouse gas emission allowances, which have been subject to
and continue to be subject to reverse charge. The regulations do not answer the question
about how to treat services provided on a continuous basis. It seems that they should be
settled in proportion to the progress of works before January 1, 2017 and from that date.

It is worth mentioning that the transitional provisions included in the Act show that the
reverse charge will also apply to those services and works that were performed from
January 1, 2017, even if they have been paid in full or in part before the above date. It
is necessary in this case to correct the tax on the payment made. Transitional provisions
stipulate that such an adjustment is made in the settlement for the period in which the
service was performed. Therefore, it is carried out on a regular basis, not retrograde.

This will be both a correction of the tax due to the service provider, i.e. a reduction of the
tax due to zero, as well as an adjustment of tax payable to the recipient and, therefore, a
tax due on the services purchased. The adjustment of input tax will practically not occur,
because it will formally be a tax correction on the minus — from the amount invoiced
by the service provider — plus a correction in the plus amount in the same amount — in
connection with showing the tax due by the service provider.

In practice, if the above conditions are met, the buyer of construction services listed in
item 2-48 of Annex no. 14 to the Act on VAT provided by a subcontractor is responsible
for the VAT settlement. This means that the buyer will at the same time declare and,
as a general rule, deduct this tax if he has full right to deduct, i.e. he will actually settle
the “accountant” of tax amounts, without engaging funds for the amount of tax when
making payments for the service of the service provider.

6  Selected problems at the stage of applying the provisions regulating
the reverse charge mechanism

6.1 Delivery of concrete

In individual interpretations and judicial and administrative decisions there is no uniform
position whether the delivery of concrete should be considered a delivery of goods
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or the provision of services. Applications for individual interpretations and court and
administrative disputes arising as a result of issuing these interpretations concerned the
possibility of applying a reduced rate (8%) to services related to housing. However, this
does not change the fact that the delivery of concrete cannot be treated as a supply of goods
in relation to housing, but as a provision of services in relation to services provided by
a subcontractor for the reverse charge mechanism or vice versa. The resolution of this
issue is complicated by the imprecise wording of point 44 of Annex 14, “Concrete works.”
The boundary between the delivery of concrete and the concrete service is not indicated.
This is not the only doubt. The controversy is noticed by the delivery of goods together
with the service, so-called comprehensive, even comprehensive roofing The general
interpretation in this area would prevent disputes and dispel many doubts in this field.

6.2 Finishing works for premises for rent

There were also doubts among practitioners regarding the finishing of premises for rent,
including in shopping malls. It is a procedure in which the landlord concludes a tenancy
agreement with the tenant with a record that the tenant will finish the premises at his
own expense and then charge the lessor with all or part of the expenses incurred. This
allows you to minimize investment in a tenant’s foreign asset, and consequently the need
to make multi-annual amortization write-offs. The tenant therefore concludes a contract
with the contractor (who can use subcontractors) and receives an invoice with a VAT
rate of 23 percent. Doubts arise at the next stage — switching costs to the owner of the
premises. Should this activity be treated as subcontracting? Due to the circumstances
cited below, it seems that it should not. It is not the provision of services, and certainly
not construction services. The tenant cannot be treated as a subcontractor of the lessor,
because there is no contract for construction works, the tenant does not perform any
works, he only charges the renter in whole or in part for the costs incurred by him.
Such an action can be regarded at most as a re-invoice on costs. Recognition of this
type of transaction for construction services would be inconsistent with the teleological
interpretation of the regulations introduced.

6.3 Consortium agreement and the application of the reverse charge
VAT mechanism between the Consortium Partners

In tax law, as well as in civil law, there is no statutory definition of a consortium, and
the consortium agreement belongs to unnamed contracts (the content of the contract
is independently created by the parties to the contract), to which the general provisions
on legal acts contained in articles 56 -65 CC and general provisions on the conclusion of
contracts regulated in Articles 66-81 CC apply.
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Individual business entities signing a consortium agreement associate for a specific petiod
of time, for a specific purpose. Due to the type of joint venture for which a consortium
was established, investment consortia and financial consortia are distinguished. The most
common form of the investment consortium is the building (construction) consortium.
It is created for the implementation of large structural projects (roads, railway lines, other
public facilities) or commercial projects (industrial facilities, office buildings, shopping
centers) (Katner, 2015). Complicated facts are created because investment consortia are
usually created by construction companies whose services are covered by the reverse
charge VAT regulations. Improper interpretation of the provisions on reverse charge
of VAT may have negative tax consequences. If the consortium is internal, the contract
for the execution of the investment is concluded with the Consortium Leader, acting
on its own behalf, but for the joint account of all the consortium participants — i.e. the
Consortium Partners. In construction consortia, Leader acts as the general contractor
in relation to the contracting authority (Investor), and in relation to other Partners
(subcontractors) it is an indirect deputy. (Katner, 2015).

Partners, as part of the activities entrusted to them, are independent. However, they
are limited by a consortium agreement, under which (as a rule) the declaration of will
made by the Leader towards third parties, in the scope of joint operation within the
consortium bind the Partners who are jointly and severally liable for the obligations
undertaken in this mode. This creates a state in which, under a consortium agreement,
there is a different construction of liability under civil law, in which the Leader is treated
as an equal representative of Partners, and another role will be based on tax law, which
treats Leadder as a general contractor, and not an equal partner entity.

Recently, the jurisprudence line has been formed, which states that the Leader should be
treated as a general contractor when issuing VAT invoices for the Investor for all works
carried out by the consortium. Partner acts as a subcontractor of the Consortium Leader.
Consequently, at the stage of settlements, the Lead Partner should apply the reverse
charge mechanism applied.

Tax authorities recognize the correctness of such settlements, an example of which may
be the individual interpretation of the Director of the National Tax Information of
May 26, 2017, in which the authority found that: “(...) in the present case, it cannot be
said that both the Leader and the member of the consortium (Consortium Partner)
will simultaneously be the main contractors to the investor (the contracting authority).
Irrespective of the fact that each of the consortium members is liable to the investor —
as already indicated — the consortium cannot be considered as a single VAT taxpayer,
and the relations between the parties to the consortium agreement (VAT taxpayers),
for the purposes of the tax on goods and services, should not be evaluated on the basis
of internal settlements of the consortium, and thus entrepreneurs operating within the
consortium remain separate VAT payers. Therefore, when operating within a consortium,
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they should apply general rules resulting from the Act on Value Added Tax to mutual
settlements. As a consequence, the Applicant as a member of the consortium on the
basis of art. 17 sec. 1 point 8 in connection with art. 17 sec. 1h of the Act, providing
construction services listed in item 18 of Annex no. 14 to the Act is obliged to issue
VAT invoices to the Applicant — the leader of the consortium using the reverse charge
mechanism.

It should be emphasized that in practice there are different models of consortia. It is
the provisions of a particular consortium agreement that determines the manner of its
organization and settlements between its Partners and the investor, as well as the scope
of services provided by individual Consortium Partners.

Recognition of a given service as being subject to settlement in accordance with the
reverse charge mechanism, or the application of general tax settlement rules, will always
be of an individual nature. This means that in each particular case it should be examined
whether a given service is a service listed in Annex 14 to the VAT Act, whether this service
is provided by a subcontractor, examine the provisions of the consortium agreement and
the contract with the Investor.

6.4 Trilateral agreement, and the moment of taking over responsibility
for settlements using general principles by a former Subcontractor

Contracts for construction works are concluded between the general contractor and the
investor. It is a contract named and regulated in detail in art. 647-658 CC. In Polish law,
by way of a tripartite agreement, subject changes are allowed, where a third party enters
in place of the general contractor. A third party may be a person who until the conclusion
of the tripartite agreement was in no way related to the investment On the other hand,
the problem arises in a situation where a subcontractor for a general contractor is to sign
a three-party contract to take over his rights and obligations. At this point, a complex
problem arises, first, when the subcontractor obtains the status of general contractor,
and second, when he applies accounting using general rules, and not so far using the
reverse charge mechanism.

Tax authorities note that any further subcontracting of the service by the contractor to
subsequent service providers should be accounted for in accordance with the reverse
charge mechanism. Therefore, they are not services provided by the subcontractor for
construction services performed directly for the benefit of the investor, that is, the
service provider (and not the contractor). Therefore, from the date of entry into force of
the above tripartite contract, the entity will lose the status of a subcontractor and become
a contractor, the services it performs for the benefit of the investor should be accounted
for using general principles.
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It is important that the trilateral agreement about the transfer of rights and obligations
from the contract for construction works to another entity is so detailed that it does
not give the possibility of free interpretation as to the date of entry into force of the
indicated trilateral agreement. At the stage of creating agreements, it should be considered
that there should be provisions regarding the indication of a specific date, which will
be passed on to the subcontractor responsibility of accounting with the investor on
general terms, and with other subcontractors including the reverse charge mechanism.
Undoubtedly, it would contribute to the increase of contractors’ awareness of the proper
application of the law.

7 Conclusion

Mainly for invoices issued by subcontractors for construction services in this industry
there were abuses consisting in the deduction of VAT due to invoices documenting non-
existent activities or inflated invoices. Of course, it cannot be ruled out that the investor
and the main contractor’s abuses will not increase —in this case, the value of the transaction
is most likely to be understated. The main contractor will depend on making as little
financial expenses as possible to pay VAT, which he could not deductin previous marketing
phases. It should be borne in mind that if the general (main) contractor commissions
the performance of services under its contract with another taxpayer, then the taxpayer
becomes his subcontractorand each subsequent taxpayerin suchaseries of orders becomes
a subcontractor in relation to the general / main contractor, regardless of the number of
further service subcontracts. In this situation, subcontracted construction services will be
taxed on a reverse charge basis and an approach should be taken to further subcontracts
according to which the subcontractor “subcontracting” the service to the next taxpayer
is — in relation to this subcontractor — the main contractor of his scope of work and
hence settle “subcontracted” construction services on a reverse-charge basis.
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Abstract

The paper demonstrates that a municipal council is not autonomous in executing the authority to
introduce resort tax and determining its amount. The limits of independence of the municipal
councils are specified by the provisions of the Constitution of the Republic of Poland, the Act
on Local Taxes and Fees and the Act on Health Resort Medical Care. The legal-dogmatic and
empirical methods have been used to examine the scope of competence of a municipal council
and classify its powers in two areas. The first area comprises implementation of the resort tax and
the second is related to determining the amount of this public levy. The aim of the paper has thus
been achieved.

The material examined in the research includes the normative material, the administrative and
financial legislation, the decisions by administrative courts, as well as the results of supervision of
the regional chambers of audit (RACs). The hypothesis regarding the competence of municipal
council fulfilling the standard of the so-called municipality’s limited power to levy has been
positively verified. The rational use of this power allows flexibility in adjusting the fiscal burden to
the conditions of the particular locality holding the status of a resort.

It has also been pointed out that the supervision of the regional chambers of audit over the
resolutions of the municipal council regarding the resort tax has a positive effect on the municipal
legislation process. This allows to eliminate a part or all provisions of the resolutions materially
breaching the law from legal transactions. The failures identified within this scope have been
classified in two groups. The first group contains the cases of breach of the statutory limits of
the competence of the municipal council (especially regarding the introduction of the resort
tax exemptions), and the other group consists in the infringements regarding creation of local
enactments (violations concerning proper vacatio legis prevail).
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1 Introduction

Article 167 of the Constitution of the Republic of Poland sets forth the limits of
independence of municipalities in establishing the local charges, stating that they are
established by means of statutory provisions. This is due to the fact that the right to
impose levies granted to a municipality does not provide for the opportunity to levy new
charges, as these may only be imposed by the Parliament — as provided for in Article
217 of the Constitution of the Republic of Poland (Zawora, 2014: 24). Communes
and municipalities are not autonomous not only in introducing the local fees, but in
establishing their amount either, specifically through establishing the fees and exemption
at their full discretion (Ofiarski, 2010: 47). Constitutional solutions, introducing the
limited power to levy of communes and municipalities, respect the standard formulated
in Article 9 section 3 of the European Charter of Local Self-Government establishing
that local taxes and fees should be the source of at least part of the financial resources of
local communities and the communities hold the right to determine the amount of those
taxes and fees to the extent specified by the Act (Dowgier, 2015: 76).

The resort tax also holds the status of a local tax whose basic structural elements are
statutorily determined (Act on Local Taxes and Fees, hereinafter ALTF). The tax may
be introduced by a municipal council with reference to persons residing temporarily
(however longer than 1 day) for health, tourist, leisure or training purposes in localities
within the territories granted the resort status according to a procedure specified in a
separate act (Article 2 point 3 on Health Resort Medical Care, Health Resorts, Health
Resort Protection Areas and Health Resort Communes, hereinafter referred to as the
Act on Resorts). The Act on Resorts has defined the term of “a resort” as an area where
resort medical cate is provided, delimited for the purpose of and protection of the natural
medical resources located therein, jointly fulfilling the following criteria: having natural
medical resources whose medical properties has been confirmed; its climate having
medical properties; having medical care facilities and devices ready for providing resort
medical treatment located therein; fulfilling the statutory requirements regarding natural
environment; equipped with technical infrastructure for water and sewage management
and energy industry, as well as maintaining waste management.

The aim of the paper is the analysis of the manner of exercising discretion in
implementing and determining the amount of resort tax levied granted to the communes
and municipalities — based on the current legislation, judicial decisions and the decisions
of the regional accounting chambers.

The term of “a resort tax” has not been defined in the Act; however, the interpretation
of the provisions of the Act on Local Taxes and Fees allows to conclude it is a local
public levy, introduced on a delimited special area — a resort — by a resolution of a
municipal council, constituting an equivalent to the possibility to use the assets of the
resort (in terms of climate, tourism, landscape). The main elements of the legal structure
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of this tax specified in the Act are as follows: the entities obliged to pay the tax (only
the individuals temporarily residing at the health resort), maximum daily rate, exemption
from the duty to pay the resort tax. Other structural elements of this tax are specified by
a resolution of the municipal council. The resort tax is collected regardless the charges
for accommodation and treatments in the medical establishment of the resort.

Application of legal-dogmatic and empirical methods and the analysis of the selected
resolutions adopted by municipal councils in 2015-2017 allowed to identify the municipal
arrangements regarding the rates of the resort tax and exemptions from this tax. A
hypothesis has been verified that the discretion in implementing and determining the
amount of resort tax levied by the communes and municipalities specified by the legislator
may lead to significant diversification of the burden resulting therefrom, however it is
justified by different conditions offered by particular resorts. The solutions adopted in
the Act of Local Taxes and Fees not only allow execution of the certain elements of the
power to levy by the commune or municipality, but also provide for flexibility in adjusting
the burden of resort tax to the operating conditions of a particular resort.

The possibility to introduce the resort tax is one of a few legal solutions determining
a special legal status of a resort and the health resort protection area. Such an area is
defined as a “special area”, established to enable execution of a certain priority task
(Ofiarska, 2016: 12). A separate legal regime regarding a health resort and the health
resort protection area results from the statutory provisions and the statute. The regime
is characterized by binding system of prohibitions, injunctions and restrictions regarding
the deliminated health resort protection areas (Ofiarska, 2016: 21). Moreover, certain
financial mechanisms are applied, supporting the process of executing own tasks of the
commune in the territory of the health resort protection area related to maintenance
of the medical properties of the resort. The most important are the following: resort
tax as a specific type of local public levy and the subsidy from the state budget to the
municipality in the amount equivalent to the income from the resort tax collected in
the resort in the year preceding the base year (pursuant to Article 2 point 3 Act on the
Income of the Local Government Units, a base year is the year preceding the budget
year), thus two years before, compared with the year when the subsidy was granted.

2 Statutory limits of the communes and municipalities discretion
in implementing and determining the amount of resort tax

2.1 Legal grounds for assessment and collection of the resort tax
The legal grounds for assessment and collection of the resort tax in Poland have been
contained in two acts as the legal status of the resort has been regulated by the Act

on Resorts, whereas the main structural elements of these taxes have been regulated in
the Act on Local Taxes and Fees. Moreover, the provisions of the particular municipal
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councils in the area where the resorts are located are significant (as they specify the actual
daily rates of these taxes, introduce their collection and specify additional exemptions
from their payment).

Article 48 of the Act on Resorts sets forth general entitlement of the resort commune or
municipality to collect resort tax, at the same time pointing out the separate act regulating
the principles of calculating this tax. At the same time, it has been indicated that this
public levy is aimed at obtaining funds necessary to complete the tasks listed in Article
46 of the cited Act (Gliniecka, 2007: 33-39). The tasks were listed in the form of an open
catalogue, as their enumeration had been preceded with a phrase: “in particular”. The
common aim of these tasks is maintenance of medical properties of the resort. Thus,
it may be concluded that the Act is limited to indication of typical tasks — nevertheless,
depending on the specificity of the particular resort, other own tasks of the resort
commune may appear, carried out in order to maintain the medical properties of the
resort. The standard tasks of a resort commune are as follows:

a) land management, taking into account the needs of the resort medical
treatment, protection of natural resources of therapeutic raw materials as well as
construction or other activities prohibited in particular resort protection zones;

b) protection of natural conditions of the resort or resort protection zone and
fulfilling the requirements regarding the air pollutant limit values, noise level,
discharging sewage into waters or into the ground, waste management, emission
of electromagnetic fields;

¢) creating conditions for the operation of the resort treatment facilities and
devices and development of the local infrastructure in order to meet the needs
of people staying in the territory of the commune for the purpose of resort
treatment;

d) building and upgrading local and technical infrastructure aimed at health resorts
or resort protection zone related to water and sewage management, energy

industry and collective transport, as well as maintaining waste management
(Ofiarski, Ofiarska, 2011: 258).

The separate act regulating the principles of calculating the resort tax is the Act on Local
Taxes and Fees. It normalized all essential elements of the legal construction of this tax
(i.e. subject, object, rates, exemptions and exclusions). The limits of the municipality’s
power to levy have also been established, within which the municipality is able to shape
certain elements of the legal construction of the resort tax at its own discretion. Article
19 of the Act on Local Taxes and Fees defines the municipal authority vested with the
limited power to levy, the legal form for execution of this task, as well as the elements

of the legal construction of the resort tax regarding which such power may be executed
(Zdebel, 2009: 265-274).

| 310



PART 2. TAX ADMINISTRATION AND TAX LAW

2.2 The legal nature of the resort tax

The analysis of the content of Article 48 of the Act on Resorts and Article 17 section
1 of the Act on Local Taxes and Fees proves the possibility of introducing the resort
tax. Thus, it is not an obligatory public levy even if a particular area holds the status
of a health resort. If such a specified area does not hold such status, introducing the
resort tax there is not permitted by law. The commune or municipality may introduce
or resign from introducing the resort tax at its own discretion only in the first of the
aforementioned cases. The optional nature of this tax means that the municipal council
may resign from introducing the tax if it is a source of income for the municipality that
is insignificant in fiscal terms (Etel, Dowgier, 2013: 177).

A resort tax is introduced following the decision by the decision-making and supervisory
body of a municipality, i.e. municipal council, by means of a resolution which constitutes
an act of local law. A particular resolution is qualified as an act of local law due to the
general nature of this act. Pursuant to Article 40, section 1 of the Act on Municipal
Local Government, a municipality holds the right to establish local law applicable at
the territory of the municipality. The phrase: “pursuant to statutory authorisations”
means such authorisation should specify at least the subject and scope of the regulations
(Kotulski, 2001: 7). When exercising authorisation to make local act of law, the municipal
council is obliged to act strictly within the limits of empowerment resulting from the Act
(Voivodeship Administrative Court in Opole: II SA/Op 452/12).

2.3 The scope of executive authorities of the municipal council
regarding the resort tax

The provisions of Article 19 of the Act on Local Taxes and Fees indicate that a
municipal council is entitled to exercise, through a resolution, the power to levy a resort
tax consisting in specifying:

— the rules for establishing and collecting the tax,
—  payment dates,
— the rates, however not exceeding the amount specified in the act.

The municipal council has also been authorized to manage the resort tax collection
system and specify the collectors and their remuneration. Exercising the powers of
the municipal council in terms of specifying the collectors should be set forth in the
resolution precisely enough as to avoid any doubt regarding who the obligation has been
imposed on. Entrusting a particular person with the function of a collector should be
preceded by this person expressing their consent to accept the related obligations and
such consent should be expressed before the appointment of the collector, not at the
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stage of concluding the agreement with such a person (Voivodeship Administrative
Court in Olsztyn: IT SA/OI 79/15). The collector may not be an abstract, ambiguous
subject, neither for the tax office, nor the taxpayer. Appointing the collector is the sole
discretion of the municipal council and the council may not transfer such competence
to other subjects, including the bodies authorised by the council, e.g. the municipal
executive body (commune head, mayor, city president). A municipal council may also
introduce exemptions from the resort tax other than listed in the Act. Thus, the power
to levy of the municipal council refers to the elements of the legal construction of
this tax (rates) as well as the conditions and manners of payment (date of payment,
collection).

3 The analysis of the content of the selected resolution by the
municipal council regarding resort tax

Particular municipal councils usually opt for the solution consisting in complex regulation
of the resort tax in one resolution, i.e. normalizing all elements of the power to levy the
municipal council holds (except for the exemptions from this tax). Complex resolution
on the resort tax contains the following provisions:

1) decision on implementing this public levy,

2) specifying the amount of this tax (occasional lower rates for children, young
people in education up to 24 and persons over 75 years of age and higher rates
for all other persons); uniform rates for all individuals, regardless the age,

3) specifying the collectors (mainly the entities rendering services in the field
of accommodation, as well as the keepers of the holiday centres, homes and
resorts, hotels, sanatoria, guest houses, private holiday quarters, rented summer
houses, guest rooms, health resorts, hostels, camps and camp sites, etc.),

4) referring to the amount of the lump remuneration for collection of the tax (e.g
10% or 15% from the amount collected),

5) specifying the dates for transferring the collected amounts to the account of
the municipal budget (e.g. up to the 5th day of the month following the month
when the tax was collected or in the specific settlement cycles, i.e. upon the
lapse of 3 days or 14 days following the collection).

Resolutions regarding only one aspect of the power to levy by the municipal council
regarding the resort tax, e.g. ordering its collection and appointing collectors have also
been adopted. These cases, however, were exceptional.

Significant differences in the amounts of resort tax rates specified in particular resolutions
are a characteristic phenomenon. In 2017, the provisions of the Act on Local Taxes
and Fees have specified that the daily rate of the resort tax could not exceed PLN 4.24
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(equivalent of EUR 1) from an individual residing temporarily (however longer than 1
day) for health, tourist, leisure or training purposes in localities within territories granted
the status of a resort. Some municipal council calculated the basic rate of this tax at PLN
4.20, i.e. similar to the maximum rate established by the Act, at the same time specifying
the reduced rate (e.g. for children up to 7 years of age), in the amount of PLN 1 for each
day of stay. In other cases, there was a uniform rate of the resort tax for all individuals,
in the amount slightly reduced in comparison with the maximum rate (e.g. the level of
PLN 4 per person) or in the amount significantly lower compared with the statutory rate
(e.g. the amount of PLN 3 per day). Moreover, two rates of this tax, i.c. basic (e.g. in the
amount of PLN 3.50) and reduced for children up to 7 years of age (e.g. in the amount
of PLN 2.50) were determined, thus in this case the difference between the base and
reduced rate was not that significant. It should be emphasised that differentiating the
tax rates based on subjective criterion (e.g. age, disability status) constitutes the excess of
the statutory delegation granted to municipal council resulting in deeming the resolution
invalid in part or in whole (e.g. RAC in Wroctaw: 104/2009).

For 2018, the maximum rate of the resort tax established in the Act is PLN 4.33 (taking
into account the average EUR to PLN exchange rate in January 2018, which is equivalent
to EUR 1.04). The resort tax rates in the examined resolutions of the municipal council
have been defined for 2018 subject to similar trends as in 2017. However, in some cases,
the municipal councils have significantly increased the rate of the resort tax compared
with the rate applied in 2017, e.g. Municipal Council of Ustka has increased the rate from
PLN 3 to 4 for each day (Municipal Council of Ustka: XXXIV.427.2017). Actions taken
in this regard are aimed at increasing the budgetary income of the resort communes in
order to make the budgets sustainable or at least to limit the budgetary deficit covered by
incurring public debt (loans, credits, issuing debt securities).

The revenue from the resort tax constitutes an important position in the budgetary income
of the resort communes (e.g. in 2017 the budgetary income of Szczawnica Municipality
totalled PLLN 30 702 725, whereas resort tax amounted to PLLN 850 000, thus 2.77% of
the total budgetary income; resolution no. XL.II/295/2017 Town Council of Szczawnica,
whereas in 2018 the budgetary income of Rymanéw Municipality has been planned in
the amount of PLN 80 368 293, including PLN 630 000 resort tax, thus 0.78% total
income, Municipal Council in Rymanéw: XLVIII/452/17). Such relations in Krynica-
Zdr6j Municipality budget for 2018 are even more favourable, as the total revenue was
planned in the amount of PLN 19 304 888, including the income from resort tax in
the amount of PLN 4 100 000, thus 3.44% of the total budgetary income (Municipal
Council of Krynica-Zdréj: XLIIL.307.2017). The nominal revenues from the resort tax
are often several times higher than the revenues from other common public levies, e.g; in
2018 in Ryman6éw Municipality they are three times higher than the revenues from the tax
on civil law transactions planned in the amount of PLN 225 000 and over twice higher
than the revenues from the tax on means of transport planned in the amount of PLN
266 900. The revenues from the resort tax in Krynica-Zdréj municipality in 2018 are over
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nine times higher than the revenues from the tax on means of transport (planned in the
amount of PLN 431 025) and over 45 times higher than the revenues from stamp duty
(planned in the amount of PLN 90 000).

4  The effect of supervisory activity of the Regional Chamber of Audit
with reference to the resolutions on resort tax

Supervisory competence of the Regional Chambers of Audit (RAC) comprises, among
others, the resolutions adopted by the municipal councils regarding local fees (Act on the
Regional Chambers of Audit, Art. 11), to which the provisions of the Tax Ordinance
Act of August 29, 1997 apply. Pursuant to the provisions of the Constitution of the
Republic of Poland, the RACs exercise their oversight applying the legality criterion.
RAC’s committee adjudicates invalidity of the resolutions materially breaching the law.
In the event of a minor breach of law in the resolution, the RAC does not deem the
resolution invalid, it only indicates the fact that it has been issued while violating the
provisions of law. When assessing whether the infringements found in the resolution
fulfill the prerequisites of a “minor breach of law”, the supervisory body should take into
consideration the conditions of each case, the outcome of such breach and the fact that
the defects that may be deemed minor in terms of the procedural law and material law
are the defects whose removal would not result in material changes to the contents of the
resolution (Voivodeship Administrative Court in Warsaw: V SA/Wa 1249/08).

With reference to resolutions on a resort tax, the RACs, following supervisory actions,
usually find infringements consisting in:

— regulating issues exceeding the authorisations resulting from statutory provisions,
specifically setting the date for payment of remuneration for collection, defining
the date and manner of clearing the pre-numbered forms taken by the collectors,
regulating the issued regarding inspection of the correctness of resort tax
collection,

— failure to fulfill the requirements of the acts of local law regarding proper
publication or the day when the resolution enters into force (e.g. Dobek et al.,
2017: 31-32).

In the opinion of the supervisory body, adding the provision stating that the payment of
the collector’s remuneration depends on timely payment of the resort tax to the contents
of the resolution constitutes the excess of the limits of statutory authorisation. Pursuant
to Article 19 section 2 of the Act on Local Taxes and Fees, a municipal council is only
authorised to order withholding the tax by means of collection, specifying the collectors
and determining the amount of remuneration for collection. A municipal council is not
authorised to introduce additional regulations in the subject of collection, including the
condition that the payment of the collectot’s remuneration depends on timely payment of
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the collected fees. Duties of the collectors regarding — among others — timely payments
of the collected fees to the tax authority, as well as the rules of the collectors’ liability for
non-performance of these duties, result directly from the Tax Ordinance Act. Decisions
of the municipal council exceeding the statutory authorisation have thus been deemed
a significant violation of the provisions of law (RAC in Szczecin: XXVII1.208.8.2013).
There are also no legal grounds to introduce the sanctions against the collectors for
failure to pay the collected resort tax on time (e.g. depriving the collector of the right
for commission) in the contents of resolution by a municipal council, as the statutory
provisions already provide for repercussions for such collectors (RAC in Szczecin:
XXV.193.K.2013). In addition, a collector may not be obliged to perform additional
duties pursuant to the provisions of a resolution (Dowgier, 2010: 57), e.g. maintaining
detailed register of persons arriving to a particular facility (guest house, hotel, etc.) in
order to enable tax authorities to verify the correctness of the collected resort tax (RAC
in Wroctaw: 19/2013).

Moreover, the resolution may not contain provisions regarding the obligation to enter
into civil law agreement with the collector regarding withholding the resort tax. The
collector is appointed through a resolution of the municipal council. These ate the
grounds for administrative legal relations between the tax authority and the collector
(Supreme Administrative Court: I FSK 1192/006). Rights and duties of the collector are
regulated by the resolution and provisions of the tax law, specifically Tax Ordinance Act
(resolution by the RAC in Szczecin: IX.80.K.2013). A resolution by the municipal council
may not provide for the possibility of the collector subdelegating tax collection, e.g. to
the collectot’s employee (RAC in Bialystok: 2/13).

Another excess of authority of a municipality would also be introduction of the resort tax
exemptions of subjective nature, consisting in specifying different day rates of such tax
for disabled persons, war veterans and the military invalids. However, a municipal council
may introduce exemptions from the resort tax other than listed in the Act. Introducing
subjective tax exemptions is a material breach of law by a municipal council (RAC in
Gdansk: 257/P214/P/13). Determining PLN 0 rate in the resolution with reference to
the disabled persons is another prohibited subjective tax exemption (RAC in Szczecin:
XXVIII/161/K/2012).

The resolution on the resort tax has been deemed invalid in terms of failure to fulfill
the requirements of the act of local law, as it has been concluded that it is prohibited
to include the provisions stating that this act of local law takes retroactive effect in its
contents, due to violation of the standards set forth in the Act of July 20, 2000 on
promulgation of normative acts and certain other legal acts. Pursuant to Article 4 section
1 thereof, normative acts containing the generally applicable regulations, promulgated
in the official journals, enter into force upon the lapse of fourteen days since the date
of their promulgation, unless the given act specifies a longer period. Should an earlier
date of entry into force than the date of publication be indicated in the contents of the
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normative act, it will result in a decision stating this act is null and void in whole or in part
(RAC in Zielona Géra: 196/2017). Pursuant to statutory rules, the acts of local law enter
into force upon the lapse of fourteen days since the date of their promulgation in the
proper official journal. This date is of minimal nature and it is possible for the communal
employer to establish a later date for the act of local law to enter into force.

The obligation to establish appropriate vacatio legis results from the principles of legal
security, reliability of legal transactions, respect for acquired rights and protection of
citizen’s trust in the state and the rule of law made by state authorities, originating from
the principle of democratic rule of law expressed in Article 2 of the Constitution of the
Republic of Poland (RIO in Zielona Géra: 61/2016). Prohibition of retroactivity is the
foundation of a democratic rule of law and undermining it by a public authority should
be considered highly reprehensible. In addition, retrospective legal power may only apply
to granting the rights. However, it is not possible to apply this norm to the imposition
of duties (RAC in Warsaw: 2/21/2016) — which is the nature of regulations referring to
imposing public levies.

5 Conclusion

The aim of the paper adopted in the introduction has been achieved, demonstrating
that wherever it is legally permissible, municipal councils use their rights to introduce
a resort tax and to set the amount of this fee. Two separate areas of the municipal
council competence have been indicated regarding the resort tax. The first area includes
the competences regarding the introduction of a resort tax in a specific locality. A
prerequisite for the municipal council to exercise the competences in the second area
— consisting in determining the amount of this fee — is exhausting the competences in
the first area. Adoption of a resolution on the resort tax introduction should precede
the municipal council taking other decisions regarding determining the construction
elements of this fee (rates, exemptions) and the manner of its collection by collectors

(Pahl, 2017: 286).

It was established that the competences of the municipal council regarding the resort tax
vary in terms of the scope of freedom of action. The council has a relatively large scope
of freedom in the sphere of implementing this public levy, as in the case of a given area
having the status of a health resort, the municipal council may decide on the introduction
of a resort tax or resignation from this levy in this location. However, the need to balance
municipal budget means that the resort tax is introduced wherever a special area is created
in the form of a health resort. It is an important source of budgetary revenues in many
health resorts, often even more efficient than the other sources of income (e.g the tax
on means of transport or the tax on civil law transactions). It can therefore be concluded
that these are mainly economic considerations which oblige municipal councils to choose
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an option related to charging public tax on individuals residing more than a day for
health, tourism, leisure or training purposes in the towns located in areas that have been
granted the status of a health resort.

In the scope of determining the amount of the resort tax, the limits of the municipal
council’s discretion are limited by the legislator. The hypothesis has been verified that
exercising their rights by municipal councils may lead to a significant variation in the
amount of the resort tax charged, however this is justified by different conditions offered
by individual resorts. The solutions adopted in the Act of Local Taxes and Fees not only
allow to execute certain elements of the power to levy by the commune or municipality,
but also provide flexibility in adjusting the burden of the resort tax to the conditions of
functioning of a particular resort.

The amount of this public levy depends primarily on the applicable rates and exemptions.
The legislator limits the municipal council’s discretion in each of these elements of the
legal construction. The Act on Taxes and Local Fees sets the maximum daily rates for
this tax. The municipal council is entitled to determine, by way of a resolution, the daily
rates applied in locations holding the legal status of a health resort. These rates, however,
may not be higher than the currently applicable statutory maximum rates. Therefore, the
freedom of action of the municipal council refers to determining the rates of a resort tax
at a level equivalent to the maximum or at a lower level.

It is relatively rare for the municipal councils to use the competence to introduce
exemptions from the resort tax other than those stipulated in the Act and thus determine
the amount of this public levy. On the other hand, the relatively frequent excess of
statutory authorization by municipal councils is a characteristic phenomenon, occurring
when this competence is exercised. The exemptions from this fee, introduced by municipal
councils, are often not objective but subjective in nature, which is not permissible in the
light of the provisions of the Act on Local Taxes and Fees.

The supervision of the RACs serves to verify the correctness of the municipal council’s
activities in relation to the power to levy exercised in the area of the resort tax. It is
exercised taking into account the criterion of legality, i.e. compliance of the municipal
council’s activities with the applicable law. A number of infringements found in this area,
in particular consisting in a significant violation of the law resulting in a decision on the
invalidity of the municipal council’s resolution in part or in whole, proves the need for
supervision carried out by the RAC, as well as the need to strengthen the legal service of
municipalities in order to improve the standard of legislative procedures implemented in
municipalities.

General conclusions can be made based on the findings regarding the application of
the valid legal regulations on the resort tax. First of all, further research providing deep
insight should be conducted with reference to the legal status of these taxes. It is also
indispensable to identify and classify the characteristic features differentiating these taxes
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from the other public legal fees. Consequently, the scientific findings may lead to drawing
a statutory definition of the resort taxes and explicit regulation of the basic elements of
their legal structure.
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SCOPE OF DISCRETION OF TAX AUTHORITIES IN APPLYING
PUNITIVE RATE IN THE TAX ON CIVIL LAW TRANSACTIONS

Zbigniew Ofiarski'

Abstract

It has been proved in the paper that the tax authority has limited discretion in applying punitive
rate, i.e. 20% of the tax rate assessment procedure of the tax on civil law transactions. Statutory
premises of objective and subjective nature set the limits of independence of tax authorities. The
scope of competence of tax authorities in applying punitive rate in the tax on civil law transactions
was examined using the legal doctrine method and empirical method. Punitive rate may only
be applied for the taxation purposes in three civil law transactions not disclosed by taxpayer in
the regular scope of tax assessment procedure (loan agreement, improper deposit agreement or
irregular usufruct). Taxpayer’s reference to the conclusion of such contracts only in the course
of the verification procedures already instigated by the tax authority (inspection, tax control, tax
proceedings or customs and tax control) allows for application of extraordinary solution, such as
renewal of tax liability and charging the tax that is tenfold the tax levied according to the basic rate.
The aim of the paper has thus been achieved.

The material examined includes current normative material and fiscal legislation as well as the
decisions by administrative courts. The following hypothesis has been verified: the scope of
activity of tax authorities in the case of punitive rate application is shaped by statutory premises of
a mixed nature, i.c. subjective and objective, but instigation of this special assessment procedure
of the tax on civil law transactions depends on the initiative of the taxpayer in the form of a
reference to the fact of performing a specific civil law activity in the past.

Key words
Tax on civil law transactions, tax authority, punitive tax, tax avoidance.

JEL Classification: H2, H71

1 Introduction

Tax on civil law transactions, applicable in Poland since January 1, 2001, covers the events
related to trading in different assets (KKosikowski, Ruskowski, 2008: 527), including loan
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agreement, improper deposit agreement or amendments to such agreements. Entering
into these agreements or introducing any amendments results in increased tax base
which should be disclosed to tax authorities by taxpayers for taxation purposes. If such
agreements are reported correctly, tax rates of 2% of the tax base shall be applied,
however in the event of non-compliance with tax procedures applicable in this area,
the taxpayer is obliged to pay tax at a 20% rate, i.e. at the tax rate of punitive nature
(Liszewski , 2008: 285).

The aim of this paper is to review and evaluate, based on the applicable law and fiscal
legislation, as well as the judicial decisions, the premises to apply punitive rate of the tax
on civil law transactions. The provisions of the Tax Law applicable in this regard set out
the limits of discretion in the operations by tax authorities. The hypothesis has been
verified that the scope of operations by tax authorities specified by the legislator in the
application of the punitive rate was shaped by statutory provisions of mixed nature, i.e.
subjective-objective, however instigation of this specific assessment procedure of the tax
on civil law transactions depends on the taxpayer’s initiative.

Following application of legal doctrine method and empirical method, including the
analysis of the selected judicial decision, the limits of discretion of tax authorities in
applying punitive rate in the tax on civil law transactions have been established. Application
of a punitive tax rate has only been made possible on January 1, 2007, following the
amendment of tax law (the Act on amending the Act on tax on inheritances and bequests
and the Act on tax on civil law transactions). The punitive nature of this rate refers not
only to its amount — tenfold the base rate — but also the conditions of its application
(Chustecka, 2010: 291), which may be considered extraordinary.

Introducing a tax rate which is tenfold the base rate has been preceded by indicating
the aim of this regulation and the appropriate axiological foundation, without the
existence of which the application of such repressive legal regulation could not have
been justified, in the constitutional aspect either. Such sanction is aimed at the so-called
“dishonest taxpayet” (Voivodeship Administrative Coutt in Olsztyn: I SA/OI 521/09).
Itis recognized that the purpose of this regulation is to prevent situations when a person
referring before the tax authority to the fact of entering into a loan or an improper
deposit agreement indicated such sources of additional income and thus they were able
to effectively avoid any tax sanction, including income tax calculated at the 75% rate
on the revenues from undisclosed sources (Nierobisz, Wactawczyk, 2011: 210-211).
Introducing punitive tax rate on civil law transactions will not completely eliminate the
phenomenon of evading tax law in the scope of revenues from undisclosed sources,
however it may help to minimize this phenomenon to a certain extent (Voivodeship
Administrative Court in Olsztyn: I SA/OI 520/09).

Application of punitive rate of the tax on civil law transactions has been evaluated negatively,
as it has been indicated that it facilitates the growth of opportunistic approach towards the
state due to the fact that it is an attractive alternative for taxpayers evading 75% rate of tax
charged on the revenues from undisclosed sources (Dzwonkowski, 2011: 16).
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2 General characteristics of premises allowing punitive tax rate

In the objective terms, a punitive rate (Kotaczyk, 2007: 12) may only be applied for the
taxation purposes in three civil law transactions, i.e. loan agreement, improper deposit
agreement or irregular usufruct. Application of a punitive rate is not allowed with
reference to other civil law transactions subject to this tax (e.g. sales agreement, exchange
agreement, articles of association) even in the event of gross violation of the tax law by
the parties to these agreements.

Due to the special nature of the provisions determining the application of this sanction,
the indications resulting from the teleological interpretation — respecting the function
of this provision and system interpretation — assuming the relationship between these
provisions and other tax law regulations are also significant in their interpretation, apart
from the linguistic aspect (Supreme Administrative Court: II GSK 686/15). Provision of
Article 7 section 5 of the Act on Civil Law Transactions (hereinafter ACLT) establishing
increased (punitive) tax rate is lex specialis with reference to the provisions specifying
the basic rate of this tax. Thus, it should be strictly interpreted, as it is in the case of
any exception in law. Such interpretation is especially justified in the case of repressive
(criminal and tribute) law, where the restrictive interpretation is the only constitutionally
acceptable interpretation of provisions imposing obligations on entities. On the other
hand, broad interpretation is generally unacceptable (Voivodeship Administrative Court
in Gliwice: I SA/OI 143/14).

The contents of Article 7 section 5 ACLT indicates that the legislator’s discretion in
establishing sanctions for failure to meet taxpayer’s obligations is limited by constitutional
norms that require respect for the taxpayet’s rights and respect for the principle of trust
in the state and the law it legislates. It is necessary for the legislator to guarantee the
recipients of tax law regulations the maximum predictability of decisions regarding
taxpayers made by tax authorities (Chojnacka, 2011: 69).

Application of punitive rate is only allowed when in the course of the verification
procedures (inspection, tax control, tax proceedings or customs and tax control):

1) the taxpayer refers to the conclusion of loan agreement, improper deposit
agreement or irregular usufruct or their amendments and the tax on these
transactions has still not been paid;

2) a borrower taking a loan in the pecuniary form (spouse, descendant, ascendant,
stepson, brother, sister, stepfather or stepmother of the lender) in the amount
exceeding PLN 9,637 refers to the conclusion of the loan agreement while not
meeting the condition of documenting the receipt of money to the bank account
ot their account kept by a savings and credit union or by postal order.

The above (punitive) taxation may be applied only within the framework of specific
verification of fiscal procedures (inspection, tax control, tax proceedings or customs and
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tax control) and in two different situations (Ofiarski, 2009: 400). The first refers to the
taxpayer’s reference to the conclusion of loan agreement, improper deposit agreement
ot irregular usufruct (or the amendments thereof) and the tax thereon has not been paid.
Thus, in the course of these proceedings, the taxpayer discloses the event they have not
disclosed on the proper day. This may apply to various types of loan agreements, both
pecuniary and others. The premises specified in Article 7 section 5 point 1 ACLT must
be fulfilled collectively in order for that punitive tax rate to be applied (Voivodeship
Administrative Court in F.6dZz: 1 SA/L.d 978/12). The condition of the collective
fulfilment of the premises of “reference by the taxpayet” and “non-payment of tax” on
the loan agreement, improper deposit agreement or irregular usufruct determines the use
of the phrase: “the taxpayer refers to the fact of concluding the contract, and the tax due
on this activity has not been paid” in the contents of the provision.

The other case refers only to pecuniary loan agreements between the closest relatives
in the event of reference to the fact of concluding the loan agreement while not
meeting the condition of documenting the receipt of money to the bank account or
their account kept by a savings and credit union or by postal order. The manner of
formulating this provision could suggest that the absence of proper documentation
in case of the borrower’s reference to the fact of receiving pecuniary loan before
tax authority in the course of inspection, tax control, tax proceedings or customs
and tax control would be sufficient evidence to apply 20% tax base punitive tax rate.
This provision, however, should be applied collectively with Article 9 point 10 item
b) TCLA, regulating tax exemption on the pecuniary loans concluded pursuant to the
agreement between the closest relatives in the amount exceeding PLN 9,637, under the
following condition:

1) submitting declaration regarding tax on civil law transactions to the proper tax
authority within 14 days from the date of performing this activity;

2) documenting the receipt of money to the bank account or their account kept by
a savings and credit union or by postal order.

The repressive nature of Article 7 section 5 point 2 ACLT should apply only to the
borrower, specified in Article 9 point 10 item b TCLA, i.e. a person being one of the close
relatives indicated in Article 4a TIB. The obligation to submit a declaration on the tax
on civil law transactions to the competent tax authority within 14 days from the date of
performing the act, being a condition for obtaining a tax exemption from Article 9 point
10 item b TCLA, is not, however, a condition for the application of Article 7 section 5
point 2 TCLA (Supreme Administrative Court: IT FSK 1901/13). Reference to Article 9,
point 10, item b TCLA regarding “the borrower” is purely of subjective nature. Failure
to document the receipt of money to the proper account or by postal order constitutes
a prerequisite of applying Article 7 section 5 point 2 TCLA. The aim of this regulation
is “tightening” the tax system. It is a technical standard, necessary to document the loan.
Documentation requirements serve the indication of the actual realization of the loan
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agreement or obtaining certain sum of money under the loan agreement (Voivodeship
Administrative Court in Szczecin: I SA/Sz 278/15). Transferring money from parents to
children is a transfer between different assets and thus tax authorities should be informed
of this fact. Failure to submit such information results in levying 20% tax on civil law
transactions (Supreme Administrative Court: II FSK 2109 /15).

Pecuniary loans between the closest relatives in the amount not exceeding PLN 9,637
do not have to be documented, neither by submitting tax declaration, nor transferring
it to a proper bank account of the borrower. Borrower’s reference to the fact of
receiving pecuniary loan before tax authority in the course of inspection, tax control,
tax proceedings or customs and tax control regarding such a small loan would not be
sufficient to apply punitive tax rate in the amount of 20% tax base. Under the Act on
tax on civil law transactions, small amount loans are exempt from taxation, thus their
subsequent taxation at a 20% rate is not acceptable due to the fact they were not originally
included in the scope of taxation. A 20% tax rate may only be applied if the taxpayer —
referring to the fact of receiving pecuniary loan in the course of inspection, tax control,
tax proceedings or customs and tax control — has not paid due tax before while being
obliged to do so (Kotaczyk, 2007: 12).

3 The meaning of the premise “reference by the taxpayer”

Application of punitive tax rate is possible at any time since the moment of concluding
the loan agreement, improper deposit or establishing improper usufruct or the moment
of amending these agreements (Voivodeship Administrative Court in Krakéw: I SA/Kr
1638/13). The determinant for instigating this repressive procedure is “reference” by the
taxpayer to the fact of concluding such agreement before tax authority. The statutory
term “reference” should be understood as taxpayer’s reference to a particular past event,
indicating this event related to certain circumstances (Supreme Administrative Court:
IT FSK 984/15; Supreme Administrative Court: II FSK 1001/15). No person acting
rationally would refer to the fact of concluding the particular agreement solely for the
purpose of increasing own fiscal burden, i.e. to pay tax at a higher rate (Voivodeship
Administrative Court in Olsztyn: I SA/OI 9/17).

Taxpayer’s reference to the fact of concluding the agreement under which the due tax
has not been paid may also occur in the reservations or explanations to inspection report
(Supreme Administrative Court: II FSK 1161/15). To conclude, the statutory term
“reference” should be understood as any action by the taxpayer resulting in disclosing
the agreement, regardless their form or nature (Supreme Administrative Court: II FSK
1875/16). The fact that the taxpayer will refer to the agreement while being questioned as
a party to personal income tax on individuals does not exclude the application of Article
7 section 5 point 1 ATCLT and admissibility of establishing the 20% tax rate on civil law
transactions (Supreme Administrative Court: IT FSK 573/13).
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The punitive tax rate should not, however, apply to contracts concluded before 1 January
2007, i.e. prior to the Act amending the Act on tax on civil law transactions entering
into force. Legal provisions increasing the scope of tax burdens may not be applied
retroactively.

There are two types of legal consequences to the taxpayer’s reference to the fact of
performing civil law transaction which have not been submitted for taxation after the lapse
of 5 years from the end of the calendar year in which the tax payment deadline expired.
First of all, it creates a new tax obligation referred to in Article 3 section 1 point 4 of the
Civil Code; secondly, it requires application of a punitive tax rate. Implementation of this
new obligation — following its transformation into a tax liability — consists in paying a tax
in the amount of 20% of the value of a specific civil law transaction statutorily associated
with the tax obligation (Supreme Administrative Court: IT FSK 1550/14). The decision
establishing the amount of liability in the tax on civil law transactions, issued taking into
account the tax rate specified in Article 7 section 5 point 1 ATCLT, is constitutive in
nature and this obligation arises on the day of servicing the decision, thus the interest on
late payment may be accrued only after this date (Supreme Administrative Court: II FSK
861/14; Voivodeship Administrative Court in Bydgoszcz: I SA/Bd 156/13).

The conditions justifying the application of punitive tax rate are of exceptional nature
(Supreme Administrative Court: II FSK 2515/12). Payment obligation arises again
(novation) even if the tax liability has expired, as the taxpayer has not filed a tax return
and 5 years have passed since the end of the year in which the original payment was
due. The uniqueness of this regulation is expressed in the fact that the prescribed (due
to the expiry of the prescription period) tax obligation is renewed (novation) due to
the occurrence of another event (reference to the fact of performing the act). This is
not a retrospective reactivation of an eatlier tax obligation, thus the actual moment of
performing the outstanding transaction is irrelevant. It is a mechanism for replacing
the old tax obligation with a new one, including, however, only the taxpayer who refers
to the previously performed act (Administrative Court in Warsaw: III SA/Wa 152/16).
Implementation of this new obligation — following its transformation into a tax liability —
consists in paying tax in the amount of 20% of the value of a specific civil law transaction
(Supreme Administrative Court: 11 FSK 1550 /14).

4 The significance of the premise “the tax has not been paid”

Answering the question whether the 20% rate may be applied to the agreement disclosed
in the course of the proceedings requires — first of all — a reference to the transitional
provisions and the provisions specifying the moment of the occurrence of tax liability. A
20% tax rate may only be applied if, in the course of the proceedings, the taxpayer refers
before tax authority to the fact of receiving pecuniary loan on which the due tax has still
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not been paid. However, if the tax was paid — even immediately before making reference
to the loan agreement, improper deposit or irregular usufruct (e.g. on the same day), there
are no grounds to apply the provision of Article 7, section 5 ATCLT, and thus there are
no grounds for application of the punitive tax rate (Strzelec, 2007: 15).

Exceeding the statutory tax payment term alone is not enough for application of
punitive rate. The phrase “due tax was not paid” contained in Article 7 section 5 point
1 ATCLT should not be read to mean that the above condition is already met in a
situation when the tax due was not paid within the statutory period arising from Article
10 section 1 ATCLT, i.e. 14 days from the date when the tax obligation arises. It is also
necessary to determine in the circumstances of a particular case that the payment had
not been made until the instigation of the tax proceedings (tax inspection) in which the
taxpayer referred to the fact of concluding the loan agreement, improper deposit or
irregular usufruct (Administrative Court in Gliwice: I SA/GI 383/17). Submission of a
tax declaration by the taxpayer regarding civil law transactions during the period of the
already instigated verification activities, tax inspection, tax proceedings or customs and
tax control is ineffective and the potential payment of overdue tax during this period
does not deprive the tax authority of the right to apply a punitive tax rate (Goettel,
2014: 50).

Even the payment of the tax on civil law transactions at the basic rate of 2% does
not exempt application of the punitive rate in a situation where the tax did not result
from an effectively filed tax declaration (i.e. prior to instigation of tax proceedings, tax
inspection, customs and tax inspection or inspection activities), and even more so when
the original commitment expired prior to instigation of the proceedings. Payment of the
amount equivalent to the tax due under the concluded agreement may not be considered
as payment of “due tax” in such conditions. Thus, in the event of fulfilling the premises
of applying Article 7 section 5 point 1 ATCLT, it is unlawful to conclude that when
the tax obligation arises in accordance with Article 3 section 1 point 1 ATCLT, tax
liability arises simultaneously in the amount calculated applying the punitive tax rate.
Upon fulfilment of the premises of Article 7 section 5 point 1 ATCLT, tax obligation
arising from Article 3 section 1 point 1 ATCLT ceases to exist, unless it has expired
before, due to prescription (Supreme Administrative Court: IT FSK 3069/15; Supreme
Administrative Court: II FSK 1684/15). Taxpayet’s reference to the conclusion of loan
agreement, improper deposit agreement or irregular usufruct (not taxed so far) leads to
transformation of the tax-law ratio in the scope of the tax rate by multiplication thereof
(Goettel, 2012: 40).

Taxpayers may not calculate and pay the tax applying the increased 20% tax rate on their
own. Only a tax authority is entitled to do so by issuing a decision following verification
of the fulfilment of all premises provided for in the act (Supreme Administrative Court:
IT FSK 2391/15).
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5 The premise of “failure to document receipt of money”

The premise of “not documenting the receipt of money” formulated in Article 7 section
5 point 2 ATCLT, as a necessary condition for the application of a punitive tax rate,
applies only to one contract, i.e. a loan agreement. This provision does not apply to
improper deposit and improper use agreements. Punitive tax rate should be applied when
in the course of verification activities, tax inspection, tax proceedings or customs and tax
control before the tax authority, the borrower refers to the fact of concluding the loan
agreement but has not met the condition of documenting the receipt of the money to
the bank account or their account maintained by a savings and credit union or by postal
order.

This regulation applies only to the borrower who is a close relative of the lender (Supreme
Administrative Court: II FSK 1901/13). The aim of this regulation is to document the
money transfer between the closest relatives. In the opinion of the court, the above
regulation is of technical nature, i.e. defines the manner of disclosing the actual realization
of the loan agreement (receipt of money by the borrower; Voivodeship Administrative
Court in Szczecin: T SA/Sz 278/15).

Three acceptable options for documenting the receipt of money by the borrower have
been specified in Article 7 section 5 point 2 ATCLT. The first option is transferring
the money to a bank account. The legislator has not specified in detail if the borrower
should transfer the money from their account to the bank account of the borrower,
or make a cash payment at the bank to the bank account of the borrower. Neither
has any limitation been introduced as regards the type of the bank account of the
borrower where the money received by the borrower under the pecuniary loan should
be transferred. The sum of the pecuniary loan for the borrower may be transferred to
any type of the borrower’s bank account or the account belonging to other person, e.g.
savings account, savings and settlement account or a joint account of the borrower and
other person.

The other option consists in transferring the money to the account kept by a savings
and credit union. It has been clearly indicated that this type of account should belong to
the borrower (a phrase: “their account” has been used). The third option of receiving
the pecuniary loan is related to the use of postal order. Pursuant to Article 3 point 16
Act of November 23, 2012 Postal Law Act, a postal order is an order to deliver a certain
sum money via a postal operator to the addressee. Pursuant to Article 17 thereof, postal
order confirmation issued by the post office of the designated operator is as valid as an
authentic instrument. The designated operator is a postal operator obliged to render
services to the public.

Failure to document the receipt of the pecuniary loan in the aforementioned manner
meets the condition specified in Article 7 section 5 point 2 ATCLT, resulting in applying
punitive tax rate towards the borrower.
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6 Conclusion

The aim of the paper specified in the introduction has been achieved as it has been
proved that the premises justifying application of increased (punitive) tax rate formulated
in the Act on the tax on civil law transactions set the limits of discretion in the operations
of tax authorities performing assessment of this tax. Subjective limits of discretion in the
operations of tax authorities have been specified by listing only three types of civil law
transactions which in the event of non-disclosure by the taxpayer within the course of
regular tax assessment procedure result in application of punitive tax rate in the amount
of 20% base tax rate. Those limits are established by the following civil law transactions:
loan agreement, improper deposit agreement or irregular usufruct. Moreover, the
specific verification procedures constitute objective grounds for the disclosure of civil
law transactions that have not yet been submitted for taxation, i.e. in the course of
verification activities, tax control, tax proceedings or customs and tax control.

The subjective premises allowing application of the increased tax rate consist in specific
actions by the taxpayer, i.e. reference to the past performance of one of the above-
mentioned civil-law transactions, failure to report it for taxation purposes, failure to pay
due tax on civil law transactions or failure to accept of the borrowed amount to the bank
account, or an account maintained by a cooperative savings and credit union or by using
a postal order.

The adopted hypothesis has also been positively verified. The conducted analysis of the
existing legislation, doctrine and judicial decisions has indicated that tax authority may
apply increased tax rate only after the taxpayer has demonstrated specific initiative. This
activity by the taxpayer may take the form of their reference before the tax authority to
the fact of performing one of the above-mentioned civil law transactions. The absence
of such an initiative on the part of the taxpayer prevents the tax authority from operating
ex officio, and thus constitutes an effective obstacle in the application of the increased
tax rate in the amount of 20% of the tax base. The taxpayer’s initiative (reference) should
be implemented in a timely manner, i.c. in the course of verification procedures already
instigated by the tax authority (i.e. verification activities, tax control, tax proceedings or
customs and tax control).

Fulfilment of statutory requirements obliges tax authority to apply a punitive tax rate,
and thus the tax authority loses any freedom of action in such a situation. Interpretation
of Article 7 section 5 ATCLT leaves no doubt in this regard, as the first sentence of this
provision stipulates “20% tax rate”. Once the circumstances specified in this provision
arise, the tax authority is obliged to levy the tax on civil law transactions at the highest
rate. Should the legislator wish to leave any choice to the tax authority, the phrase used
would be, for example, “may levy the tax at 20% rate”.

A very high punitive tax rate, compared with other tax rates set forth in the Act on the
tax on civil la transactions, should not be treated solely as a specific repression towards
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the taxpayer. The problem should be analysed in a complex manner, as the tax — even
relatively high — is not a form of punishment. On the one hand, introducing punitive rate
in the tax on civil law transactions is an expression of the legislator’s freedom of action,
however, on the other hand, it may be considered a tool aimed at taxpayers respect the
introduced orders for specific conduct particularly an order to disclose taxable events in
the regular course.

An increased (punitive) tax rate is applied in extraordinary circumstances, the
extraordinary nature of which results from the prerequisites for its application. The rate
was established in order to counteract the evasion by individuals, who, in the course of
the proceedings instigated regarding their undisclosed revenues, refer to performance
of a civil law transaction (first of all to the fact of concluding a loan agreement) in
order to avoid application of a 75% rate to undisclosed revenues. The punitive rate in
the tax on civil law transactions is therefore a structural element of a comprehensive
solution serving the following functions: restitutive (conditions for the reopening of tax
obligation), compensatory (introducing the obligation to pay tax), repressive (a relatively
high financial penalty included in the increased tax) and preventive (may curb the actions
of other taxpayers aimed at evading taxation of civil law transactions).
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ELECTRONIC REVENUE REGISTRY
AS A TOOL FOR FAIR TAX PAYMENTS

Michal Radvan’

Abstract

After a long-term debate and almost two years of legislative work, the Revenue Registry Act was
adopted in the Czech Republic. The first and main reason for introducing the revenue registry
was the lack of instruments of the Tax Administration to fight tax evasions. The second reason
was the elimination of unfair competition based on gain of undue advantage by not paying the
value added tax (VAT) and the income tax. The system of the revenue registry in the Czech
Republic is founded on several principles that distinguish it from other systems based on a cash
register or other systems of electronic evidence. The revenue registry is based on the principles
of electronisation, on-line access of tax administrator to information, the possibility of voluntary
public involvement into oversight and open hardware and software solution. Unfortunately, shortly
after the adoption by the Patliament, the group of legislators started a case at the Constitutional
Court, demanding the abolition of the Revenue Registry Act or at least some parts of the Act
because of its unconstitutionality. They were partially successful and now the Ministry of Finance
has been tasked with the preparation of an amendment to the Act. The goal of this contribution
is to briefly introduce and describe the Revenue Registry Act, critically analyse the fundamental
provisions of the Act, summarize pros and cons of the regulation, critically analyse the decision of
the Constitutional Court and introduce the Ministry’s proposal of amendments. The hypothesis
that the electronic revenue registry is an effective tool for fair tax payments was neither confirmed
nor disproved: The electronic revenue registry might be an effective tool for fair tax payments, but
only in case of unified rules for all businessmen. The higher the number of exemptions is, the less
effective tool the revenue registry is.
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1 Introduction

After a long-term debate and almost two years of legislative work the Revenue Registry
Act (Act no. 112/2016 Sb.) was adopted in the Czech Republic. The first and the main
reason for introducing the revenue registry (translated by some authors as sales registry)
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was the lack of instruments of the Tax Administration to fight tax evasions. The Ministry
of Finance assumes that in 2012 income worth of 162 billion CZK was not reported
(Chamber of Deputies, 2015 Zavérecna...). The second reason was the elimination of
unfair competition based on gain of undue advantage by not paying the value added
tax (VAT) and the income tax. The third reason was restricting the grey economy and
the last reason was making tax collection more efficient (Chamber of Deputies, 2015
Navrh zakona...). The system of revenue registry in the Czech Republic is founded
on several principles which distinguish it from other systems based on cash registers
or other systems of electronic evidence. The revenue registry is based on principles of
electronisation, on-line accessing information by the tax administrator, the possibility of
voluntary public involvement into oversight and open hardware and software solution
(Chamber of Deputies, 2015 Navrh zdkona...: 15).

Unfortunately, shortly after the adoption by the Parliament, a group of legislators started
a case at the Constitutional Court demanding the abolition of the Revenue Registry Act
or at least some parts of the Act, because of its unconstitutionality. They were partially
successful and now the Ministry of Finance has been tasked with the preparation of an
amendment to the Act.

The goal of this contribution is to briefly introduce and describe the Revenue Registry
Act, critically analyse fundamental provisions of the Act, summarize pros and cons of
the regulation, critically analyse the decision of the Constitutional Court and introduce
the Ministry’s proposal of the amendment. The hypothesis to be either confirmed or
disproved, using the synthesis, is that the electronic revenue registry is an effective tool
for fair tax payments. Some parts of the text follow up on Radvan’s article (Radvan,
2013), which deals with an obligation to issue a receipt, and Radvan’s and Kappel's
article (Radvan, Kappel, 2015) introducing the system of revenue registry planned to be
applied in the Czech Republic.

2 Historical Legal Background of Issuing Receipts

For many years customers not only in the Czech Republic are asked a question during
their purchase of goods or provisions of services whether they wish to be issued a
receipt. A negative answer usually means that the goods or services are cheaper because
the business entity will not pay the income tax, and if itis a VAT payer then neither VAT
(Radvan, 2013).

The general obligation to automatically issue the document about the purchase of goods
or provision of service to the customer did not exist before the Revenue Registry Act.
There was such an obligation of business entity to issue a document about purchase of
goods or a service governed by the Trade Licensing Act, however the obligation did not
apply automatically, but only when the customer asked for a receipt. This benevolent legal
regulation did not always apply in the past. During the summer of 2005, particularly from July
1% to September 18™ business entities were obligated to issue a document about the purchase
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of goods or provision of service every time the price was higher than 50 CZK (about 2
EUR). This obligation was cancelled by Act no. 358/2005 Sb., on providing state’s guarantee
for the security of aloan provided by the company EUROFIMA. It was a typical rider to the
bill that was proposed by the Committee for economy, agriculture and transportation of the
Czech Senate. Similarly according to the Consumer Protection Act the seller was obligated
to issue a receipt only at the customer’s request (Radvan, Kappel, 2015: 140-142)

There are two other acts dealing with the tax or similar documents. The Accounting
Act deals not with tax documents but with accounting documents. The regulation of
tax documents is customized by the VAT Act; the taxpayer is obligated to issue a tax
document in 15 days from the day of taxable supply. The tax documents are in particular
regular tax documents, simplified tax documents, summary tax documents, repayment
schedules, payment schedules etc. The obligation to issue a tax document, payment
receipt, payment schedule etc. is general, meanwhile the obligation to issue a simplified
tax document is the taxpayer obligated upon request at the moment of taxable supply
or immediately after accepting the payment, if the payment precedes the moment of
taxable supply. The issuing of simplified tax documents is very common and goes on
de facto whenever the taxpayer carries out the taxable supply by cash remuneration, by
card or cheque. The tax documents are also issued when the taxpayer provides services
through electronic instruments and the provision is conditioned by payment and when
the payment is made by bank transfer. The only condition is the maximum amount for
taxable transactions which, including value added tax, does not exceed 10,000 CZK
(about 400 EUR). Simplified tax receipt cannot be issued for the sale of goods which are
subjected to excise duty on alcohol and tobacco products, but at other than fixed prices
for the final consumer. So that even in case of purchasing tobacco products at the price
shown on the duty stamp or the purchase of alcohol in retail, a simplified tax document
can be issued (Radvan, Kappel, 2015: 142-143).

3 Revenue Registry Act

The main goal of the revenue registry is the improvement in acquiring information used
in tax collection. Other goals are the reduction of grey economy, more effective tax
collection and balancing current market inequalities (Chamber of Deputies, 2015, Navrh
zakona...: 15). Drafters of the Revenue Registry Act were almost exclusively inspired by
the Republic of Croatia and its Cash Transaction Fiscalization Act (also Fiscal law) which
is in force since 2013 (Radvan, Kappel, 2015: 145-1406).

The Revenue Registry Act defines the subject of revenue registry as both the personal
and corporate income taxpayers. The object of revenue registry is a cash transaction of
a taxpayer which meets three following legal characteristics (Radvan, Kappel, 2015: 147):

= Subjective characteristic means that the payment is an income of income taxpayer
(both legal and natural entities);
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=  FPormal characteristic requires that the cash transaction is made by banknotes
or coins, cards, cheques, bills of exchange, vouchers, alternative currencies etc.;
payments via bank transfers, collections, letters of credit or any similar payment
methods are not subjects to revenue registry;

= Material characteristic is fulfilled if the qualified income originates from business,
it is not sporadic or subjected to flat-rate tax and the recipient is an income
taxpayet.

The law specifies several absolute exceptions which are founded on the more stringent
regulations and obligations that certain subjects are required to comply with. Other
exemptions are based on the absence of need to impose obligations to fulfil the purpose
of the law. The first mentioned exemption deals with public licences, e.g. on financial
and energy market. The second listed exemption deals with income of public service,
government and similar corporations that have no reason to breach their reporting
obligations. Government also has the authority to issue an ordinance which may contain
other exemptions justified by disabling or hindering effective or efficient execution of
business activities if obligations are imposed, providing that these exemptions do not
threaten the purpose of the revenue registry (Radvan, Kappel, 2015: 148).

A subject who performs a registered transaction in standard procedure has two major
obligations. Firstly, he is required to send an electronic XML message with the prescribed
particulars. This obligation is to be fulfilled automatically by the software of his cash
register or computer. The second major obligation is to issue a receipt for a customer who
is not obligated to take it, however. Therefore, the term “issue” has to be interpreted as
giving the customer the opportunity of taking the receipt; however there is no obligation
of the buyer to take and keep the issued receipt after leaving the business premises
(Radvan, Kappel, 2015: 149).

Procedural exception from the standard is a simplified procedure which allows subjects
to issue a receipt without fiscal identification code and register the transaction in five
following days. This could be considered as one of the most important advantages of
the Czech draft, because even simplified procedure is concluded electronically (Radvan,
Kappel, 2015: 150).

The maximum fine for those breaking the law regulated by the Revenue Registry Act
(incl. those businessmen not issuing a receipt) is 500,000 CZK (approx. 20,000 EUR).

The most important change of the Revenue Registry Act was undertaken by the Chamber
of Deputies; deputies postponed the legal effect of the regulation for several industries
stating four phases of revenue registry. The first phase effective only for catering services
and those who provide accommodation, started on December 1, 2016. On March 1,
2017, retail and wholesale were included. After another year (March 1, 2018) the revenue
registry was prescribed for the rest of businesses apart from traditional crafts and, for
example, wood, textile, paper or cosmetic industry, because to those the Act applies after
another three months (June 1, 2018).
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4 Constitutional Court’s Finding

Only the first two phases of the revenue registry really started. Shortly after the adoption
by the Parliament, a group of legislators started a case at the Constitutional Court
demanding either the entire abolition of the Revenue Registry Act or at least some parts
of the Act because of its unconstitutionality. They were only partially successful. The
Constitutional Court (2017) stated that there were several procedural mistakes in the
process of the adoption of the draft act, but the intensity of those mistakes did not
lead to the unconstitutionality of the Revenue Registry Act. The Constitutional Court
investigated the system of the revenue registry and its compliance with the basic rights
(protection of ownership, right to run a business, etc.) and stated that the Revenue Registry
Act itself was not unconstitutional. However, some parts of the Revenue Registry Act
were found unconstitutional and the Courts abolished those regulations.

Even though the Court agreed that the aim of the Revenue Registry Act is the possibility
to get information about payments (both cash and electronic), it cancelled the duty to
register non-cash payments (payments by card). The Court argued that there were other
ways how to get information about such a payment. I strongly disagree. Even the tax
administrator has a right to get the information, there are 581 billion card transactions
yearly (Bohde, 2018), with different types of cards, by different providers and banks.
Taking into account the principles of proportionality (anyway used by the Court), it
would be much more effective to leave non-cash payments in the revenue registry.

The Court cancelled the duty to show tax ID on the bill if it is a natural person, because
the ID of a natural person creates a substantive part of the tax ID. Because of the
previous findings of the Court, and because of the GDPR, this was not a great surprise
and I agree with the argumentation of the Court.

The Revenue Registry Act included three possibilities for the government to issue bylaws:
to specify revenues registered in the simplified procedure, to exclude some types of
revenues (which was implemented for blind persons), and to add some revenues into
the list of temporary excluded revenues (which was implemented for the Christmas carp
sales). In case of the last bylaw there were neither limitations nor conditions, I agree
with the Constitutional Court only in this case. As for the other two situations, it is very
common that there is a general regulation in the act and conditions to adopt an ordinance
and the government has the right to do that, respecting these general rules and legal
limitations. Of course it is crucial to respect that only an act can impose a duty.

The most surprising for me was the abolishment of the third and fourth phase of the
revenue registry. The Court argued that the legislator did not take into account possible
impacts on businessmen. Such an argument is really weak, especially if the impact on
business was taken into account just by the phasing of the revenue registry. Moreover,
the constitutional complaint of the group of legislators did not include the demand to
cancel any phases of the revenue registry. The Constitutional Court took its decision
without any basis and I find the decision of the Constitutional Court unconstitutional.
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The same (even though not so strict conclusion) is published in votum separatum by two
constitutional judges Tomkova and Fiala.

Another votum separatum was published by five constitutional judges; they wanted to
completely abolish the revenue registry because of its inconsistencies with basic rights
(protection of ownership, right to run a business, etc.) (Bohac, 2018).

The final conclusion of the Constitutional Court is an advice to amend the Revenue
Registry Act: to specify businessmen excluded from the revenue registry, to think about
voluntary revenue registry (sic), to think about a long vacatio legis (sic, as the Court
decided only three months before the start of the third phase).

5 Conclusions de lege ferenda

After the decision of the Constitutional Court abolishing several technical aspects of the
revenue registry and especially its third and fourth phase, the Ministry of Finance has to
prepare an amendment to the Act as quickly as possible. It is obvious that nowadays there
are groups of taxpayers with and without the revenue registry, which creates inequalities
at the market. The obstacle for the effective tax administration is the lack of information
on catd transactions.

The approaches might be different. A group of deputies wanted to completely abolish the
revenue registry; they were not successful in January 2018. The other group of senators
wanted to make an exemption from the revenue registry for social service providers and
doctors and hospitals. Their proposal did not get enough votes in March 2018.

The Ministry of Finance prepared a complex amendment, discussed with academia,
businessmen and their associations and other stakeholders. There are several substantive
changes. For example, due to the complications of Czech tax residents abroad, only
revenues from the territory of the Czech Republic are to be registered. Payments using
the so-called prepaid cards are the object of the revenue registry. The tax ID must be a
part of the bill, only if the personal ID is not a part of the tax ID. Unfortunately, in at
least two issues, the Ministry of Finance has resigned from the effort of unified revenue
registry. The first group consists of non-cash payments, i.e. payments by cards are not
to be registered. The second issue is the reaction to the finding of the Constitutional
Court (incl. votum separatum), dealing with the basic characteristics and phases of the
revenue registry. The Ministry of Finance has prepared an alternative possibility for small
businessmen: a special regime is available on request for a natural person, who is not a
VAT payer, has a maximum of one employee, his revenues did not exceed 200,000 CZ
(approx. 8,000 EUR) in the past year and planned revenues do not exceed the same
amount the next year and the number of payments does not exceed 1,000 in the past
year and the next year it will not exceed the same limit. The businessman using the
special regime will get blocks of bills from the tax administrator to use the bills for
his customers. He will have to keep the evidence of daily revenues and he will have to
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announce monthly revenues to the tax administrator, no later than the twentieth day of
the next month. With this special regime, the third and the fourth phases are to be started
on the first day of the third month following the adoption of the act.

Well, I would be stricter and I would not respect the decision of the Constitutional Court.
However, the Ministry of Finance is not in the same position as me on the academic
level. The Ministry is trying to find a way to respect the Court’s decision, on one hand,
and the principles of revenue registry, on the other hand. And I can understand it is
quite difficult to stay balanced. The draft of the amendment might be changed in the
Parliament, probably it will be opened again by unsuccessful deputies or senators at the
Constitutional Court.

The electronic revenue registry might be an effective tool for fair tax payments (so that
the hypothesis stated at the beginning might be confirmed), but only in case of unified
rules for all businessmen. The higher the number of exemptions is, the less effective tool
the revenue registry is. And I have omitted the most crucial question: Why do we need
the revenue registry? The answer is: To get the information about the revenue (because
some businessmen do not issue the bills and they pay taxes on lower revenues). But
should a special regime be a way of getting information about the real revenues?
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Abstract

The reform of the NRA entered into force on 1 March 2017. Its aim was to increase the efficiency
and effectiveness of the tax administration with additional security of the rights of honest
taxpayers and citizens. The first experience of the reform indicates several positive results, with
the appearance of certain tensions and problems in the case of other issues. The article presents
the assumptions of the reform, its objectives and general principles, and the first results of their

application, assuming that a full assessment requires time and independent, multi-faceted research.
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1 Introduction

The Actof November 16,2016 on National Revenue Administration (Actno. 1947/2016)
and the Regulations introducing the Act on the National Tax Administration (Act
no. 1948/2016) established the legal grounds for the reform of the NRA, which
entered into force on March 1, 2017. It was aimed at improving the efficiency and
effectiveness of tax services, assuming the preservation of all citizens’ rights and
even their improvement in some areas. With a focus on the relentless fight against
tax crime, it was pointed out that it was conducted in the interest of honest citizens
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and entrepreneurs. After several months of the functioning of the reform, society
is receiving both positive assessments of its results, reported in particular by the
management of the NRA, and information about irregularities and threats, formulated
by some professionals, constitutional authorities and some employees of the tax
administration. In the opinion of the authors of this article, the maintenance of
the right proportions between improving the efficiency and effectiveness of the tax
administration and respecting the rights of taxpayers will be very important for the
final evaluation of the NRA reform. The potential diversity of assessments in this field
should be eliminated by the results of in-depth scientific studies.

2 Assumptions of the reform

Attention is drawn to the fact that both the doctrine and practice as well as representatives
of international bodies and institutions have long had a critical attitude towards the
structure and results of the activities of the tax administration in Poland at the central
level. In the doctrine, it was postulated, among others, to increase the efficiency of tax
proceedings and tax administration through their reform (Staniszewski, 2007: 312-315),
to organize relations between tax administration and tax inspection (Etel, Kosikowski,
and Ruskowski, 2006: 90-99; Stachurski, 2000), to base the activity of tax administration
on the principle of linking the structure of organs with the functions they perform
(Kulicki, 2014: 583), to organize and harmonize employee relations (Ruskowski, 2007:
61-65, Kosikowski, 2007), to simplify the structures of tax administration and improve
the coordination of their activities (Teszner, 2012: 328), and also to implement reform
at the local government level (Smolen, 2009: 239, Burzec, Smolen, 2016: 305-306). From
the point of view of scientific honesty, it should be stressed that some of the proposed
solutions were mutually exclusive.

In the 21st century, numerous draft reforms of public tax administration were developed
at the central level, which took the form of reports (such as the Strategy for modernization
of the Polish tax administration by 2004), unenacted draft acts (draft Act of August 10,
2007 on the National Revenue Administration), and even acts (Act of July 10, 2015
on tax administration (Act no. 1269/2015), which in practice never came into force.
In the opinion of the OECD, the IMF and the European Commission, the Polish tax
administration was ineffective and not modern (International Monetary Fund, Fiscal
Affairs Department, 2015, OECD, 2015).

In the conclusion of these considerations, it can be stated that individual elements of
the public tax administration at the central level in Poland were established in different
periods and were regulated by separate laws (Act on Tax Audit, Act on Tax Offices
and Tax Chambers, Act on the Customs Service), creating in 2016 a complicated, non-
transparent structure, partly duplicated, with a non-uniform employee status and various
remuneration systems, whose segments often competed with each other, and which was
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therefore not very effective and cost-intensive.” The diagram of its organs is presented
in the figure below.

Figure 1: Organs of public tax administration in Poland in 2016 (before the introduction of
the NRA reform)

Minister of Finance

General Inspector of Head of the Customs General Inspector of
Fiscal Control Service Financial Information
Director of the Tax Director of the
Chamber Customs Chamber
Director of the Fiscal Head of the Tax Head of the Customs
Control Office Office Office

Source: own elaboration

3 Objectives and basic solutions of the NRA reform

The NRA reform enacted in 2016 declares that all the existing problems of public tax
administration in Poland will be resolved, as can be seen both in the preamble to the Act
on NRA and in the excerpts of the justification of the draft act. There are many new
solutions introduced by the Act on NRA and the law introducing it. I will focus below
on the most important of them, referring them to the above-mentioned goals of the
reform.

Accordingtoart. 11 of the Actof November 16,2016 on National Revenue Administration,
the NRA authorities are the minister responsible for public finance, the Head of the
National Revenue Administration, the Director of the National Tax Information, the
Director of the Tax Administration Chamber, the Head of the Tax Office and the Head of
the Customs Office. According to art. 36 et seq., the Act provides that the organizational

E. Ruskowski first included point 1 and fragments of point 2 in the work: Reforma Krajowej Administracji
Skarbowej — szanse i zagrozenia [Reform of the National Revenue Administration opportunities and
threats|, w: J. Gliniecka, A. Drywa, E. Juchniewicz, T. Sowifiski (eds.), Praktyczne i teoretyczne problemy
prawa finansowego wobec wyzwan XXI wieku [Practical and theoretical problems of financial law in the
face of the challenges of the 21st century], CeDeWu, Gdansk 2017.
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units of the NRA are the organizational units of the office servicing the minister, the
National Tax Information, tax administration chambers, tax offices, customs offices along
with subordinate customs departments, the Tax and Customs Academy and the NRA I'T
Centre. The diagram of the new structure of the NRA authorities is shown in Figure
2. Comparing it with the previous structure of the central tax administration (Figure 1),
one can conclude that it has been significantly simplified and considerably consolidated.
This creates objective conditions for more efficient management of tax administration
as a whole, improving the situation in terms of simplification of procedures, exchange
of information and increased operational efficiency. The authors of the new acts on the
NRA adopt a simplified assumption that the reform eliminates the hitherto tripartism
of structures and procedures (separated organizationally and by legislation), replacing
them with a uniform system. Indeed, the tripartite nature has been replaced by bipartisan
structures and procedures (the tax element and customs element), with not entirely
separated structures, which may naturally create difficulties in their application.

Figure 2: Structure of NRA organs

Minister of Finance

Head of National Revenue Administration

|

Director of the Tax Administration Chamber Director of the National Tax Information

l
l \

Head of the Tax Office Head of the Customs Office

Source: own elaboration

The appatent results of the unification of the structures of the central tax administration
also include the liquidation of tax control as a separate institution, which in addition,
was perceived badly by society. Under the NRA, tax control does not formally exist,
but its functions are taken over by customs control. As so-called hard control, it has
much greater possibilities of action (both competence, personnel and material) than the
current tax control. The NRA reform does not eliminate most of the shortcomings
of the previous tax control (e.g certain arbitrariness in tax or customs control), but
introduces a seties of new, controversial solutions (e.g. appeal to the authority issuing the
initial decision).
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One of the main postulates of the reform of the central tax administration was the need
to organize personnel issues. This is because the implementation of all the objectives of
the reform, the element of which is “the development of professional staff”, depends
on them. Therefore, the undoubted success of the Act on NRA is the establishment
of the Tax and Customs Academy. The development of professional staff, with high
morale, is a long-term task. When implementing this, specific long-term principles must
be observed and it is necessary to avoid extreme HR solutions, first and foremost the so-
called “0” option! Despite numerous objections of the doctrine (Ruskowski, 2007: 67),
the authors of the act on NRA decided on this solution.

4  Improvement of the efficiency and effectiveness
of the tax administration

These considerations should start with a methodological remark that the assessment
of the efficiency and effectiveness of the tax administration (and also the degree of its
improvement) requites the construction of a broad concept of efficiency and effectiveness
and a complex measure that has not been applied so far. As it is widely understood by
the authors of the Act on NRA, who in one of the justifications for the draft act point
out that this is about: “effective tax collection, streamlining taxpayer service, effective
administrative enforcement of monetary claims, reducing the tax gap, improving the
effectiveness and efficiency in combating tax fraud and tax and customs arrears, improving
taxpayer service and support, including entrepreneurs in the proper performance of tax
and customs duties, clarifying the responsibility of persons managing tax administration,
uniform case law on tax and customs matters throughout the country, effective, i.e.
reliable and quick verification, of data provided by taxpayers in tax declarations and
customs documents, increasing the efficiency and effectiveness of taxpayers’ compliance
with tax obligations, the efficient flow of information, better cooperation between all tax
administration authorities, improving the staff selection system, training and motivation
of staff, creating a system for collecting and analysing data, improving the system ensuring
the financial security of the state, the proper organization of customs protection of the
eastern border of Poland, which is also the eastern border of the European Union, and
improving the image of the tax administration.”

The costs account of the tax administration has a direct influence over the measurement
of the effectiveness of the NRA (and its improvement). According to the assessment of
experts, this is an intuitive category for now, not based on serious research and calculations.
One should agree in this respect with J. Kulicki that minimizing tax collection costs
cannot lead to a collapse of the tax administration, because then the state will bear the
costs of its negligence, and not its actions, and the first are always higher than the costs
of action (Kulicki, 2016: 25).
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The improvement of the efficiency and effectiveness of the tax administration is also
associated with the introduction of new solutions and instruments, partly independent
of the NRA reform, but designed to serve the new administration. These include changes
to the Penal Code (e.g. invoice offences, extended confiscation) as well as changes in the
tax structure (e.g split-payment) and accounting (JPK, STIR). Therefore, it is correct
to state that they could have been introduced without the NRA reform. Currently,
however, they must affect the functioning of the NRA, and the extent of this impact
cannot be determined as a percentage. Several months after the entry into force of the
Act on NRA, it is possible to speak at most about the fragmented (selected) effects
of the reform, which demonstrate the improved efficiency and effectiveness of the tax
administration. This can be demonstrated mainly by an increase in VAT revenues and
total tax revenues of the state budget (Banas, 2017: B2).* The number of preparatory
proceedings instituted by the NRA and the percentage of convictions in these cases
is also higher (Szulc, 2017(1): 8). The data from reports published by PwC and the
CASE foundation regarding the VAT gap are also optimistic. In their opinion, this gap,
amounting to 2.9% of GDP in 2016, will drop to 2.0% in 2017, and in 2018 it will reach
13% of potential income from this tax, i.e. a level close to Germany and the UK. Despite
the significant tax gap in VAT, the rate of its reduction in Poland is the highest in Europe
(Szulc, 2017(2): 3). The improved effectiveness and efficiency of the functioning of the
tax administration is also supposed to be confirmed by the smaller number of controls
of entreprencurs, which are, however, better prepared and give greater effects. While
in the first half of 2015 there were about 30,000 controls and irregularities were found
amounting to approximately PLN 400 million, in the first half of 2017 there were only
14,000 controls, while irregularities were found amounting to more than PLN 1 billion
(Banas, 2017: B2). However, it should be noted that the excise duty was implemented in
2017 below the planned level, taxpayers do not notice an improvement in their service,
and the reform has caused numerous staff and organizational problems (Godustawski,
Chadzynski, 2017: 3). However, while waiting for more extensive data on the functioning
of the NRA, one should agree with the head of the NRA that the reform has created the
basis for better information flow in the tax services and allows action to be taken quickly,
often pre-empting the actions of tax offenders (Bana$, 2017: B2).

5 Employee rights in the NRA reform

One of the main demands of the repair of the central tax administration was the need
to put personnel matters in order. As already mentioned, the authors of the Act on NRA
decided to introduce the “0” option. Generally, the employment relations and duties of
persons employed at the NRA expired on August 31, if these persons did not receive a

* In the period: January-August 2017 income from VAT was 23.5% higher than income in the same period

in 2016, while tax income was 15.5% higher.
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written proposal specifying the new terms of employment or service by May 31, 2017,
or after three months from the month following the month in which the employee or
officer submitted a declaration of refusal to accept the offer, but no later than 31 August
20175 As a result of this operation, 3,176 people left out of approx. 65,000 employees,
of whom 1,313 retired and 153 were collaborators of the communist secret police. 3,839
people lost the status of customs officer in connection with the reform, and 635 civilian
employees gained the status of officer (Szulc, 2017 (3): 7). In general, the staff level of
the tax administration compared to the level before the reform decreased by approx.
3,000 people, mainly at the expense of the number of full-time jobs for the officers
of the Customs and Tax Service. Although the authors of the NRA reform consider
the implementation of the presented solutions as a success, it led at least some NRA
employees to believe that it was a “violation of citizens’ trust in the state”, because the
state changed the rules of employing employees, not only departing from the statutory
rules, but also in relation to some of them, from the guarantees established in the
Constitution of the Republic of Poland. Disputes in this respect will be resolved by the
Constitutional Tribunal (Wiktorowska, 2017: 3) and courts.

6  Protection of advocate’s and legal counsel’s confidentiality
in the context of the provisions of art. 72 para. 3 of the Act on NRA

Article 72 para. 3 of the Act on NRA stipulates that persons authorized to represent or
conduct the case of the controlled party are obliged to provide explanations regarding
the subject of the customs and tax control, resulting from the scope of activities or tasks
performed. This provision is worrisome, because it should be assumed that according to its
current practice, the NRA authorities will apply — also in this case — a literal interpretation
only (Kosinska, Woltanowski, 2007: 211), according to which such a provision also imposes
these obligations on attorneys, legal counsels and tax advisors representing the controlled
party. Meanwhile, it is necessary to strongly stress the need to interpret the systemic
provision of Article 72 para. 3 of the Act on NRA taking into account constitutionally
and legally guaranteed protection of the professional confidentiality of advocates, legal
counsels and tax advisors (Commissioner for Human Rights: V.711.6.2017.KB). These
provisions (in their current form and using literal interpretation) affect the very essence
of these professions and may lead to a gross violation of one of the fundamental rights
of an individual in a state governed by the rule of law, which is the right to defence
(Commissioner for Human Rights: 11.501.4.2017.MH). Although the Constitution does
not contain a provision that would directly protect professional confidentiality in matters
covered by customs and tax control, such protection is an important element of the rule
of law, “whose requirementis the existence of alegal aid system independent of the public
authorities (Article 2 of the Constitution of the Republic of Poland)” (Commissioner

5

The above rules do not apply to civil servants, to whom the provisions apply of chapter 5 of the Act of
November 21, 2008 on the civil service (Journal of Laws of 2016, item 1345, as amended).
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for Human Rights: V.711.6.2017.KB). In addition, the appropriate level of protection of
professional secrecy in this area is condicio sine qua non of the rights of defence expressed
in art. 42 para. 2 of the Constitution, which is not limited to the secrecy of a defence
lawyer in criminal proceedings) (Commissioner for Human Rights: V.711.6.2017.KB).
According to the Constitutional Tribunal, “the provision of legal assistance by a legal
counsel in the context of the performance of a profession of public trust is covered by
strengthened constitutional guarantees as a form of an institutionalized legal aid system”
(Constitutional Tribunal: Ts 263/13).

Pursuant to art. 31 para. 3 of the Constitution, which is key to the constitutional principle
of proportionality, restrictions on the use of constitutional freedoms and rights may be
established only in statute and only if they are necessary in a democratic state for its
security or public order, or for the protection of the environment, public health and
morals, or the rights and freedoms of others and at the same time these restrictions cannot
violate the essence of freedoms and rights. In this context, the provisions of art. 72 para.
3 of the Act on NRA can be regarded as justified by the need to ensure the state budget
revenues at an appropriate level — this is a protected constitutional value constituting
an element of state security recognized in the previous rulings of the Constitutional
Tribunal (Woltanowski, Kosinska, 2013: 208). However, it is difficult to accept that they
do not violate the substance of professional secrecy of advocates, legal counsels and tax
advisors. There is not even concern here for such minimum protections as in art. 180 of
the Act of June 6,1997 — Code of Criminal Procedure. It should be emphasized here that
pursuant to art. 83 § 2 of the Act of June 14, 1960 Code of Administrative Procedure
and art. 196 § 2 of the Act of August 29, 1997 — Tax Ordinance here is no possibility of
violating the professional secrecy of an advocate, legal counsel or tax advisor comparable
to those provided for in the Act on NRA. It seems that the legislator should consider
removing this provision, which raises serious doubts as to its constitutionality, and until
that time, the provisions establishing professional secrecy of advocates, legal counsels
and tax advisors should be recognized as /ex specialis in relation to the provisions of art.

72 pat. 3 of the Act on NRA.

In this context, it is necessary to mention the discussions regarding the provisions, which
the Ministry of Finance is working on, establishing obligations on advocates, legal counsels
and tax advisors in the scope of providing the NRA with information about suspicious
optimization schemes of their clients. (Interpellation no. 17664/2017). This work is
related to the draft directive presented by the Commission on June 22, 2017 amending
Directive 2011/16/EU as regards mandatory automatic exchange of information in the
field of taxation in relation to reportable cross-border arrangements COM(2017)335 and
aims to seal the system and introduce tools that will secure proper budgetary revenues
in EU countries (Commissioner for Human Rights: V.711.6.2017.KB). It is all the more
interesting that the Ministry’s argument in this matter could also apply in the eventual
matter of the constitutionality of the provisions of art. 72 par. 3 of the Act on NRA. In
response to the interpellation, the representative of the Ministry indicated that the scope
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of application of professional secrecy had already been reduced, for example, under the
provisions of the Act of November 16, 2000 on counteracting money laundering and
terrorism financing, which does not seem to be a valid argument due to restrictions in this
respect resulting, among others from the content of art. 11 para. 5 of this Act and the
uniqueness of the subject regulated by this act. Interestingly, the Ministry decided that it
is necessary to separate cases in which the breach of confidentiality “violates the essence of
trust between the party performing the regulated profession and its clienf” — and these are, among
others, personal, family, civil, criminal, and penal fiscal matters and matters related to the
defence of the client’s interests in administrative, tax or court-administrative proceedings,
and the second group — the issues of “Zax advice aimed at circumventing tax law cannot be treated
as a private matter.” (Reply to interpellation no. 17664/2017). Such an approach to the case
is striking by its arbitrariness, but it should be stressed that the Ministry in the reply to
the interpellation accepted that all tax matters (apart from activities azmed at circumventing
tax law) should be covered by the protection of professional secrecy.

7  The local jurisdiction of customs and tax authorities resulting
from art. 61 of the Act on NRA, and access to the case file
and the right to court

According to the provisions of art. 61 of the Act on NRA, the head of the customs and
tax office may perform a control over the entire territory of the Republic of Poland.
In the justification to the Act on NRA, we read that it is supposed to have “a direct
impact on streamlining and accelerating the conducted control,” dictated by, “the need
to use the potential of the NRA more effectively,” and eliminate, “problems occurring
in certain situations related to determining the authority competent to carry out controls
as well as the obstruction of the control by changing the registered office, place of
residence or place of business.” In practice, this solution has increased the efficiency of
the tax administration’s work, but it has not been taken into account that such a broadly
defined local jurisdiction will also mean a significant limitation of the controlled party’s
access to the case file. This can only be partially compensated for by the postulate in
the literature for a particular meticulousness in such times in the field of information
about documents that enter into the case file and all action undertaken in the case by
the controlling authority (Melezini, Teszner, 2018: 280); however, the restriction of the
controlled party’s access to the case file remains a phenomenon difficult to explain on the
grounds of the constitutional principle of equality.

These solutions seem questionable from the point of view of their compliance with the
Constitution also on the grounds of retaining the right to court. Since the competent
court to hear the case is the regional court on whose jurisdiction the public administration
body whose activity has been contested is located, the seat of the customs and tax control
authority determines indirectly (after transforming the customs and tax control into tax
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proceedings) the local jurisdiction of the provincial administrative court. Therefore, not
only tax control and proceedings, but also court and administrative proceedings may
take place in a geographically remote location from the registered office, which may to a
certain extent limit the right to court (Melezini, Teszner, 2018: 280).

8 Principles of search and personal control

The provisions on search and personal control contained in art. 133 para. 1 point 1 in
connection with art. 64 para. 1 point 6 and art. 64 para. 2 point 2 of the Act on NRA
are a repeat of the serious doubts regarding compliance with the Constitution of the
provisions of art. 11a para. 1 point 3 and art. 11c para. 1 of the Act of September 28,
1991 on Tax Audit. The said regulations give officers wide authority to conduct searches
of persons and premises (including residential premises), without, however, correctly
determining the scope of these activities. Analogous entries contained, among others
in the Code of Criminal Procedure, in the Act on the Police, in the Act on the Internal
Security Agency and the Foreign Intelligence Agency, in the Act on the Central Anti-
corruption Bureau and in the Act on Military Police and military law enforcement bodies
have already been the subject of a ruling of the Constitutional Tribunal, which in a
judgment of December 14, 2017 (reference number K 17/14) found that to the extent
that they provide for a search or a personal control without defining their limits and do
not provide for a judicial review of the legality of the activities of authorised officers,
they are inconsistent with art. 41 par. 1 and art. 47 in connection with art. 31 para. 3 of
the Constitution.

One should agree with the Commissioner for Human Rights, according to whom the
provisions of art. 133 para. 2 of the Act on NRA, which provide for the possibility to
lodge a complaint to the prosecutor on the manner of conducting searches and personal
controls during customs and tax control, do not ensure a sufficient level of judicial
protection of the rights of the controlled party (article 54 para. 1 and article 77 para.
2 of the Constitution of the Republic of Poland), and so should be eliminated from
the legal system (Commissioner for Human Rights: 11.501.4.2017.MH). Similarly, the
Commissioner for Human Rights raised serious doubts about the provisions regulating
the search of people, premises, rooms and other places, luggage, cargo and means of
transport as well as retention of property in the Regulation of the Council of Ministers
of February 22, 2017 on the performance of certain activities by customs officers
and the cooperation of the Customs and Tax Service with the Police and the Border
Guard. The Commissioner for Human Rights — himself unfortunately not equipped
with legislative initiative — turned to the Minister of Finance Teresa Czerwiniska in an
address in which he indicated the need to initiate legislative work aimed at removing
the unconstitutional provisions of the Act on National Revenue Administration and the
implementing regulation.
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9  Problems of unconstitutional pro-efficiency solutions adopted
during operational control conducted by the National Revenue
Administration

Serious doubts about constitutionality are raised regarding some of the solutions
adopted by the operational control exercised by the NRA — on September 5, 2017, the
Commissioner for Human Rights filed an application to the Constitutional Tribunal
regarding the compliance with the Constitution of the provisions of art. 114, art.
114 par. 1 and art. 115 para. 1, art. 114 par. 3 in conjunction from art. 114 par. 2,
art. 1106, art. 118 para. 2, art. 118 para. 7, art. 118 para. 16 and art. 122 para. 4 of
the Act on National Revenue Administration (Commissioner for Human Rights:
11.501.4.2017.MH-K.11/17). The key issue here is the maintenance by the legislator
of the principle of proportionality (already mentioned in the article) resulting from
art. 31 of the Constitution. The authors of the draft Act on NRA referred to the
principle of proportionality, stating in their justification that “the phenomenon of tax
and customs crime and corruption, especially VAT fraud on a large scale, undoubtedly
poses a significant threat to the financial security of the state and public order. For this
reason, operational and reconnaissance activities should be considered, in the light of
the norms of the Constitution, as a measure proportional to combating this type of
crime.” It should be hoped that the provisions raising doubts as to their constitutionality
will be permanently eliminated from the legal system and replaced with acceptable
solutions, taking into account, above all, greater judicial control of the activities of
the NRA bodies in this regard, as well as due protection of professional secrecy of
advocates, legal counsels and professional advisors. As long as this does not happen, we
hope that the NRA authorities will take into account the coherence of the legal system
when applying the provisions in question, so that the legal norms reconstructed from
these provisions will be as consistent as possible with regard to their content with the
fundamental principles of the legal system expressed in the Constitution (interpretation
of the Act in accordance with Constitution).

In the application, the Commissioner for Human Rights points to the unconstitutionality
of the provision of art. 118 para. 2 of the Act on NRA ordering the transfer of selectively
chosen materials — arbitrarily limited only to those justifying the need to administer the
control — to the court which is to administer operational control. It should be stressed
that this regulation does not give the court the opportunity to become acquainted with all
the material collected in the case. The Commissioner for Human Rights shared the views
of the doctrine (Onyszczuk, 2013: 2009) and the Helsinki Foundation for Human Rights
that provisions constructed in such a way may violate the constitutional right to court in
the scope of the right to an appropriate form of the judicial procedure, conforming to the
requirements of justice (Commissioner for Human Rights: 11.501.4. 2017.MH-K.11/17).

The Commissioner for Human Rights also takes the position that the lack of regulation
regarding the possibility to appeal against an order regarding operational control by
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the person subjected to it (after the control has ended) should be subject to review
by the Constitutional Tribunal for compliance with art. 45 para. 1 and art. 78 of the
Constitution as a legislative omission. The current editing of art. 118 para. 16 does
not allow for an appeal by the party that is subject to the operational control once
the operational control has been completed, thus limiting the constitutional right to
appeal against decisions and the right to court (Pajak, 2010: 171). Such profound
interference with civil rights and freedoms should be subject to adequate control
in the form of the possibility to appeal by the person affected by this interference
(General Inspector of Personal Data: DOLiS-033-254/16/KK). This issue is also
connected with the obligation postulated by the Constitutional Tribunal (in relation to
operational control by the Police) to inform persons subjected to operational activities
about the ineffective, completed operational control, which is missing from the Act
on NRA (Constitutional Tribunal: S 2/06). There are also doubts raised about the
possibility of prolonging operational control, which violates the principle, resulting
from a democratic state ruled by law, of citizens’ trust in the state and the rule of law
(Commissionet for Human Rights: 11.501.4.2017.MH-K.11/17). The possibility of
disproportionately long-term use of operational control violates the principle of a
democratic state ruled by law, as well as the resulting principle of citizens’ trust in the
state and the rule of law.

Also regulations regarding the possibility to use materials containing information
constituting secrets related to the performance of a profession or function, when it
is necessary due to the good of justice, are questionable primarily because the court
decides here not to waive professional secrecy, but about the “admissibility of using for
the needs of criminal proceedings, certain messages already obtained as a result of a
breach of professional secrecy” (Commissioner for Human Rights: 11.501.4.2017.MH-
K.11/17). This institution of a specific secondary legalization of surveillance of persons
whose activity is covered by professional secrecy does not provide (contrary to Article
180 of the CCP) the possibility to appeal to the court. Its application in relation to
advocates, legal counsels and tax advisors strikes at the very essence of professional

secrecy and may seriously undermine the right to defence (Commissioner for Human
Rights: 11.501.4.2017.MH-K.11/17).

The application of the Commissioner for Human Rights also includes regulations on
the collection and processing of data by the NRA. According to the Commissioner for
Human Rights, too broad administrative powers in this respect lead to, “the possibility of
using telecommunications, postal and internet data not only when it is really necessary to
detect ot prevent crime” (Commissioner for Human Rights: 11.501.4.2017.MH-K.11/17).
Access to such comprehensive data on individual citizens (General Inspector of Personal
Data: DOLIiS-033-254/16/KK) may give rise to the temptation to use them in matters
not related to the subject of the activities of the NRA (Commissioner for Human Rights:
11.501.4.2017.MH- K.11/17).
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10 Conclusions

In the light of the material presented, it can be concluded that:

1) a thorough reform of the tax administration has been carried out in Poland,
which entered into force in 2017;

2) this reform has improved tax collection (especially VAT) and contributed to
reducing the tax gap, increasing the efficiency and effectiveness of the activities
of the tax administration;

3) in preferring the implementation of the above objectives, some of the reform
solutions are of a debatable nature, especially in the aspect of protecting
taxpayers’ interests, including compliance with constitutional standards in this
area.

In striving to maintain a balance between the efficiency and effectiveness of the tax
administration and the protection of taxpayers’ rights, science and law enforcement
bodies, especially the courts, should play a special role.
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THE PRINCIPLE OF TAX FAIRNESS AND ITS ROLE
IN SHAPING THE TAX SYSTEM

Katarzyna Swiech — Kujawska'

Abstract

The paper addresses the problems of tax fairness in the aspect of shaping the tax system. The
basic objective of the study is an in-depth analysis of the concept in question, the classic tax
rule. The considerations undertaken serve to justify the thesis that theoretical assumptions have
a significant impact on the functioning of the tax system and the legislator should also take into
account the achievements of the doctrine in the process of applying tax instruments. At the same
time, the practical use of the tax fairness principle causes many problems, especially interpretative
ones, which is reflected in extensive judicial decisions. In the conducted research, the methods of
analysis of the achievements of judicature and the doctrine of tax law as well as of the legal text
were used.
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1 Introduction

The purpose of this paper is to present and analyze ways of understanding and
applying the principle of tax fairness. The design of the study was determined by the
delineated research field. The starting point was the presentation of general issues of
an introductory nature, such as the theoretical approach to the principle of fairness.
This provided a background for further in-depth deliberations. Their essence was to
determine whether and to what extent theoretical assumptions are reflected in system
solutions. In the conducted research, the views of the doctrine, the rich jurisprudence
of administrative courts and the method of analyzing legal acts were referred to. Due
to the breadth and multifacetedness of the issue, selected issues were raised, which,
however, were the most important for the discussed subject-matter. The results of the
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considerations presented in particular in the numerous publications of A. Gomulowicz,
such as Zasada sprawiedliwosci podatkowej (The principle of tax fairness) or Zasada
sprawiedliwosci podatkowej w orzecznictwie Trybunalu Konstytucyjnego. Aspekt
materialny (The principle of tax fairness in the case law of the Constitutional Court.
Material aspect) are taken into account.

2 The concept of the principle of tax fairness

The principles of tax law are postulates referring to numerous solutions that should be
included in this law, so that the system is as optimal as possible and therefore closest
to perfection. Perfection can be equated with rationality of the tax system. As it is
emphasized, to create such a system it is necessary to adopt assumptions it is supposed to
correspond to. Above all, it is necessary to achieve general economic and social objectives
at the lowest possible cost (Komar, 1996: 29).

The principle of tax fairness is one of the primary rules of tax law (Gajl, 1998: 23; Tegler,
1998: 53ft; Gomutowicz, 1995: 2). However, it was not defined in any act that falls under
this branch of law. In the rich literature of the subject, it is referred to the subject matter
of detailed tax law, emphasizing its role in shaping the tax system. The understanding of
tax fairness has evolved — from a classic study by A. Smith (Smith, 2013: 500£f; Musgrave,
1998: 20ff), to deliberations by J.S. Mill and A. Wagner (Gomulowicz, 2001a: 95), to its
modern understanding,

The starting point for further considerations should be to refer to the understanding
of “fairness” as such (which is not a purely legal concept). It should be stressed that
it is practically impossible to define this concept unambiguously, and the extraordinary
scope of the ambiguous understanding of fairness manifests itself in its meanings and
colloquial, philosophical, scientific and official applications (Tokarczyk, 2016: 19ff).

According to its lexical definition (Jedynak, 1994: 213), fairness is a moral virtue based
on due treatment of another human being (in accordance with his rights); giving others
what they impartially deserve; also the law principle sanctioning the idea of equality and
legal order (observance of the law).

Fairness is most often understood intuitively. As one of the virtues, it is often given
the supreme and primary role among them. Undoubtedly, it is connected with equal
allocation or equal distribution of something (Znamierowski, 1957: 700 — 701).

A virtue understood in this way can be presented using appropriately constructed
formulas. The simplest of them is the formula: “equally to everyone” — the formula of
simple egalitarianism. However, it cannot be used in conjunction with economics —it does
not take into account the diversity of needs and in practice does not create incentives to
intensify efforts to increase the resources of goods necessary for the society.
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Thatis why the formula thatis considered more useful is the one that states “from everyone
according to his abilities, to everyone according to his work”. It becomes problematic
here to determine the scope of effort borne by an individual for the production of these
goods and the “valuation” of the individual’s work. Therefore, the most perfect formula
is considered the one that states “from everyone according to his abilities, to everyone
according to his socially justified needs” (Ziembinski, 1981: 65). Finally, it can be pointed
out that the law itself (established at a given time and in a given country by a legally
appointed organ) is considered as fairness (IKurowski, 1996: 25).

At this point in the study, it is necessary to refer to the understanding of the principle
of fairness based on the doctrine of tax law. The development of tax theory in this area
was initiated by the so-called “classic rules”. A. Smith is considered to be their creator,
who formulated and introduced in the science of tax law, among others, the canon of
equality of taxation, which is the most important of them, and which, despite being
described as equality, refers rather to tax fairness. It comes from two coupled concepts:
“benefit” and “ability-to-pay”. The basis for the first concept should be sought in A.
Smith’s assumption that tax is a levy borne by citizens for protection afforded to them
by the state (Musgrave, 1998: 20). In turn, the level of tax burden should be a reflection
(measure) of this protection, with the simultaneous assumption that the ratio between the
amount of tax and state expenditure for citizens is proportional (Gomutowicz, Matecki,
2000: 25ff). It is therefore necessary to find and determine (appraise) the proper (fair)
tax amount, which may be different for entities with different wealth (the state granting
protection to a wealthier person protects larger property, for which the person should
pay a higher tax). The ability to pay is directly related to the actual possibility of paying
tax at a certain amount. In connection with this, A. Smith postulated that no one should
be forced to pay a higher tax than he is able to pay, which amounts to the distribution
of the tax burden depending on the level of income excluding from tax the minimum
subsistence.

The tax canons formulated by A. Smith derive from the theory of liberalism, which
refers to “objective laws of nature”.

The described principle, as noted, was also referred to by other representatives of tax
thought. And so, J.S. Mill understood tax fairness as the equality of sacrifice, arguing that
because of the very living in a given society, its members are obliged to make sacrifices
for the state. Equal treatment, according to him, involves carrying the same sacrifice, or
the same loss in prosperity. This leads to the conclusion that taxpayers with the same level
of income should pay the same amounts of taxes. So the concept of J.S. Mill primarily
took into account the aspect of ability to pay. The principle of fairness, according to
A. Wagner, consists in fact of two principles: universality and uniformity of taxation
(Gomutowicz, 2001a: 95). The first one boils down to the postulate that the tax system
should not contain any privileges exempting from taxation. On the other hand, uniformity
of taxation means diversification of taxation, taking into account the taxpayers’ ability
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to pay. In turn, E Neumark, classified this principle in the group of ethical and social
principles. According to him, the principle of fairness is implemented when the following
three principles are observed in the tax system: universality, uniformity and ability to pay.

The contemporary understanding of tax fairness is far from the views presented above.
Most often this concept is considered in the context of the entire tax system and it is
assumed that a fair tax system must be individualized and diversified, taking into account
many factors affecting taxation. This problem cannot be analyzed without taking into
account the scope and principles of, for example, the social security system, material
support for pupils and students, people with disabilities or those who are out of work.
Each of these systems is conditioned by the solutions adopted in the other ones and only
all of these links can be the answer to the question whether the tax system is fair or not.

It can therefore be assumed that the understanding of this principle on the ground of
the levy law does not deviate from the concept of formal justice formulated by Ch.
Perelman, according to which formal justice is the principle of operation, where entities
belonging to the same essential category should be treated equally (Perelman, 1956: 62).

3 Shaping the tax system in accordance with the principle of tax fairness

To perceive fairness as a certain feature requires determining its relationship with the law.
This is an important and complex issue at the same time. The problems that may arise
concern both fairness in the context of the entire legal system, the fairness of individual
legal acts, or individual solutions included in a given legal act.

Finally, we can distinguish fair giving and fair application of law. Therefore, the thesis
that the manner of understanding fairness in law is historically changeable and is the
resultant of many various factors, among which one can point to: citizens’ trust in the
state (including the evaluations they formulate), public awareness of citizens, economic
considerations, etc., is justified.

For the defined research field, the most important is to determine the place and role of
the rule under discussion in shaping the tax system.

At the outset, it should be noted that adopting the idea that the system should meet the basic
requirements of fairness requires reconciling this standard with the objectives of taxation.
The basic objective is the fiscal one, i.e. to obtain income that will then serve the spending
needs of the state. One should agree with the statement that being guided by only the
tax efficiency criterion basically excludes the simultaneous taking into account tax fairness
(Gomutowicz, 1996: 3). Therefore, one should agree with the view that in a democratic rule
of law fairness and the obligation to provide income for the state should be perceived as
two independent constitutional values, which, however, are not mutually exclusive but must
be met jointly (Gliniecka, Harasimowicz, 1997: 1 and Y.aczkowski, 1995: 23).
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It should also be emphasized that the obligation to take account of the principle in
question on the ground of tax law can be derived from constitutional principles.
According to Article 2 of the Constitution, the Republic of Poland shall be a democratic
state ruled by law and implementing the principles of social justice (Constitution of
the Republic of Poland). It is not homogeneous though; it involves equality of rights,
social solidarity, minimum of social security, securing basic living conditions for people
who are unemployed not through their own fault (Gomulowicz, 2005: 483 — 484). The
quoted provision of the Constitution is of a very general nature, and the source of
the analysis leading to the determination of the content of the principle of fairness
is both the legal doctrine as well as ethics and philosophy (Domanska, 2001: 13).
Significant importance in this respect should also be attributed to the line adopted by the
jurisprudence of the Constitutional Coutrt (Constitutional Court: K 1/90 and K 9/90),
according to which the constitutional principle of equality before the law (equality in law)
in the broadest approach consists in the fact that all legal entities (addressees of legal
norms) characterized by a given significant (relevant) feature are, to an equal degree, to be
treated equally, and so according to the same measure, without discriminating or favoring
differentiation (Constitutional Court: K 5/89). In the development of the cited ruling,
the Constitutional Court also stated that there is a close connection between justice and
equality in law (where “the judgement on equality in law is a derivative of justice”), and
that if there are unfair differences in the distribution of goods (granting rights) and,
related to it, in the division of legal entities, then these differences are considered as
inequalities. Fairness requires that the legal diversification of individual entities (their
categories) should remain in a proper relation to differences in the situation of these
entities (Bator, 2002: 27). The distributive fairness expressed in this way means that
equals should be treated equally, and similar ones should be treated similarly, where in the
latter case one should take into account the extent to which individual entities (categories
of persons) have certain features that should be taken into account in the process of
distribution of certain goods (rights). The aforementioned principle presupposes the
existence of a balance between the essential features of individual categories of persons
and the treatment they deserve (principle of relevance) (Constitutional Court: K 7/92).
It should be emphasized that such understanding and the need to respect the principle
of equality are recognized not only in the Polish literature and legal order (Korinek,
Holoubek, 1999: 49, Vogel, Waldhoff, 1999: 89-90, 115; Di Pietro, 1999: 124; Happé,
1999: 125; Rosembuj, 1999: 163; Gribnau, 1999: 32; Baker, 1999: 1606ff).

On the ground of substantive law, tax fairness is linked to the determination of the tax
burden and, broadly speaking, expresses the postulate that all entities should carry an
equal tax burden, which does not mean that they should pay tax in the same amount
(Gomulowicz, 1996: 3). This rule should be associated with the entire tax system and it
should be assumed that it is consistent with the principle of fairness if it is individualized
and diversified.

When shaping tax elements determining its amount, one should take into account,
for example, not only the amount of income but also its source, family, personal or
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economic situation. It is also important to choose between proportional and progressive
rates, where progressive taxation is considered to be fairer (Bouvier, 200: 243£f), which
does not mean that there is no extreme criticism of these rates (Hall, Rabushka, 1998:
39ft; Kornhauser, 2009: 291f). Advocates of progressive taxation stress that it allows
taking into account the taxpayer’s personal situation to a greater extent while applying
various types of tax reliefs, a tax-free minimum, exclusions and discounts as well as social
or economic increases (Gajl, 1992: 142).

It should also be assumed that the constitutional standards regarding the approach to
the tax burden in accordance with the principles of equality and universality clearly
indicate that the tax burden must be considered as a matter of defining the limits in
which the individual good (property, income) should be subordinated to the general good
(Gomutowicz, 2008: 25).

A distinction is made between “vertical” and “horizontal” fairness, where the latter
requires equal treatment of entities belonging to the same category and can be expressed
in the maxim of “equal treatment of equals”. At the same time, it is determined by the
universality and equality (uniformity) of taxation. The term “universality of taxation”
should be understood as an obligation to pay tax by all entities on whom a statutory tax
obligation rests. On the other hand, uniformity means treatment in the same way for all
entities that are in the same, tax-relevant situation (Gomutowicz, 2001b: 34; Kruse 1991:
45; Mastalski 1989: 68; Nykiel, 2009: 18-19).

“Vertical” fairness assumes a different distribution of the tax burden on entities operating
under different economic conditions (Gomutowicz, 1996: 3).

It should be added that in the literature on the subject the rank of ability to pay, which is
in fact a component of tax fairness, is being exposed. It is postulated that the tax burden
should depend on the capability to pay the tax, which is directly related to the need to
differentiate tax for individual taxpayers. The principle of ability to pay must refer to the
measure — equality of taxation. This equality is to be manifested in two dimensions: the
appropriate tax burden and the choice of agiven good for taxation (Gomutowicz, 1998: 86).
The subject literature indicates the following advantages of following this principle
(Gomulowicz, 1998: 87):

1) due to the fact that this rule requires treating tax as a universal obligation, and
not combining it with some payment from the state, the distance between the
taxpayer and the spending of funds from the state budget is preserved, which
in turn ensures the impartiality of the state towards the citizen .

2) using this formula creates premises for ensuring uniformity and moderation of
tax burden. Acceptance by the legislator of the ability to pay indicates that his
decisions regarding the tax system are not affected by the demand for funds
derived from taxes, but taxes are individualized,
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3) using this principle, it is possible to obtain public acceptance of tax law, which
is undoubtedly important for the authority of the state and the law itself.

For the above-presented views, it is characteristic to link fairness in taxation with the
individualisation of taxation (Famulska, 1996: 3; Gomulowicz, 1995: 62).

As is clear from the above considerations, in the construction of the tax system it is
indispensable to respect the principle of tax fairness. However, there is a dilemma about
what practical reflection should the formula in question have.

The indicated research field justifies referring the notion of tax fairness primarily to
progressive taxation and the application of tax preferences in the form of tax reliefs
(which are most often used in income taxes). As has already been pointed out, the
prevailing view in the science of tax law is that progressive taxation of income is a
reflection of the practical application of the principle of tax fairness. Income taxes,
by their very nature, refer to the taxpayer’s ability to pay, and the use of progressive
rates strengthens this principle. Already in 1538 Francesco Guicciardini spoke about the
need for progressive taxation — equality in taxation should mean the same “sacrifice”
(Grapperhaus, 1998: 64). The use of tax privileges is also a widely discussed, but also
disputed issue. It seems that this state of affairs is affected, among others, by the state
of tax legislation. It should be assumed that tax practice affects theoretical concepts
and often verifies them significantly. The critical assessment of actually functioning legal
solutions often affects the negative assessment of the institution as such.

The theoretical foundations justifying the legislator’s use of the institution of tax reliefs
arise primarily from the fact that their application allows individualization of taxation,
thus shaping the economic situation of individual taxpayers, while fairness cannot
be understood here as a perfectly equal distribution, but more broadly, precisely as a
distinction in relation to entities with different levels of affluence (Mastalski, 1996:
38). Tax reliefs are also considered an instrument for the implementation of a broadly
understood socio-economic policy (Solovyeva, 2010: 49; Nykiel, 2002: 190; Tegler,
Ofiarski, 1996: 81). At the same time, it should be noted and emphasized that views in
this matter are variable and heterogeneous, depending on many practical factors and
assumptions of the state’s tax policy.

In this approach, the application of tax reliefs should be treated as an expression of the
implementation of non-fiscal goals of taxation, it should not be only a means of reducing
tax burdens, which requires precise determination of these goals and adjustment of fiscal
instruments to achieve them. Long-term planning is essential. In the current legal status,
most tax reliefs, of greatest importance, apply based on the Act on Personal Income Tax.

The analysis of legal solutions entitles one to indicate the fundamental shortcomings
of the adopted legal solutions. As rightly pointed out, the basic flaw of tax reliefs is
their improper distribution, which results from their improper construction and leads
to their enjoyment only by persons with relatively high incomes (Gomutowicz, 2003:
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22ff). Therefore, the institution itself is not denied, but its shape, configuration or
eligibility conditions (availability of reliefs). Therefore, there may be situations in which
even the best understood intentions will not be achieved due to design flaws inherent in
the provisions determining the conditions for the use of given preferences in taxation
(Brzezinski, 1986: 74-75; Gomulowicz, 1999, Laczkowski, 1992: 119).

An analysis of the acquis of jurisprudence in this field allows the identification of
several key aspects to which attention is paid in respect of all tax reliefs. Above all, it
is emphasized that the idea of tax fairness is pursued by the principle of universality
and equality of taxation, expressed in Article 84 of the Constitution of the Republic
of Poland. With a certain freedom in providing reliefs and tax exemptions, being a
derogation from this principle and usually justified by economic and social reasons
resulting from the objectives and principles of state policy implementation and the
need to provide the means to implement them, the ordinary legislator must, however,
take into account other principles resulting from the Constitution, and therefore also
the principle of equality and justice. Establishing reliefs, he should not treat groups of
entities with the same distinctive feature differently (Voivodship Administrative Court: 11
FSK 389/09; see also: Voivodship Administrative Court: ISA/Ka 1407/03, Voivodship
Administrative Court: I SA/Op 264/09, Voivodship Administrative Court: I SA/Gl
495/09, Supreme Administrative Court: II FSK 43/09, Supreme Administrative Court:
IT FSK 78/09).

The treatment of reliefs as an exception to the principle of universality and equality
(fairness) of taxation often leads to passing, in the course of tax proceedings, the burden
of proof on the taxpayer, or withdrawal from systematic and teleological interpretation
of provisions.

It seems significant to formulate such views on the basis of the analysis of the solutions
adopted in the Polish tax system. Although the assessment of tax reliefs in the context
of tax fairness has “always” been problematic, the recognition that tax equality should
be treated literally is getting wider and wider, and in this case, tax reliefs should in fact be
regarded as a solution contrary to this principle.

One should consider as fully legitimate the position that when interpreting the provisions
on reliefs and exemptions one must take into account the following assumption: the
legislator departs from formal equality in taxation for achieving equality on a wider
level, especially economic one or in order to achieve specific social or economic goals.
Consequently, the conviction that there is a need for a strict, and indeed restrictive
interpretation of tax law with regard to provisions introducing tax reliefs and exemptions,
has neither normative nor rational justification (Brzeziaski, 2009: 449; Brzezinski 2008:
141). This is confirmed by the need for a comprehensive interpretation of tax law in
the process of its application, related to the derivative concept of the interpretation of
law (Mastalski, 2010: 338). Therefore, it would be justified to introduce provisions that
would regulate the interpretation of tax law, in particular those that would resolve the
interpretation doubts in question (Brzezinski, 2010: 334).
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4 Conclusion

The principle of tax fairness is one of the so-called classic tax rules. This concept should
be understood as postulates that the best possible tax system should correspond to.
Despite a few centuties of tradition, this principle has not been defined. This is mainly
due to the difficulty, and even the inability to clearly indicate what fairness is, which is in
fact an indefinable feature and a virtue in the ethical reflection. It is all the more difficult
to determine its relation to the legal system. All findings in this regard have a doctrinal,
historically changeable value, subject to subsequent reinterpretations. Regardless of these
dilemmas, fairness is one of the basic ethical and legal concepts analyzed already in antiquity.

Certain normative value of the principle of fairness was given by the constitutional
legislator, stressing that the Republic of Poland is a democratic rule of law implementing
the principle of social justice. The mere fact of using this rule does not raise any doubts
or reservations. Practical application and implementation of it in legal constructions is,
however, the subject of heated discussions and polemics. This applies, among others, to
tax law: This is a consequence of the specificity of this branch of law, treated as intrusive.
The characteristics of tax, as the basic instrument of tax law, and especially its obligatory
and gratuitous nature are not considered fair.

>

That is why the putting together of the words “tax’
Nevertheless, the principle of tax fairness is considered one of the prerequisites for

and “fairness” is socially denied.

shaping a modern tax system. As indicated in practice, most doubts and objections arise
from the methods of its implementation, especially the application of tax privileges. When
creating a rational tax system, the legislator should achieve a special compromise between
fiscal efficiency and tax fairness. Undoubtedly, the perception of the tax system as a whole
is influenced by a number of factors of assessment nature. Finally, one can point to the
ways of perceiving the procedural fairness of taxes (Niesiobedzka, 2014: 101).

A system that corresponds to the presented concept of the principle, i.e. is individualized,
can be regarded as a system respecting the principle of tax fairness. In addition, it should
be postulated that the system should be as stable as possible, implementing not only fiscal
objectives of taxation and all changes should be supported by reliable pre-legislative analyses.

In summary, it should be noted that the shaping of the tax system is influenced by
a number of economic and political factors as well as interdependencies between the
doctrine and the practice of tax law:
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