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AHTPONMONOIMYECKWNE NMPOBJIEMbI TTPABA

VIK 340.134

AHTPOIIOJIOTNYECKHUE ACIIEKTbI
HOPMOTBOPYECKON NEATEJIBHOCTU
B PECIIVBJIUKE BEJIAPYCbH®

M. B. AHApPUSIIKO
Bapanosuuckuii zocydapcmeeHHblli yHusepcumem

[MocTymuia B pegakimio 2 dpespast 2023 T.

AHHOTAUMS: B HACTOSIIIEN CTaThe MPEAIIPMHSTA MOIMbBITKA [TOCMOTPETh Ha
6ey10pyccKoe HOPMOTBOPUYECTBO B OTIEIbHBIX chepax uepes Mpu3My I0puan-
YeCKO¥ aHTPOTIONOrMM. PacCMOTpeHbBI BOITPOCHI CYIITHOCTM M POJIM TTpeamby-
761 KOHCTUTYIIMM aHTPOIIOLEHTPUYHOCTY KOHCTUTYIIMOHHBIX TTOJOKEHUIT;
JIeraJIbHO 3aKperIeHHbIe MPUHITUIIBI OCYIIeCTBIEHMSI HOPMOTBOPYECKOI fe-
SITeTbHOCTY; TIPOIeAYPhI OI€HKM PETyIMPYIONIero BO3AEeMCTBUS MPOeKTa
HOPMAaTHMBHOTI'O ITPABOBOI'0 aKTa; a TAKKe MPMBeIeHbl KOHKPETHbIE TPUMEPBI
BO3IECTBUSI aHTPOIIOJIOTUYECKMX (GAKTOPOB HA MPUHSATHE T€X VIJIU MHBIX
HOPMAaTMBHBIX IPABOBBIX MPEAIMCaHNi B chepe ceMeifHOTrO, TeHCHMOHHOTO
¥ COIMAIBHOTO 3aKOHOIATeIbCTBA.

KnroueBsle c1oBa: 10puanveckas aHTPOIIOIOTHS, HOpPMOTBOPUECKMUIT ITPO-
11ecc, KOHCTUTYLIMOHHbIE UMIIEPATUBBI, OLleHKa PeryIupylouero BO3aeiicT-
Bus, bemapyce.

ANTHROPOLOGICAL ASPECTS
OF RULE-MAKING ACTIVITY
IN THE REPUBLIC OF BELARUS

M. V. Andryiashka
Baranovichi State University

Abstract: this article attempts to look at the Belarusian rule-making in certain
areas through the prism of legal anthropology. The issues of the essence and
role of the preamble of the Constitution and anthropocentricity of
constitutional provisions are considered; legally fixed principles for the
implementation of rule-making activities; procedures for assessing the

* ViccnenoBaHMe BITIOMHEHO Mpyu GMHAHCOBOI nonajepskke BPOOU B paMkax mpoekTa

«Tpa,EU/ILU/H/I M HOBALIlMM MHCTUTYTA C€MbI KaK OCHOBBI I‘OCY,E[apCTBeHHOﬁ ceMeltHO MOMUTUKI

U YCTOiUMBOro passuTus Pecriyonuku Benapycs» N2 [23UI1-003.
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regulatory impact of a draft regulatory legal act are described; as well as specific
examples of the impact of anthropological factors on the adoption of certain
regulatory legal requirements in the field of family, pension and social
legislation are shown.

Key words: legal anthropology, rule-making process, constitutional
imperatives, regulatory impact assessment, Belarus.

AHmMpononozus oepxcum nepeo uea08eKom 60blloe 3ePKalo
U 0aém emy 803MOHCHOCMb NOCMOMPEMb HA ce0s
80 8CEM €20 0e32paHuiHOM pasHooOpasuu.

K. Knakxon!

[Tpeam6yma Koncturyuunu Peciyonuku Benapych (manee — KOHCTUTYIIVS)
orpezensieT, UTO HapoJ, «IOATBEPXKIAeT CBOIO ITPMBEP)KEeHHOCTh 0011Ievesio-
BeUEeCKUM LIeHHOCTSIM»Z,

[Ipeambysna, 6yayum BKIOUEHHOM B TeKcT KoHcTuTynmyu Kak OCHOBHO-
ro 3aKOHa CTPaHbI, SIBJSIETCS €e CTPYKTYPHBIM 3jieMeHTOM. Kak cripaBenin-
BO OTMeYaeTcs1, Bech TeKCT KoHCTUTyLM 06/1afiaeT BepXOBEHCTBOM, a He ee
oTmenbHbIe 3eMeHThI’. Kak ciencTBue, mpeamoyia, o ciosam U. B. Yiopo-
Ba, IMEET Peryaupymilee BO3AeiCTBIE, MMeeT 00Nt XxapaKTep U apeco-
BaHa BCeMY OOGIIECTBY, OTPaskaeT JOCTUTHYThIN YPOBEHD Pa3BUTHSI OOIIECTBA
¥ TOCY[IapCTBa 3a MpeANIeCTBYIONNIA IePUOA, U OTIpeleNIsIeTCS BEKTOP Aalb-
HeJIero pasBUTUs®.

B 1. 18 IIpunoxkenusi k 3akony Pecrybnuku Benapych «O HOpMaTUBHBIX
MPaBOBbIX aKTaxX» COOEPKUTCSI XapaKTepUCTHKa IIpeaMOysibl HOpMaTMBHO-
O MPaBOBOTO aKTa, COITIACHO KOTOPOI1 «IIpeaMOysia aKkTa SIBJSeTCS BCTYIN-
TeJbHOI YacThlo aKkTa, cofepskalieit MHpopMaluio 0 IPUUMHAX, YCIOBUSIX
u (WIn) Uensix TpuHATUS (M3maHus) akra. [[peam6ysa, Kak mpaBuio, He Co-
Iep>XUT HOPMATMBHBIX IIPABOBBIX IIPeNVCaHUIA, Olpee/leHNli TePMUHOB,
He HyMepyeTcsl M He MOXKEeT pacCMaTpMBaThCsl KaK 4acTh MK ab3aly akTa»®.

B ynmoMsIHyTOM BbIIIIe ITYHKTE peub He UIeT O IpeaMOyine KoHCTUTYIMMN.
[lonaraem, 3aKOHOAATEb MMeJI B BUAY, BK/IIOUAsl UCK/IIOUeHMe («KakK IpaBu-
n0»), mpeaM6ynry KoHCTUTYI[MM, KOTOpasi BIIOJIHE MOXeT MMeTh HOPMaTUB-

! Knaxxou K. K. M. 3epkasio ajist yesioBeka. BBemenue B aHTporonoruio. CI16. : EBpasus,
1998. C. 32.

2KoHcrutyuus Pecry6nuku Benapych 1994 roga [9neKTpoHHbI pecypc] : OCHOBHO 3aKOH
Pecr. Benapych, 15 mapra 1994 r. N2 2875-XII ; B pel. MPUHSITOI Ha pecIl. pedepeHayMmax
24.11.1996r1.,17.10.2004 1.1 17.03.2022 r. // Ha1. mpaBoBoit lHTepHeT-mopTas Pecr. Benapycs.
04.03.2022. 1/20213.

5 Cm.: Bacunesuu C. I. Ponb 1 3HaUeHMe mpeaMOy/ibl HOPMATMBHOTO IPaBOBOTO aKkTa B
HOPMOTBOpUECTBe 1 IIpaBonpuMeHeHnn // IIpaso.by. 2016. N2 2(40). C. 21.

4 Cm.: Ynopos U. B., Illeyoxcer H. A., Tamaok A. K. TIpeam6ysibl POCCUNCKUX KOHCTUTYLIMI:
MOJIUTUKO-TIpaBoBoit aHann3 // [IpaBo u mpakTtuka. 2020. N2 2. C. 23.

> O HOpPMaTMBHBIX MTPABOBBIX aKTaX [DIEKTPOHHBIN pecypc] : 3akoH Peci. Benapych ot 17
mtonst 2018 r. N2 130-3 // Hari. npaBoBoii iHTepHeT-1mtopTas Pecr. Benapycs. 31.07.2018. 2/2568.
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Hoe mpexamnucanue. M B ¢BSI3M C 3TUM MbI pa3zessieM MHeHue Irpodeccopa
I. A. BacuyiieBuya o0 TOM, YTO «3aKOHOIATEITIO CJIeI0BAIO ObI CAEIATh OTOBOP-
KY OTHOCUTEJIbHO TOTO, UTO ITOJIOKEeHMS ITpeaMOyIibl (Harpumep, nmpeamMmoy-
a6l KoHctutynyum Pecrry6nmiku Beapych), onpeensst 11eib ITPaBOBOTO Pery-
JIMPOBAaHUS, TEM CaMbIM YCTaHABJIMBAIOT HAIIPABJIE€HNS 3aKOHOOATEIbHOM U
MHOJ IPaBOTBOPYECKOIi AeSATeNbHOCTH ... ComepikaHue ImpeaMOyIIbl JODK-
HO YUMTBIBATHCS TP TOAKOBaHUM KOHCTUTYLIMM ¥ aKTOB TEKYIIEr0 3aKOHO-
JIaTeNbCTBa IMOJ, MPU3MOJ UX COOTBETCTBUSI KOHCTUTYIIMOHHOMY TEKCTY»®.
BBuIy yKa3aHHOTO, yUMTBIBAsI 3HAUEHMe, POJIb U IieJieTiojiaraHme mpeamMmoy-
sibl KoHCTUTY1LIMM, IPUEPXKUBASICh MHEHUS O PETYISITUBHOM BO3IeCTBUM
ee I0JIOKEeHUIA, lelaeM TakKe ¥ BbIBOJ, 00 aHTPOIIOLIEHTPUUYHOCTD ee Comep-
SKaHMS.

AHTPOTIOIEHTPUYHOCTh KOHCTUTYIIMOHHBIX ITOJOKEHUT 00 ob1ieuesno-
BeYEeCKMX LIEHHOCTSIX OTpaskeHa B cTaThbsaX OCHOBHOro 3akoHa PecryOnmku
Benapych: «HenoBek, ero mpaBsa, CBOOOAbI ¥ TapaHTUM UX Peaan3alii SBisi-
IOTCST BBICIIIEV IIEHHOCTBIO U IeJIbI0 00IeCTBa 1 TOCYAapCTBa»’ (4acTh mep-
Bas CT. 2); «[oCygapCcTBO OTBETCTBEHHO Tepel, rPakIaHMHOM 3a CO3IaHue
YCJIOBUMIA IJ1s1 CBOOOTHOTO M JOCTOHOTO Pa3sBUTHS IMUHOCTU»® (4acTh BTO-
pasi cT. 2); «I'ocymapcTBO OCYILECTBISIET PeryiMpoBaHie 3KOHOMMUUYECKOT
IesiTeIbHOCTY B MHTepecax yeJoBeKa U 00IecTBa; obecreuynBaeT Halpas-
JIeH/e Y KOOPAMHALIMIO TOCYOapCTBEHHOM U YaCTHOM 3KOHOMMUYECKON Aesi-
TEJIbHOCTY B COLIMAIbHBIX LIe/ISIX»® (4aCTh IIecTast CT. 14).

OmHMM 13 TIPUHIIUIIOB OCYIIECTBIEHMSI HOPMOTBOPUYECKO JIesITeTbHOC-
TU SIBJISETCST IPUHLINIT «3aLIUTHI IIPAB, CBOOOM, 1 3aKOHHBIX MHTEPECOB Tpa-
KIAH, I0PUANYECKMX JIUII, MHTEePeCcoB OOIIecTBa M rocyaapCTBa, COLMAb-
HOJ cripaBeayiMBoOCTU» 0 (a63. 5 4. 1 CT. 6), CyTh KOTOPOTO COCTOUT B TOM, UTO
Mpy TJITAaHMPOBAHUM HOPMOTBOPUYECTBA YUUTBHIBAETCS «...MHEHMe Hacese-
HUST Y MHTEPEChl €r0 PasINyHbIX TPYII, MOTUTUUYECKUX TTapTUit, peIurmno3-
HbBIX OPraHM3alii ¥ MHBIX O0IIEeCTBEHHBIX 00beIVIHEeHNI, 00eCIIeurBaeTC s
HaJyIeskanmii 6ayiaHc B TpaBOBOM PETyJIMPOBAHUM UX IPaB, CBOOO M 00sI-
3aHHOCTE C YUYETOM HAIMOHAJIbHBIX TPAAUIINIA Y COLMATbHBIX IIEHHOCTET
6eJIOpyCCKOTO Hapoja, rapaHTUPYeTCsT peanusaiys M 3aliuTa STUX IIpas,
CBO0OOJ, 11 00513aHHOCTE} B 1e/ISIX COLMATbHOM CIPaBeIIMBOCTU U TOCTUKe-
HMSI YCTOUMBOrO pa3Butus Pecrrybmmku Benapycb»!! (4. 5).

CrpemuTesibHOE pa3BuUTHe 00IeCTBEHHbIX OTHOILIEHNI, TOTaIbHAS U T10-
YTK TIOBCEMEeCTHasl 3aMeHa (M3MUecKoil MmapagurMbl X OCYIIECTBIIEHUS

¢ Bacuiesuu I. A. KommeHTapuii K 3akoHy «O HOpMaTMBHBIX ITPABOBBIX aKTaxX Pecry6mm-
ku Benapycb». MuHcK : UTHTepmpeccepsuc, 2003. C. 107.

" Koucruryuus Pecry6nuku Benapych 1994 rona [DneKTpoHHbII pecypc].

8 Tam ske.

° Tam 3ke.

100 HOpMaTMBHBIX IIPABOBBIX aKTaX [MEeKTPOHHBII pecypc].

1 Tam xe.
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uudpoBbIMM cepBUcaMy U IuiaT@opmamu, «MHOOpMaTU3aIMeit, TOPoKIa-
I0IIeli HOBYIO, IM(PPOBYIO peasibHOCTh OBITUS JIIOAEN»!2, «IIPaBOBOI OIpe-
JleJIeHHOCTbIO TeXHMKM (TaK Ha3bIBa€MOE IISITOe TMOKOJIeHMe TpaB yeoBe-
Ka, MpaBoBasi perjaMeHTalys JIOMOTHEHHOM PeaabHOCTI”, TEXHUYECKOTO
ycTpoiicTBa “google glass”)»!® ¢ ofHOI CTOPOHBI TPeOYET BCe GOJBIINX YCU-
JIVIIA 110 peraaMeHTal My IPaBOBOTO PEeTyAMPOBAaHMS STUX OTHOIIEHUT BO 13-
6eskaHMe xaoca, 37I0yTOTpebIeHit, HapylIeHUIi, COKPBITHSI, 3T0HAMepeHHO-
ro 06HapOIOBaHMSI, HECAHKI[MOHMPOBAHHOTO IOCTYTIA M MacIITabMpoOBaHMs,
Y TIPOYMX HETAaTUBHBIX IPOSIBIEHMI ITPoOesioB B mpaBe. Tak, A. M. [laBjiet-
IIVHA 3aK/II0UaeT, UTO «HeCTaOMIbHYIO COIMAIbHYIO0 PeaJbHOCTb OH (JeJo-
BeK. — M. A.) mbITaeTcs CTabMUIM3UPOBATh C IIOMOIIBIO ITpaBax'4.

W Takasi MpakTUKa MCUYUCISIETCS ThICSYENeTUSIMU YeloBeueCcKoi MUCTO-
pun. Benp ApeBHEMIINM 13 0OHAPYKEHHBIX K HACTOSIIIIEMY BpeMEeH CBOAOM
3aKOHOB SIBJIsIeTCs1 Komeke Yp-Hammy (ok. 2104-2095 rr. 10 H. 3.), OTHOCH-
TeJIbHO KOTOPOTO MCC/IeOoBaTe/l eqUHOITACHO YTBEPXKIAIOT, UTO Jake OH
He OB TIEPBBIM, ¥ TOBOPST O CYI[eCTBOBaHUY 60Jiee paHHUX I0PUAUIECKUX
TekcToB'®. Tak, B. K. AbaHacheBa OTMEYAET, UTO «I10-BUIMMOMY, CYIIECTBO-
BaJIM ellle ¥ He M3BeCTHbIe HaM ITOKa COOPHMKM 3aKOHOB, C KOTOPBIMU OBLIT
3HaKOM Yp-Hammy, Tak Kak ero 3aKOHbI He TTPOM3BOIST BIIeUAT/IeHUS TIep-
BOTO 3aKOHOZATeIbHOTO ombIiTa. Kak 3ameuaet U. Kinma, “yske hopmabHbie
MpU3HAKY — MaHepa HauMHaTh CBOJ] 3aKOHOB IMTPOJIOTOM, TakK ke Kak 1 mociie-
IoBaTe/lbHOE YIoTpebaeHue tukumbi, yKasbIBalOT HA JOBOJIbBHO Pa3BUTYIO
CTyTIeHb 3aKOHOMIATeNbHOM TeXHUKM”»'. HOpMOTBOpUYECTBO SIBJISIETCS IPEB-
HeliIIel aHTPOTIOIOTUYECKOM IPUAMNUECKON TTPAKTUKON, TIPUMEHSIeMOI ue-
JIOBEKOM [IJ1s1 KOHCTPYMPOBAaHMS IIPaBOBOI pealbHOCTM.

A ¢ gpyrovi cTopoHbl, HanpuMep, B. U. [TaB/ioB IpUXOONUT K BBIBOLY O He-
00XOOMMOCTM TIepecMoTpa «KpurepueB 3(PEGEeKTUBHOCTY HOPMATUBHOIO
MMPaBOBOTO PETryIMPOBAHNS, B3IISIA0B HAa HOPMY ITpaBa U ee MeCTO B CUCTEMe
COLIMAAbHOM pernaMeHTalumn»'" BBUAY Upe3MepHOIi «3aperyMpoBaHHOCTI»
00111eCTBEHHBIX OTHOIIEHUIA.

12 caesa H. B. AHTPOTIONIOTMYECKMIA TTOAXOM M TIpaBa YeJIOBeKa B YCIOBUSIX KJIUIIOBOTO
MbIIIIeHNs1 // YenoBek 1 MpaBo: MpobaeMa IeHHOCTHBIX OCHOBaHMIi TPaBOBOTO PeryampoBa-
HUS : COOPHMK HAYUHBIX TPYHLOB : [MaTepuasabl V MeXayHap. Hayd. KoHd., Akamemust MBI,
. MuHCK, 3-4 mas 2019 r.]. MuHck, 2019. C. 105.

13 [Tagnoe B. M. K Bompocy 06 aHTPOIIOIOTMYECKOM TUTIe ITpaBoTIoHuMaHus // TIpaBoBe[e-
Hue. 2015. N2 4 (321). C. 77.

1 Tasnemwurna A. M. KaTeropusi IpaBoBO# peaIbHOCTM B paMKaxX MHTErPaTUBHOI TeOpun
npasa // ®wiocodus mpasa U MMpaBa yeaoBeka : COOPHMK HAYUHBIX cTaTeil. EkaTepnHOypr :
Makc-Undo, 2015. C. 38.

5 Gadd C. J. The history and monuments of Ur, L., 1929. P. 140.

16 Apanacwvesa B. K. 3axousl Yp-Hammy // Bectauk apesueit ucropuu. 1960. Ne 1(71). C. 70.

7 [Tagnoe B. M. Teopusi IpaBOTBOPYECTBA B KJIACCUUECKOI OOIENMPABOBOI TEOPUYN U B
aHTPOIIOJIOTMYECKOM MOAX0e K IpaBy // BectHuk CaHKT-IleTepOyprckoro yHuBepcutera MBI
Poccun. 2019. N2 3 (83). C. 45. DOI: 10.35750/2071-8284-2019-3-43-48.
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B o mepskaHyue 3TOV MO3ULIMY IPUBEAEM B KaueCcTBe IMpyMepa KpacHoO-
pPeUYMBYI0 HOPMY HOBO# pefakiiuy 3akoHa «O HOPMAaTUBHBIX ITPAaBOBbIX aK-
Tax», COIJIACHO KOTOPOJi «M3MeHeHe HOPMaTUBHOTO ITPaBOBOT'0 aKTa paHee
yeM yepes Iof IoCJIe ero MpUHSITHUS (M3IaHKs), BHECEHMS B HETO IMOCTeTHUX
M3MEeHeHMI1 JOITyCcKaeTCs, KaK ITPaBmIo, HA OCHOBAaHUY Tpe6GOBaHMIT HOpMa-
TUBHOTO ITPABOBOT'0 aKTa O0JIbIIEN OPUIANYECKOV CUITBI, €CJIV MHOE He TIpe[i-
YCMOTpPEeHO 3aKoHamyu uiau akramu IIpesmmeHta Pecryonmuky Bemapych»!®.
Heob6xoaMMoCTh 3aKpervieHusl 3TOro 6apbepa MPOAMKTOBAHA IMHAMMKON
3aKOHOJIaTeTbCTBA.

B. 1. [1aBiioB cipaBedjiMBO OTMeYaeT, YTO «IIPaBO BCErna CyLeCTBYeT B
COLIMAIBHOM KOHTEKCTe, 60jiee TOT0, B KOHTEKCTe aHTPOIIOIOTUYECKOM, CBSI-
3aHHOM C aHTPOTMOJOTUUYECKMMM TPAKTUKaAMM, OeicTBusIMM jopei. 06-
mas mnpobiaeMa (QpyHIaMeHTaJTbHBIX aHTPOIIOJIOTMYECKUX M3MEHEHMIi, ec-
TeCTBEHHO, KacaeTcsl U TpaBa, OHA 3aTparuBaeT U AeCTBUE MpaBa, U ero
spdherTUBHOCTH» Y.

BaskHOVI B KOHTEKCTe OIeHKM 3(PHEeKTUBHOCTY HOPMATUBHBIX ITPABOBBIX
aKTOB BUIOUTCS HOBeJIa 3aKOHA «O HOPMATUBHBIX [IPABOBBIX aKTax», IIpef-
yCMaTpUBalolllas MPOrHO3MPOBaHKe TOC/IeACTBUI IPUHATUS HOPMaTUBHO-
ro IMPaBOBOro akTa (BrocieacTBuy CopetoM MuHMCTpoB Pecrry6nuku bena-
pych ObuTa yTBepskAeHa VHCTPYKUMSI TIO MPOTHO3MPOBAHMIO TTOCTEICTBUI
NpUHATUST (M30aHMsI) HOPMaTUBHBIX MPAaBOBbIX akTOB?’), cocTosIIee B pea-
JM3auuy MePOIIPUSITUIA 10 IBYM HaIllpaBIeHUSIM

1) ocymecTBieHMe OleHKM (MHAHCOBO-9KOHOMMWYECKMX, COIMATbHBIX,
9KOJIOTMYECKUX ITOCeACTBII IIPUHSITUSI HOPMaTUBHOI'O IIPAaBOBOTO aKTa;

2) OIeHKa PeTryIMPYIOIIEro BO3IeCTBMS POeKTa HOPMATUBHOTO ITPaBO-
BOT'0O aKTa Ha YCIOBMS OCYILECTBIEHMS TPEIITPUHUMATENbCKOM NesaTeTbHOC-
TU U OLIeHKA MHBIX MTOCJIEICTBUIT, KOTOpbIe BO3HUKHYT B Pe3y/bTaTe MPUHSI-
TUSI HOPMATVBHOTIO IPaBOBOTO aKTa (ab3al] BTOPOii YaCcTy IepBoii CT. 45)%L.

[Tpu 5TOM, TPOTHO3UPOBAHUIO COIIMAIBHBIX TTOCTECTBUIA TOAIEXKAT MPO-
€KTbl HOPMATUBHBIX ITPaBOBBIX aKTOB (ab3all BTOPOI YacTy IIeCTO CT. 45):

1) mpenycMmaTpuBaloiye n3MeHeHue MPaBoOBOTO CTaTyca rpakigaH (Ha-
JleJieH/e X HOBBIMM TIpaBaMM, OTpaHMUYEHUSIMU [IPaB, BO3JIOXKEHNE OO0~
HUTEIbHBIX 00513aHHOCTEH, COKpaIleHle Kpyra uX 00s13aHHOCTel), BBeleHe
WY yCUJIeHMEe OTBETCTBEHHOCTU TPaKIaH, a TakKKe CMSTrJaroe Wi oTMme-
HSIOLLMEe OTBETCTBEHHOCTb I'PaXkAaH;

8 O HOpMaTMBHBIX IIPABOBBIX aKTaX [MEKTPOHHBII pecypc].

19 [Taenos B. 1. K Bompocy 06 aHTPOIOIOrMYeCcKOM Turle rpaBononumanus. C. 77.

20 O MpOrHO3UPOBAHMY TIOCTEICTBI IPUHATHS (MU30aHMST) HOPMATUBHBIX [TPABOBBIX aKTOB
[OnekTpoHHBI pecypc] : moctaHoBieHne CoBeta MuHucTpoB Pecri. Benapych ot 25 ssHBapst
2019 r. N2 54 ; B pen. mocraHoBienusi Copera MuHuctpoB Pecri. Benapych ot 16.12.2020 r.
N2 728 // Hau. nmpaBoBoit VIuTepHeT-miopTas Pecrt. Benapycs. 18.12.2020. 5/48603.

21 O HOpMaTMBHBIX ITPABOBBIX AKTaX [DIEKTPOHHBIN pecypc].
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2) mpeaycMaTpuBaloliye CHUKeHe Win yBelndyeHne prMHaHCOBBIX, Bpe-
MEHHBIX U MHBIX 3aTpaT I'PakaH Py B3aMMOIeiCTBUM C TOCYIapCTBEHHbBI-
MM OpraHamu, yMeHbIIleH)e WIN YBeIndeHye KOJMMUeCTBa MpeiCTaB/seMbIX
UMM JOKYMEHTOB;

3) okasbIBaloIIye BAMSIHIE HA YPOBEHb XXU3HM TPakAaH, 3aHSITOCTh U PbI-
HOK TPYZQ, YCIOBUS U OIUIATY TPYy[a, ColiManibHOe obecrieyeHne, MeIUIMH-
CKoe 006CyXKuBaHMe, Ka4eCcTBO M AOCTYITHOCTb 00pa3oBaHMS, KUIUIIHbIE
rpasa.

[TomecTuB yeyoBeKa ¥ COBOKYITHOCTb 3JIEMEHTOB €r0O MPaBOBOTO CTATy-
ca Ha IMbeecTasl IIeHHOCTEe U 1ejieii 001ecTBa 1 rocy1apcTBa, JaabHee
IeMiCTBUSI TOCYIAapCTBEHHOV BJACTU TpeAolpeneneHbl aHTPOIOLeHTPUY-
HbIM CcofepsKaHMeM.

XapaKTepucTuKa KapTMHbBI IPaBOBOI peasibHOCTU, CHOPMYIMPOBAHHOIM
TOCTKIaccuueckoi ¢unocodueir, GrecTsiiie IpeacTaBieHa BbIZAIOIIMM-
Csl POCCUIMCKMM METOHOJOroM pucnpymenuun Wnbeit JIbBoBuuem Yect-
HOBBIM, KOTOPBI/I OTMeuaeT, 4TO: «1) MpaBo co3maeTcss (KOHCTPYUPYETCs)
JIOAbMM; 2) MPaBO 00YCIOBJIEHO VMCTOPUUECKMM U COLMIOKYJIBTYPHBIM KOH-
TEKCTOM; 3) MpaBO — MHOTOTPaHHbIN, MOTEHIIMAJIbHO HeucuepriaeMbiii B
CBOMX BHEIIHUX ITPOSIBIEHMSIX (DeHOMEH; 4) IpaBo CYIIECTBYET B 3HAKOBOI
(opme u npakTUKax (MOBeAeHYECKUX U OUCKYPCUBHBIX, MEHTA/IbHbIX) JIIO-
neii. UemoBeKOopa3sMepHOCTb, KOHCTPYUPYEMOCTb, 3HAKOBOCTDb U MpaKTuUue-
CKasl OpPMEHTVPOBAHHOCTh — IVIaBHbIE MOYChI OBITHS ITpaBa C TOUKM 3PEHMS
rmocTMeTad3nuecKoro MbIIIIEHNUSI»*2,

[TpakTuUeckass OpPMEHTUPOBAHHOCTb OEJIOPYCCKOTO HOPMOTBOPYECTBA
00yc/oB/IeHa KOHCTUTYIIMOHHBIMM MMITEpAaTUBAMM «COLMATbHO CIIpaBe -
JIMBOTO 0OIIeCTBa», KOTOPbie (POPMUPYIOT ITPABOBYI0 PAMKY MepPOIPUSTHUI
rOCyIapCTBEHHO MOMUTUKH, U B YCJIOBUSIX COBPEMEHHBIX BbI30BOB U YIPO3
orocpenoBaHa MOUCKOM 3G dEeKTUBHbBIX pellleHnii ¥ CUMMeTPUUHBIX OTBe-
TOB B LIeJISIX 0OecreueHns yCTOMUMBOTO COCTOSIHUSI 6@30TIaCHOCTM CTPaHbI.

Cdepy HalMx UCCIeN0BATEIbCKMUX MHTEPECOB COCTABIISIET PsIL OTpaciei
6e/10pyCcCKOTO 3aKOHOATENbCTBA: CeMelfHOoe, COI[MalbHOe U TEeHCHOHHOE.
BBuay 3TOro AJis1 HaC OYeBMIHA YCIIEIIHOCTb Psiia HOPMOTBOPUYECKUX pe-
[IeHWT, MPUHSITE KOTOPBIX, KAK HAM BUIMUTCSI, 00YC/IOBIEHO aHTPOIIO/IOTH-
YeCKMMU MPUUYMHAMUA. B 4aCTHOCTH, MOKeM YIIOMSIHYThb pelieHue 00 n3me-
HeHMY CyObeKTHOTO COCTaBa COorMalleHus o AeTsx. B uactHocTy, 1o 1 mions
2020 r. B cootBeTcTBUM ¢ Komekcom Pecriybnuku Benapych o 6pake u ceMbe
(1999)% (manee — KobC) Takoe cormalieHyue 6bUIM BIIPaBe 3aK/II0UaTh TOJTbKO

22 YecmHos M. JI. TIpaBoBasi peaJbHOCTb KaK MPeIMET MMOCTKIacCuueckoi (umocobpun
rpaBa // Poccuiickuii sxypHai npaBoBbIX ucciegoBanuii. 2019. T. 6, N2 2. C. 30.

% Kogekc Pecrybnuku Benapych o 6pake 1 ceMbe [eKTpOHHBIN pecypc] : 3akoH Pecrr.
Benapych ot 9 mtons 1999 r. N2 278-3 ; B pen. 3akoHa Pecrt. Benapycs ot 19.05.2022 1. N2 171-3 //
Hau. mpaBoBoit InTepHeT-nIopTas Pecrr. Benapycs. 24.05.2022. 2/2891.
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pasBoOASILIIMECS CYIIPYTH, MMEIOIIe 00X HeCOBEePIIEeHHOIeTHUX JIeTeil. 3a
PaMKO#1 OCTaBajMCh: JIMIIA, IIPOXKUBAIOIIME COBMECTHO, COCTOSIIME B (ak-
TUYECKMX OPauHbIX OTHOIIEHMUSIX, MMEIOIINe OOIIMX HeCOBEePIIeHHOIeTHUX
IeTeit; nuila, He MPOKMBAIONIME COBMECTHO, COCTOSIBINNE B (haKTUUECKUX
O6pavYHbIX OTHOIIEHUSX, MMEOII/e 00X HeCOBEPIIEHHONIETHUX JeTelt; Cy-
MIPYTU, MUMEOIIVe 001X HeCOBePIIeHHOJIETHUX IeTel, He HaMmepeBalole-
Cs1 pacTopraTth Opaxk.

B uensx obecrieueHus peanusaly MPUHLUIIA yuyeTa HAUTYUIIUX MH-
TepecoB pebGeHKa IMPU MPUHITUM PelleHMii B OTHOIeHUM feTei ¢ 1 mioms
2020 r. cyOBEKTHBIN COCTAaB COIJIAIIEHUS O AEeTSIX ObUT pacIIMpeH, a TaKke
pasTpaHMueH TMOPSIIOK 3aKII0UeHMsT TaKUX COIVIallleHui: B TTopsiaKe, TIpef-
YCMOTPEHHOM [IJIS1 3aK/IFOUEHMS] MUPOBBIX COTTIAIIEHUN ([IJIS1 Pa3BOISIINX-
Cs1 CYIIPYTOB-pOAUTENIeN); MyTeM 3aK/IIUeHUS] POOUTENSIMU COIIallleHUsT B
MUCbMEHHOV (popme, MoAeXallero HOTapuaabHOMY YOOCTOBEPEHUIO (IJ1s1
BCeX KaTeropuii poaourtesnei).

B 11€J10M CTOUT OTMETHUTD, YTO BHEIpEHNE B OeI0pyccKoe OpauHo-ceMeit-
HOe 3aKOHOJATe/IbCTBO BCe OOJIbIIEro Umcia JOTOBOPHBIX MHCTPYMEHTOB,
YTO eCTb IPOsIBJIeH e AMCTIO3UTUBHBIX Haval B eiiCTBUMZY, CBUIETeTbCTBY-
€T 0 ero aHTPOIOLEHTPUUYHOCTH. Tak, Hanpumep, B KobC 3akperieHs! cie-
IVIOIJe TOTOBOPHBIE MHCTPYMEHTHI: GpauHblii 4OTOBOP (CT. 13, cT. 13'); co-
ranieHne o AeTsax (CT. 76'); comiamenne o6 yruiate amumeHTOB (cT. 10317);
JIOTOBOP CyppOTaTHOTO MaTepUHCTBA (CT. 52); MOroBOpP 00 YCIOBUSX BOCITH-
TaHUS U CofepskaHus nereii (cT. 171).

OTa MbICJIb BBICKA3bIBAJIaCh TAJAHTIMBBIM OETOPYCCKMM METOHOI0TOM
opuctpyneiuu B. . [TaBoBbIM, KOTOPBI B KaueCTBe CBUIETETbCTB BbI-
TEeCHEeHMSI TOCyJapCcTBa M3 Ipoliecca MpaBOyCTAHOBIEHMSI HA3bIBAET aKTy-
aJIbHOCTb M TOCyIapCTBEHHO-YaCTHOIO ITapTHEPCTBA, IIMPOKOe pacIpo-
CTpaHeHlMe MeAVATUBHBIX U MOCPEIHNYECKUX TTPAKTUK, CO3IaHMe IPABOBBIX
MPOLeAYP CAMO3aHSITOCTH TpaskIaH?.

MHoOTrOouMCIeHHbIe TPUMEPbI U3 TIEHCMOHHOTO U COIMaTbHOTO 3aKOHO/A-
TEJIbCTBA TAKKE CBUIETEIbCTBYIOT 06 aHTPOIOIEHTPUUYHOCTH GEI0PYCCKOTO
HOPMOTBOPYECTBA.

B kauecTBe mpuMepa BCIIOMMHAETCS HAYaJ0 IMEHCUMOHHOI pedopMbl.
C 2017 r. meHCHMOHHBIV Bo3pacT B Pecrrybuke Benapych Hauasn yBenMumnBaThCs
Ha 6 mecTb MecsitieB ¥ B 2023 T. mocTur GUHAILHOTO 3HAYEHUSI: 1T MY>KUMH
- 63 rona; oyis skeHIIWH — 58 jeT. [lapasuienbHO ¢ yBelnuueHrem eHCMOHHO-
ro Bo3pacra exxerofiHo ¢ 2017 r. yBenmMumuBaiach Ha 6 MeCs1eB MPOLOIKUTEIb-

2 Andpusiuiko M. B. CornaiieHne 06 yruiate aaMMeHTOB KaK VUCTIO3UTUBHbIN MHCTPYMEHT
perynupoBaHus OTHOIIEHMI 110 TIOBOAY cofepskanus // IIpaBo: MCTOPUS U COBPEMEHHOCTb.
2020.N2 1(10). C. 71.

% [Maenoe B. U. TocymapcTBO 1 mpobeMa IpaBoreHesa B aHTPOTIONIOTMYECKOM ITOAXO0e K
rpaBy // Bectuuk Akagemuu MBI Pecriy6iuku Benapych. 2018. N2 1(35). C. 215.
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HOCTb CTaska paboThbI C YIUIATOV B3HOCOB B CUET 00s13aTe/IbHOTO rOCyAapCTBEH -
HOT'O COLIMAIbHOTO CTPAaXOBaHMSI, HAJIMUME KOTOPOTO SIBJISIETCSI HEOOXOIMMBbIM
yCI0BMEM 1S Ha3HAUeHMsI TPYAOBOI MeHcuu 1o Bo3pacty (B 2025 T. u mo-
Cleyolye ToAbl YCTaHABIMBAETCS NMPOAO/DKUTEIBbHOCTh CTPAXOBOIO CTaxka
B npepnenax 20 jeT mjisi My>KUMH U JKeHIIWH). YCTaHOBJIEHVE HOBBIX KOJMYe-
CTBEHHBIX 3HaUEeHMI1 (ITPOJO/DKUTEBHOCTh CTPAXOBOrO CTaka, MEeHCMOHHbIN
BO3pacT) OTOABUTaIO Ha 6 MecCsLeB peanu3alyio rpakgaHaMy IipaBa Ha Tpy-
IOBYIO TIEHCHMIO TI0 BO3PACTY, UTO TPebOBaJIO pa3pabOTKM aabTepHATUBHBIX
CTUMYTUPYIOIIMX MEXaHU3MOB, CIIOCOOHBIX TMOBBICUTb COLMAIBHYIO 3allly-
IIEHHOCTb IPaXXAAH ¥ HUBEIMPOBATh MOTEHIIMATBHO BO3SMOXXHYIO HATPSKEH-
HOCTb B 0611ecTBe. KOHCTpyrpoBaHye MpaBoBOi PeaIbHOCTY ITPUMEHUTEb-
HO K peaju3alyy paccMaTpuBaeMoOli MEeHCMOHHOM pe@opMbl MPOSIBUIOCH
B 000CHOBaHMM, IKCTIEPTHU3E, @ 3aTeM U BO BHeIpeHUM B 3aKOHOHATEIbCTBO
psi/ia YCIeIIHbIX ¥ BeChMa MPOTrPeCCUBHBIX TEHCYMOHHO-TTPaBOBbIX HOBEJLI:

1) MexaHM3M yBeIM4YeHMSI pa3Mepa Ha3HaYeHHOV TPYAOBO MEeHCUN 10
BO3pacTy 6e3 ee MOMydYeHUsT TP MPOAOIKEHMM PAbOThI, UTO MO3BOJISIET 32
KaXX[Iblii TOZl paboThl CBEPX TpebyeMOro cTaska Iocjie TOCTUKeHUS TTeHCH-
OHHOTO BO3pacTa yBeJIMYMBATh pa3Mep Ha3HAUEHHON MeHCUM Ha oIpene-
JIeHHOE KOJMYEeCTBO IMPOIeHTOB, MCUUC/ISIEMBIX OT 3apaboTKa, 13 KOTOPOTo
UCUNCISIETCS TIeHCUsT (HarpuMep, 1Mo UCTeUueHUM OLHOro roja paboTel 6e3
TTOJTyYeHMsI TIEHCUY, Ha3HAUeHHasI TTeHCus OyIeT yBeimyeHa Ha 6 %);

2) IbTOTHBIV MOAXO0[, K UCYMUCIIEHMIO CTPAXOBOTO CTaxka BBUAY 3aHSITOCTU
OTAENbHBIX KaTeropuii TpakaaH COLMaIbHO UJIM TOCYapCTBEHHO 3HAUMMBbI-
MM BUAAMU AESATeTbHOCTU (BOCHUTAHME M YXOF, 3a JeTbMU-UHBUIUIAMU;
IIUTeIbHAs MHBAIMIHOCTD; POXKIEHME YeThIpeX Miu 6osee geTeii);

3) HOBbIe MeXaHM3MbI pacuyeTa TPYIOOBbIX MeHCHII (TIPY HEIIOJHOM CTpa-
XOBOM CTasKke; [J1s1 JIUIL, MUMEIOIIMX TPYIOBOI CTaxK CBbIIIE 45 JIeT y MY>XKUUH U
40 neT y KeHIH); VHbIE.

Crienduka cocTostHUs AeMorpadguyeckmx MpoIeccoB Kak Helb3s JTyd-
e OTpakaeT AHTPOTIONIOTMYECKME ACTIEKThI HOPMOTBOPYECTBA, TaK Kak
00yC/IOBIMBAEeT HEOOXOOMMOCTh OZHOBPEMEHHO KOPPEKTMPOBKM HAIVO-
HaJIbHOTO COLIMAJIbHOTO 3aKOHOIATENbCTBA B LIeISIX CTUMY/IMPOBAHUS ecTe-
CTBEHHOTO TPUPOCTA HACeJeHUs ¥ MepeopueHTalMy COIMaabHO-0becrTe-
YMTEJIbHbIX OTHOIIEHMIT?® B 1e/IsIX GOPMUPOBAHMS Y TPaKAaH OCO3HAHHOTO
M OTBETCTBEHHOTO OTHOIIEHMSI K MaTepPUHCTBY, OTI[OBCTBY, IE€TCTBY, CTape-
HUIO, COOCTBEHHOMY 3[I0POBBIO.

B yvactHOCTH, B 2014 romy yuypexkgaeTcsl M BIIOCAeACTBMUM HEOOHOKpAT-
HO HoBeuaupyetcs (2015, 2019, 2021, 2022 r.) MHCTUTYT CeMEHOTO Ka-

26 CM.: AHOpusiuko M. B. TlepeopueHTaIs COIMAIbHO-00€CTIeUNTEIbHBIX OTHOLIEHUI B
acrieKkTe Mo aepsKaHust yCTOUMBOTO COCTOSIHMS IieMorpaduueckoi 6e3omnacHoctu // FOctutimst
Benapycu. 2016. N2 9. C. 63.
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MUTAana «B LeJsIX CO30aHNs OOTIOIHUTENbHBIX YCIOBUI AJ151 YKPEIIEeHUS UH-
CTUTYTa ceMeii ¢ neTbMu, GOpMMUPOBAHUS AOJTOCPOUHBIX IKOHOMUUECKUX
MPEeJOChUIOK YCTOMYMBBIX MPOIECCOB AeMOorpadyeckoro mpupocra Hace-
JIeHUSI PecIyOIuKM, YCUIeHUs COIMAIbHOM 3aIIUThl ceMelt, BOCIIUTHIBAIO-
HIUX AeTeli»?’; «B 1esiX pa3BUTHS JOATOCPOYHOI rOCyIapCTBEHHOM Mo ep-
KK MHOTOJETHBIX CeMel, CTUMYJIMPOBAHUS POKIAEMOCTU U YKpeIIeHUs
MHCTUTYTa ceMbu»?8, TIo cocTtossHMio Ha 1 sHBaps 2023 r. otkpeiTo 121 911
IeTIO3UTHBIX CueTOB «CeMelHbIN KalluTad», U3 KOTOPbIX 82,5 ThIC. IEIO3UT-
HBIX CUETOB Ha CymMMy 825 MyiH nomiapoB CIIA u 39,4 TbiC. AeMIO3UTHBIX CUe-
TOB Ha CyMMy 939 MTH py6seii®.

PacimpsieTcst mepeyeHb roCcygapCTBEHHbIX ITOCOOMIT Ha IeTei, HAaCUUThI-
BaIOIIMI1 B HAcTOsIIee BpeMs 11 HaMMeHOBaHMIA, a TakKkKe M3MeHSIeTCS 1O -
X0[I, K MpUMeHsIeMOMY pacueTHOMY IT0Ka3aTeslo MpU UCUYMUCIEHUN OT/ellb-
HBIX BUIOB TaKMX MIOCOOMIi: CpedHsIsl 3apaboTHasI Ij1aTa 1o pecmyonmke™.

[Tonaraem, B 06111eM BU€ TIOTyUYE€HHbIE PE3Y/IbTAThl MOTYT ObITh M3JI0Ke-
HBI B BUJIe CJIETYIOIIX 00001IeHIIA.

1. ITpeamb6yna Koncturyunu Pecrry6nmky benapych xapakTepusyeTcst aH-
TPOIOLIEHTPUYHOCTBIO COeP’KaHMs M HalelleHa PeryasaTUBHBIM BO3IeiCT-
BMeM. BBuay yKa3aHHOIr0, YTOUHEHUIO TTOMIeXXuT 1. 18 [Ipunoxkenus K 3a-
KoHy Pecry6nuku Benapych «O HOpMaTUMBHBIX ITPABOBBIX aKTax» B aCleKTe
YeTKOrO YKa3aHMsI Ha pa3rpaHuyeHye rnpeaMmOys pa3nnMuHbIX BUA0B HOpMa-
TUBHBIX [IPABOBBIX aKTOB BBUY HEe UAEHTUUYHOCTU IOPUAMNYECKOV CUIIBI I10-
CJIeJHUX.

2. HopMOTBOPUYECTBO SIBJISIETCS PEBHENIIel aHTPOIIOJIOTUYECKON I0pU-
IVYECKOM MPAKTUKOM KOHCTPYUPOBAHMS TPABOBOI peaqbHOCTH, CPEICTBOM
CTabMIM3ALMY COLVATBHOM PEaTbHOCTH, UTO C OJ{HOI CTOPOHBI CITOCOOCTBY-
eT 3alIuTe MpaBs, CBOOO],  3aKOHHBIX MHTEPECOB I'PaskaH, a ¢ APYroii CTopo-
HbI — UpEBaTO 3aperyIMpOBaHHOCTHIO OTHOIIIeHU . PellleHne — 00beKTUBHAs
u 3a671aroBpeMeHHast Bepu@uKaLys IPOeKTOB HOPMAaTUBHBIX ITPABOBBIX aK-
TOB TTOCPECTBOM MPOIEAYPbI OLIEHKU PETYIUPYIOIIETO BO3AECTBS.

27O DOTOMHUTETbHBIX Mepax roCygapCTBEHHON MOLJePIKKM ceMeit, BOCIIUTHIBAIOIMUX
JeTeit [DneKTpoHHbI pecypc] : ka3 IIpesunenra Pecr. Benapych ot 9 nekabpst 2014 . N2 572 ;
B peq. Vkasa IIpesupaenTa Pecrr. Berapych ot 25.10.2022 r. N2 381 // Hati. ripaBoBoii IHTepHeT-
roptas Pecr. Benapycb. 03.11.2022. 1/20586.

28 O cemeitHOM KamuTale [DMeKTpOHHbI pecypc] : Ykas [IpesunenTa Pecrn. Benapych oT
18 cenr. 2019 1. N2 345 ; B pen. Vkasa [Ipesunenta Pecn. Benapych ot 25.10.2022 r. N2 381 //
Haur. mpaBoBoii aTepHeT-nopran Pecr. Benapych. 03.11.2022. 1/20586.

2 MUHTpYy[a: pa3Mep CeMefHOTO KanuTasaa YBeIUumuics Ha 15 IpoIeHTOB U Tenephb Co-
crasiisieT mouTy 30 ThICSTY py6seit [DneKTpoHHbI pecypc] : Benapych Ceronns, 1998-2023. URL:
https://goo.su/IEHgqW (mata obpamiennsi: 31.01.2023).

30 O rocymapCTBeHHBIX TTOCOOMSIX CEMbSIM, BOCITUTBIBAIOLIVM JieTelt [MeKTPOHHbIN pecypc] :
3akoH Pecr. Benapych ot 29 meka6psi. 2012 r. N2 7-3 ; B pen. 3akoHa Pecri. Benapych oT
30.12.2022 1. N2 229-3 // Ha1i. mpaBoBoit iHTepHeT-miopTan Pecr. Benapych. 04.01.2023. 2/2949.
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AHTPOIIOJIOTUYECKUI IOXO0/I, K U3VUYEHUIO
N COBEPIIEHCTBOBAHUIO ITPAKTUKHA
ITIPABOBOI'O PEI'VVINPOBAHUSA

. J1. Bepiiok
Benopycckuti zocydapcmeeHHslli yHusepcumem

IMoctynuia B pegakiuio 21 nekabpst 2022 r.

AHHOTAUMSA: B CTaThe MTPOBOAMUTCS JOKTPUHAIBHOE PasTpaHUyeHe paBo-
BOTO PEryJIMpoBaHus 1 MPaBOBOTO BO3/eicTBsI. OCHOBHBIM KPUTEPUEM [IJIsI
3TOTO MPU3HAETCS IIPABOBOE CO3HaHMe CyOhEKTa, OCYIECTBIISIONIEr0 pean-
3alMI0 MPABOBBIX HOPM. JIOKa3bIBAETCs, UTO TPEIMETOM ITPABOBOTO BO3/eii-
CTBUSI SIBJISIETCSI TIPABOBOE CO3HaHMe cyOobekTa. [[peqMeToM IpaBoBOTO pery-
JVMpPOBaHMs TIPU3HAIOTCS O6IIeCTBEHHbIE OTHOIIEeHNS. IMIIepaTUuBHOCTD
paccMaTpyuBaeTcs B Ka4eCTBe YHUBEPCATbHOTO CBOMCTBA IPABOBOTO PEryn-
POBaHUS, KOTOPOE MOSKET ITPOSIBIISTHCS JIUIIb C PA3HOM CTETIeHbI0 MHTEHCYUB-
HOCTH JIJIS1 K&K[TOTO, KTO BOCIIPMHMMAET cebst HOCUTeneM 00sI3aHHOCTel 6o
00s13aTeNIbCTB B IIpaBe. B CBOI0 ouepe/ib, MpaBOBOE BO3/EICTBYE IPOSIBIISIETCS
B IBYX HaIlpaBJIeHUSIX — ITPaBOBOE MOOIIPeHe U TPaBOBOe TIOATATKMBaHME.

KiroueBsle cioBa: MpaBoBOe peryanpoBaHye, MPaBOBOe BO3AEICTBUE, UM-
TepaTUBHBI, IVCIIO3UTUBHBIN, ITPAaBOBOE CO3HAHME, COOCTBEHHOE YCMOTpe-
HUe.

ANTHROPOLOGICAL APPROACH TO THE STUDY
AND IMPROVEMENT OF THE PRACTICE
OF LEGAL REGULATION

I. L. Vershok
Belarusian State University

Abstract: the article draws a doctrinal distinction between legal regulation
and legal influence. The main criterion for this is the legal consciousness of
the subject implementing the legal norms. It is proved that the subject of legal
influence is the legal consciousness of the subject. Public relations are
recognized as the subject of legal regulation. Imperativeness is considered as
a universal property of legal regulation, which can manifest itself only with
varying degrees of intensity for everyone who perceives himself as the bearer
of duties or obligations in law. In turn, the legal impact is manifested in two
directions - legal encouragement and legal push.

Key words: legal regulation, legal influence, imperative, dispositive, legal
consciousness, own discretion.
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CyllecTBEHHOJ ITPeanoChlIKO 3G HEeKTMBHOCTY ITPABOBOI0O PETYIMPOBaA-
HUSI CJIeflyeT MPU3HATh ONTMMAa/IbHOCTb BbIOOPA ero npeamera 1 Metoaa. Me-
TOJI, TIPABOBOT'0 PeryaMpoBaHys 6epeTcs 3a OCHOBY KiaaccubuKauum U Jajib-
HeJilIero u3yyeHusi KOMIIOHEHTOB CUCTEMBbI ITPaBa, MCIIOIb3yeTCsl B KaueCTBe
ToKa3aTesisi MHTeHCUBHOCTM roCyJapCTBEHHOTO BO3/1e/CTBMS Ha 0011leCTBEeH -
Hble OTHOIIIEHUSI WJIM 3KeCTKOCTY I0PUINUECKOI CBSI3U MeXITy CyObeKTaMu ITpa-
BOOTHOLLIEeHMS. [IJ151 y4aCTHMKOB IPAaBOOTHOLLIEHMIT MeTOZ, OTIPeAeIsieTCs Kak
TIOJIOKeHVe MeXITy HMMM, OTIOCpeIoBaHHOe UX MpaBaMy U 00s13aHHOCTSIMM!
MU KaK PacCTaHOBKA CyObEKTOB OOIeCTBEHHBIX OTHOIIIEHUI «B T€ WM MHbIe
MCXOMHbIE I0pUAMYeCKye MO3ULMN»2. B yKa3aHHBIX XapaKTepUCTUKaX MeTO-
Jla OCTaeTCsI OTKPBITHIM BOITPOC O XapaKTePUCTUKE U POJIU CYObEeKTOB, K KOTO-
pPBbIM aJipecoBaHa Ta WM MHas IpaBOBasi HOpMa, MOCKOJIbKY IMPAaBO KaK TaKo-
BOeE CaMo I10 cebe HMUero He YIIOpsSiOUMBaET, He CBSI3bIBaeT U He paccTaBiIsier.

IanHas TpobJieMa He MOXKeT ObITh pa3pellieHa JIMIIb B paMKaX Y3K0O-I0pu-
JMYEeCKOTo HampaBIeHNsI UCCAeN0BaHUIA O CYIIHOCTY M MeTO[aX MPaBOBOTO
peryiupoBaHusi. B 11e/isIX BceCTOpPOHHEro 1 06’beKTMBHOIO HAyYHOTO M03Ha-
HMS M COBEPIIEHCTBOBAHMS MPAKTUKM peaan3alyum mpasa, peacTaBiIsieTcs
3BPUCTUYECKM MTPOAYKTUBHBIM MCIIOIb30BaHNME MHOTO, aHTPOIIOIOTUYECKO-
O MOAX0a K ee U3yUeHUIo.

Ha yka3aHHOJ MeTOm0/IOTMYEeCKOM OCHOBE ITPOBeleM pa3rpaHMJeHye Ipa-
BOBOTO PEryJIMpOBaHMs OT IPABOBOTO BO3AeicTBMS. Tak, TpaBOBOE BO3ENCT-
Ble IIpe/ICTaBJIsSIeT COO0J CJIOKHbIE pa3HO-YPOBHEBbBIE ITPOLIECCHI TPAHCISILINMA,
BOCITPUSITUSI, OTPaskeHMsI, OCMBICTIEHMSI M MHTepIIpeTauuy nubopMaum mpm
B3aMIMOJIEICTBUM MEXIY JIIOJbMU. DTO HeITpepbIBHOE MH(OpMAaI[MOHHOE BJN-
sTHYE Ha SMOLIMOHAIbHOE, ICUXNYECKOe COCTOSIHME Y KOTHUTUBHYIO 1€SITeJIb-
HOCTb KaXXI0TO Uel0BeKa, KOCBEHHO WIM HeIOCPeICTBEHHO BOBJIEUEHHOTO B
MpaBOBYI0 KOMMYyHMKaLM0. [I[penmMeToM MpaBOBOTro BO3JeiiCTBUS (paKkTuye-
CKU SIBJISIETCS IIPABOBOE CO3HAHME yYaCTHMKA ITPaBOBOTO B3aMMOAECTBUSI.
[IpaBOBOE BO3/€1iCTBYE HEIIPEPBIBHO U MIPeIoaraeT HaJuuue MexaHu3MOB
00paTHOII CBSI3M, KOTOPbIE B KOHTEKCTE KMOePHETUKM ITPMU3HAIOTCS Hanbosiee
CYyLIeCTBEHHbIMM [TapaMeTpaMy BCEX CAMOPETryINPYIOIINXCS CUCTEM. B cumy
9TOTO ITPaBOBOE BO3/IeJiCTBME HAIIPaBIeHO Ha obecIieyeHe cCaMOHacTpanuBa-
€MOCTU ¥ CaMOObOyUeHMsI, a Tak)Ke CaMOCOXpaHeHMsI® yesloBeKa, BKIIIOUeHHO-
rO B [IPaBOBOE B3auMMO/JIeliCTBIE.

B cBOIO OUepenb, TpaBOBOE peryaMpoBaHye 3aKI04aeTcs BO BHellHe hop-
MaJI¥30BaHHOM, Pall¥IOHA/IM3MPOBAHHOM I0PUAMNYECKOM OITOCPeIOBaHMM 00-

! Cm.: BowHo C. B. Cloco6bI 1 MeTO[bI IPAaBOBOTO peryanpoBanms // [IpaBo 1 cCOBpeMeHHbIe
rocyzapcraa. 2014. N2 3. C. 54.

2 Anekcees C. C. O61ast Teopus rpasa : B 2 T. M. : I0pup. nur, 1981. T. 1. C. 246, 295.

5 CMm.: @posnos M. T. OpraHnveckuii JeTepMUHMU3M, TeJIEOJIOTUS U 1[eJIeBOJ MTOAX0[, B IC-
cnenoBanuy // Mup yenoBeka: HeOIpeneleHHOCTb Kak BbI30B / OTB. pel. I. JI. benkuHa ; pen.-
coct. M. Y. ®ponosa ; npenuci. C. H. Kopcakosa 1 M. . ®ponosoit. M. : JIEHAH/I, 2019.
C.27-28.
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1I[eCTBEHHbIX OTHOIIIEHNI1, CBI3aHHOM C CO3/IaHMeM CTMMYJIa K IIpaBOMEpPHO-
My MOBeIeHMIO U IIpeAlioarailleM Hajudue OTBETHON peaKlLyy Ha Hero.
OHO AMCKPETHO U HaIlpaBJIeHO Ha CYO'beKTOB ITpaBa, IIpernosaraeT Ux pamy-
OHaJIbHOE TIOBeJIeHNe B I0pUANUYeCKO geiicTBuTenbHOCTU. Hamboree 1ene-
Cc000pa3HbIM IJIS1 U3YUeHUSI CrielM(pMKM ITPaBOBOTO PEryaMpPOBaHMS CJIeIyeT
MMPM3HATDh YETKYIO XapaKTepPUCTUKY He IpeamMeTa, a ero MeToia.
PaccMOTpuM CJIOKMBIIYIOCST KiTacCUpUKAIMI0 METOLOB ITPAaBOBOIO PETy-
JUPOBaHMSL. B opuamnuecKkoi TOKTpMHe Haubojee MUPOKO PacIpoOCTPaHEHO
JleJieH)e MeTO/IOB IIPAaBOBOI'0 Pery/JIMpOBaHMs Ha MUMITIepaTUBHbIN U IUCIIO3U-
TUBHBII, C JOTIOJTHUTEIbHOI XapaKTePUCTUKOIM PEKOMEHIALIMY M ITOOIPEHMST?,
TaKKe MMeHyeMbIX B KauecTBe MeTo0B. OHaKo IpyMevaTeIbHO, UTO B KOH-
TeKCTe roCyIapCTBeHHOI0 YIIpaB/ieHMsI, B KaueCTBe MeTO/IOB IIPaBOBOI'O pery-
JIMPOBaHMSI 060CHOBAHHO MTPU3HAIOTCS LIEHTPAIM3aIINS U TeleHTpaaIu3aLys’.
Konuenuumu, cBsi3aHHbIe C BblJeJIeHMEM MMIIEPAaTUBHOTO (LleHTpaln30-
BAHHOTO0) U AMUCIIO3UTUBHOIO (AelleHTPaan30BaHHOI0) METOI0B TPaBOBOTO
peryamMpoBaHusI B KauecTBe ITepPBUYHBIX®, ObUIM HalleJIeHbl Ha ITPAKTUUECKYIO
anpobaInio ux AMaJeKTUIeCKOro MPOTMBOIIOCTABIEHNS, OMHAKO IIPU 3TOM
MOIUePKMUBAIIOCh, UYTO B KaXKA0J OTpaciau mpaBa MeToJ HEIIOBTOPUM U MOJI-
yepkuBaeT ee crenuduky’. OMHAKO Ha IMPaKTUKe HU OJHA OTPaC/ib ITpaBa He
JCIIONb3YyeT B UMCTOM BUIe MMITE€PaTUBHbIN UV OIVMCIO3UTUBHBIN MeTo. OHMU
JIUIIb TI0-Pa3HOMY coueTaloTcs ApyT ¢ apyrom?. CTpeMsicb KOMIIEHCHMPOBATh
HeJ0CTaTKM KIaCCUUYeCKOro y3K0O-I0pUaMIeCckoro (MHCTPYMEHTaJbHOT0) OIT-
pelesieHNs] MeTO/ia IIPaBOBOIO PeryaMpoBaHMsl, HEKOTOpPbIe aBTOPbI OO~
HUTEIbHO BbIIEJISIOT TUIIBI ¥ CITOCOOBI IIPAaBOBOTO PEryIMPOBAHMSI’, UTO UMe-
eT oIpeeeHHbI SBPUCTUYECKNII ITOTEHIMAJI, HO He pacKpbIBaeT CYyTh pe-
aJIbHOTO BO3/IeJICTBMSI ITPaBa Ha IpaBOBOE CO3HAHME KOHKPETHBIX CYyObeKTOB
Ha YeJIOBeKa B 11eJI0M. AHTPOIIOJIOTMYeCKMe TIPeIIoChl/IKM MeTo/ia [TPaBOBO-
ro peryJiMpoBaHus 1 IMPaBOBOTO BO3/IEIICTBYS MO-TIPEXKHEMY OCTAIOTCSI HeM-
3YUYeHHbIMM, B TO BpeMsI KaK MeTO/I KakK CIIoco0 TOCTVKEHMSI OIpeie/IeHHOM

4CmMm.: KoxesHukos B. B. Teopust TocyapcTBa 1 MpaBa : yu4eOHUK : B 2 4. M. : TIpocIiekT,
2021.4Y. 2. C. 632.

$CM.: Maxuna C. H. [leieHTpaan3anyst M IeHTPpaam3aiis rocyJapcTBeHHOTO YIIPABIeHUSI:
LieJleBOe Ha3HaUYeHMe U Mpo6ieMbl peanusanyuy B cOBpeMeHHoit Poccun // Poccuiickuii 1opu-
nmyueckuit skypHa. 2005. N2 4(48). C. 16-25; Ee x#ce. [lelieHTpaM3anus Kak OCHOBOIIO/Iaraomiast
KaTeropusi COBpeMeHHbIX TOCYJapCTBEHHBIX CUCTeM: 00liye moaoxkeHus // YemoBeueckuit
karutai. 2012. N2 4(40). C. 96-100.

6 CMm.: PykaguwHukosa 1. B. MeTo[, B c1CTeMe ITPaBOBOTO PeryIMpoBaHMsI 0OIIeCTBeHHbIX
OTHOILIeHN1 // VI3BeCTusI BBICIIUX yueOHbIX 3aBefeHmii. [IpaBoBemenme. 2003. N2 1(246). C. 221.

7CMm.: Batimux M. H., [lempos /I. E. MeToq, peryaupoBaHys B CCTeME TTpaBa: BUIbI U CTPYK-
Typa // KypHain poccuiickoro npasa. 2006. N2 2(110). C. 91.

8 Cm.: Yynpuc O. U. Oco6eHHOCTM MeTOo/ia MPAaBOBOTO PeryaMpoOBaHMsI OTHOIIEHMII ToCy-
JlapCTBEHHO CIysk0bI // [Ipobaembl yripasiaenust (MuHck). 2009. N2 1(30). C. 224.

9Cwm.: Teopust rocymapcTBa U Ipasa : yue6HUK / o, pen. B. M. Kopenbckoro, B. [I. TTepe-
BasioBa. M. : Uznarenbckas rpynna HOPMA-MH®PA-M, 1997. C. 262-264.
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L[eJTV TOJKEH PacCMaTPUBAThCS HE B OTHOLIEHUM K ITPABY, a K CyObeKTaM, ero
006pa3yoIM U peaan3youiM.

OTMeTHM U CyIIIeCTBEHHOE JIEKCHMUECKOe HECOOTBETCTBYE, CBSI3AHHOE C IT0-
TIBITKOM MPU3HATh UMITEPATUBHOCTD U AUCIIO3UTUBHOCTD B KaUeCTBe CJIOB C
MTPOTMBOIIOIOKHBIM 3HaUeHMeM. Tak, TEpMUHBI «<MMIIEPATUBHBI» U «TUCITO-
3UTUBHbIV» HE 06pa3yIoT c0060Ii CMBICJIOBYIO TPy, TO €CTh He SIBJISIIOTCS Map-
HBIMY KaTerOpUSIMU, UX CJIOKHO COOTHECTHU T10 eIMHOMY MpU3HaKy. IIpoTuBo-
TTOJIOSKHOCTb MMITEPATUBHOCTY COCTOUT B HEOOS13aT€TbHOCTM KaK OTCYTCTBUM
HeOoOXOIVMOCTHM VICIIOJIHEHMSI, @ aHTOHMMOM IUCITO3UTUBHOCTY (TI0 aHAJIO-
MY C aHTOHMMaM¥ KoMbOopT — arckomMdopT, KBaauuKams — AMCKBaandm-
KaIysi, MPONOPLMST — AVUCIIPOTIOPIMS) SIBJISIETCSI TIO3UTUBHOCTD B 3HAUEHUU
crioco6a 3MOIMOHATBHOTO BOCIIPUSITHSI OKPY3KAIOIIero Mupa, a Takke mo3u-
1[Ms KaK MMOJIOKEHVE MU PacIioyioskeHue cTopoH. TakumM o6pa3om, paccmo-
TPUM UMITEPATUBHOCTD Y AVCITO3UTUBHOCTDb KaK KaueCTBEHHO Pa3HOPOIHbIE
(heHOMEHBI TIPABOBOJ IEICTBUTEILHOCTY, HE COCTOSIIIVIE BHYTPU €IVHOTO
KJIacCUGUKAIMOHHOTO MHOXECTBA.

Kiaccuueckoe onpeiesieHe UMITepaTMBHOTO METO/a TPaBOBOTO PeTYIN-
POBaHMS OCYIECTBIISIETCS B KAUECTBE BJIACTHOTO, AVPEKTUBHOTO UV aBTOPU-
TapHOTO CIT0co6a Cy6opAMHALIY ITyTEM «MOHOJIOTax» %, ITpeirmosiaras paBoBoe
perymMpoBaHie TeEXHUKO-I0PUANIECKOTO CBOIICTBA, UTO MOJHOCTHIO VCKITIO-
YyaeT yyeT OTBETHOV peakuuy, 00yCIOBIEHHOI COIMaTIbHBIMMU, OGMOIOrYe-
CKMMM VI TICUXMYECKMMM TTapaMeTpamu yeioBeka. [lojaraem, 4To mpaBo-
BOE peryupoBaHie, XOTb U MPOSIBJIIETCS] B PA3JIMYHONM CTeNeHM MHTEHCUB-
HOCTY, HO UMMaHEHTHO 00JIalaeT MMITIEPAaTUBHOCTHIO, CBSI3aHHOI C TTpU3HA-
KOM 00111e006513aTe/TbHOCTY ITPaBOBBIX HOPM, a TaKKe obecrieyeHneM ux pea-
JIU3aIMM CO CTOPOHBI TocyaapcTBa. CYIIHOCTD I0pUIMUECKOM CUITI BCEeX TTpa-
BOBbIX HOPM, O6paleHHbIX K afpecaTaM MpeaicaHmii JeTUTUMHOJ BJIaCTH,
1 OCHOBAHHbBIX HA 3aKOHHOJ OCHOBE YTBEPAUTENbHBIX CYKIEHMI O JO/DKHOM,
3aK/II0YaeTCs B MPUHYKIEHMM K TAKOMY IUCKYPCY, Te CysKaeHue rprobpeTa-
eT MMITepaTUBHBI XapakTep. HOpMaTMBHOCTb TaKMX UMITEPATUBHBIX TTPEJ-
MCaHMIi 06eCcrIeunBaeTCsl COOTI0IeHMEM ITPOIIEAYPbI, B KOTOPOJ ITPOMUCXOIUT
«CTaHOBJIEHVE MHCTAHLIMY KaK BBICIIEl MHCTUTYIIMOHATbHOM (hOPMbI aBTO-
PUTETHOTO CYXXIeHus1». Takum 06pa3om, MMIIEPATUBHOCTD MPUIMCHIBAETCS
IOPUINYECKOI cuie BceX HOPM ITpaBa, MPOLIeAIIX COOTBETCTBYIOIIYIO ITPO-
1eypy MOATOTOBKM, IPUHSITHUS U peanu3anun'l,

[Ipy 3TOM MMITEPATUBHOCTDH MOKET ObITh 00YC/IOB/IEHA PA3IMYHBIMMA TTa-
paMeTpaMu IMPaBOBOTO CO3HAHMS YEJIOBEKA, KOT/IA «IyBCTBOBATDb ceOS 06sI-
3aHHBIM ¥ OBITH 00SI3aHHBIM — 3TO Pa3HbIe, XOTSI ¥ COMYTCTBYIOIIVE Belm»'2,

10 Cm.: [Tonsikos A. B. Ob1iast Teopus npasa: GeHOMEeHOIOT0-KOMMYHMUKATUBHBIN MOIXOL, |
KypcC JIeK1uii. 2-e u3g., gor. CII6. : Opuanueckuii nenTp Ipecc, 2003. C. 613.

11 Cm.: ITepmsikos FO. E. dunocodckue ocHOBaHMS opucnpyneHiyu. Camapa : Camapckas
rocygapcrBeHHas akagemus, 2006. C. 110.

12 [Tempaxcuyxuii JI. M. Teopusi IpaBa U TOCYAApCTBa B CBSI3U C TeOpMeii HpaBCTBEHHOCTH.
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K coxkasieHn1o, B opuaMUEeCcKOii JOKTPYHE (aKT HaJIUUNUSI MHOM, BHyTpeHHe
MMIIEPATUBHOCTM, OOYCIOBJIEHHO! He BHEIIHe-IPUANYECKUM IPUHYKIE-
HMEeM (TeTepOHOMMEN), a COIMATBbHO-TICUXNYECKUM MeXaHM3MOM CaMOO00sI-
3bIBAHMS YeIOBEKa, 0OBIYHO He YUMTHIBAETCS. B Takoit cuTyarmm He pouc-
XOOUT AOKTPUHAJIbHOE pasrpaHMyeHye BHellHe-MMIIepaTUBHOTO MPaBOBO-
r'O PeryaMpoBaHus OT CAMOKOHTPOJIS, UTO CYIIeCTBEHHO OTPbIBAeT TEOPETH -
YyecKye BbIBOJIbI OT AMITMPUUECKMX (DAKTOB: UeJIOBEK YACTO BITIOJHSET Ipa-
BOBbI€ HOPMBI, IIpM3HaBaeMble IOKTPUHON MMIIepaTUBHBIMU, BCTIeICTBYME HEe
BHEIITHEro MPUHYKAeHMS, a COOCTBEHHOTO YCMOTpPeHMSsI, BLIpabOTaHHOTO B
pesynbTaTe pedaeKCUBHBIX MPOLIECCOB ero MPaBOBOTO CO3HAHMSI.

B 3TOJ1 CBSI3U CyieAyeT yUYUThIBATD ABA PA3IMUHBIX YPOBHS MMIIEPaTUBHO-
CTY IMPABOBOT'O PETYIMPOBAHMS: JISI T€X, KTO MPUHMUMAET U JOOPOBOJIIBHO CO-
IeliCTBYeT UCTIONHEHUIO ITpaBa, BOCIIPMHMMAET CBOe COOCTBEHHOe MToBeieHe
B CBeTe 9TUX IpaBuI. BTopoit ypoBeHb — [J1s1 TeX, KTO OTHOCUTCS K 3TUM Ipa-
BUJIaM C BHEIIHel TOUKM 3peHMsT Kak K 3HakaMm, mpeaynpexaainyuM O Bo3-
MOKHOM HaKa3aHUM 3a UX HapylieHue'’.

YTo KacaeTcs AUCIO3UTUBHOTO ITPABOBOTrO PeryaMpoBaHus, TO €ro omnpe-
JefieHye 3aK/II0UaeTcs B IPM3HAHUM HAJIMUMSI CBOOOTHOTO BbIOOpA yUaCTHM -
KaMM IpaBOOTHOIIIEH I OTTpe/ie/IeHHOTO OBeleHYsI TTI0 CBOEMY YCMOTPEHMIO,
«OUMaJIOTUYHO»!4, HO B TpaHUIIaX U (MJIN) 10 IPoleaype, yCTaHOBIEHHO 3aK0-
HoM. [Ipy 3TOM cam MexaHU3M YCMOTPEeHMSI YeJioBeKa B KOHTEKCTe IUCII031-
TUBHOCTM He MopaBepraeTcs n3yuennio. Heo6xommumo omnpenenntsb GyHKIO-
HQJIbHYIO0 XapaKTePUCTUKY U IPUUMHHO-CIeACTBEHHYIO CBSI3b TAKOTO MIOBEe-
HMUSI C ICUXUUECKMM U KOTHUTMBHBIM MeXaHM3MaMM TaK Ha3bIBAeMOT'0 «C00-
CTBEHHOTO YCMOTPEHMSI» UJI CAMOKOHTPOJISI YelI0BeKa, KOTOPbIVi [T0 MHEHUIO
YUEeHbIX-aHTPOIIOJIOTOB «BCTPOEH B HAC»!>, HO IIPY 3TOM CYIIIeCTBEHHO JeTep-
MMUHMPOBAH MPaBOBbIM BO3/I€/iCTBMEM.

OTMeTUM, UTO YCMOTpPeHMe TIPU3HAETCST OMHUM U3 CYIIeCTBEHHBIX CUC-
TEeMOO0OPa3yIIIMX IEMEHTOB CTPYKTYPhI ITPaBOCO3HAHMS CyobeKTOB . Co-
[71a1IAsICh C IPU3HAHMEM CBSI3U YCMOTPEHMS C TPABOBbIM CO3HAHMEM, OTMe-
TUM, UTO YCMOTpeHMe MpeCcTaBIsieT c060¥ pe3yabTaT Mpollecca MpaBoBOTro
CO3HaHMSI, CBSI3aHHOT'O C BOCIIPUSITEM, OTPasKeHEeM, OCMbICIEHEM U MHTEP-
npeTalyeit MpaBoBOi UM puandeckoit nudopmaimu. CaMo ycMOTpeHMe
00YyCJIOBJIEHO TUIIOM MTPABOBOTO CO3HAHMS M BHEUTHMMY (HaKTOpaMu CpeJibl

CII6. : U3paTenbeTBo Jlanb, 2000. C. 36, 93.

13 Cm.: Xapr I. JI. A. TlousiTue nipaBa / riep. mop, o6, pen. E. Aonacuna, M. Ba6aka, A. JTu-
nukuHa, C. Mouceesa. CII6. : 3. Cankr-IleTep6yprckoro yuusepcurera, 2007. 302 c.

“TlonskoB A. B. Vkas. Cou. C. 613.

15 Baane de @. VIcTOKM MODPa/IN: B IIOMCKAaX Y€JIOBEUECKOTO Y IPUMATOB / Tiep. ¢ aur. H. JIn-
coBa. M. : AnbrinHa HOH-uKImH, 2016. C. 10.

16 Cm.: Banues P. I'. YCMOTpeHMe Kak 3JIEMEHT ITPaBOCO3HAHMS U JMaIeKTVKA €T0 Pa3sBUTHS
B MeXaHM3Me MPUHSATHS JUCKPELVIOHHOTO pellieHNMs CyObeKTaMu ITPaBOBOTO PeryanpoBaHus //
Vuenble 3anucky Kazanckoro yHusepcureta. Cep.: 'ymanutapuble Hayku. 2021. T. 163, N2 2.
C.31.
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ero ajanrauyu. Peanusanys ycMOTpeHMs ITPOUCXOINUT B CTyUasix MpaBoOBOit
HeormpenereHHOCTH. Ero GyHKIMS COCTOUT B 06ecrieueHnM CaMOPeTyJISIINA.

CobcTBeHHOE YCMOTpeHMe CyObeKTa BapuaTUBHO U U36MpaTebHO!’, OHO
IeTepMMUHMPOBAHO TPOIleccamMy ero mMpaBoBOro co3HaHus. Hampumep, BbI-
60p BMa TOTOBOPHBIX OTHOIIEHNI HA OCHOBAHMM MPUHIIUIIA CBOOOIbBI [10-
roBOpa MPOUCXOINUT TOJ, BAMSHMEM 3KOHOMMUYECKOTO aHa/In3a BbITOJ, U U3-
Iepxkek. B cBOIo ouepenpb, 3aKI0YEHE MUPOBOTO COIIAlIeHus (IIpOIeccy-
aJbHas AVCIIO3UTUBHOCTD) 3aBUCUT He TOJIBKO OT ITparMaTuyeckux coobpa-
SKeHUI CTOPOH, HO U 3TUYECKUX HOPM, COOJTIOfieH e KOTOPBIX MOSKET IOCIIO-
CO6GCTBOBATH AOCTYDKEHNIO KOMITPOMMCCA B IOPUAMYECKOM KOHGINKTE, a MO-
SKeT MPernsITCTBOBATh EMY.

O6patum BHMMaHMe Ha TO, uto O. . Uymnpuc, nsyuas chepy peryamnpona-
HMSI TOCYIApCTBEHHOJ CJTysKObI, pacCMaTpMBaeT TaKylo Pa3HOBUIHOCTD JMC-
TMO3UTUBHOCTHU, KaK OTpaHNYeHHas IMCIIO3UTUBHOCTD, KOTOpAst MOTYMHSIeT-
CSI UMIIePaTUBHOCTI '8,

B kauecTBe MpaBOBbIX MHCTPYMEHTOB, 00eCreunBaloIIX MPaBOBYIO Ha-
TMpaB/IeHHOCTb OPMMUPOBAHMS COOCTBEHHOTO YCMOTPEHMSI, CJIelyeT ITPU3HATh
TOOIIIpeHNe B IpaBe ¥ ITPaBOBOe MOATAIKMBAHME.

[TonBepras repecMOTpPy aHa/IM3 MTOOLPEHNS B KAUeCTBe MeTO/Ia IPaBOBOT0
peryaMpoBaHus UM MHCTPYMEHTA CTUMY/IMPOBAHMS B COIMaTbHOM yITpaBie-
HUY, TI0JIaraeM, uyTo MOOoIIpeHe Ha CAMOM fiefie TIpefCcTaBsieT co00 criery-
(uuecknit criocob MpaBoBOTO BO3IEVCTBMS, HO He peryanpoBanus. [Toompe-
HJI€e BBITIOTTHSIET POJTb BO3EICTBYS Ha PaBOBOE CO3HAHMeE JTI0Ielt, a He pery-
JVMPOBaHMS OOIECTBEHHBIX OTHOIIEHMT Mexkay HuMu. [ToompeHne, 6yayun
6071ee CJIOKHBIM CITOCOOOM BO3IEICTBMSI, UeM METO/I, TTIPAaBOBOTO PEryIMUpO-
BaHMS WJIM COLIMABLHOTO YIIpaB/IeHNs], cCoOueTaeT B cebe opraHu3aIMOHHbIE,
TICUXOJIOTMYECKIe, MaTepuaabHble U I0puaMYecKye acrnekTbl. OHO Mpe/CcTaB-
nsieT c0607i He CTOMbKO MHMOPMAIIMOHHBI CUTHAJI 1J1SI TTOOIPSIEMOTO, TIpe] -
TOJIATAOIINI HaJuye CBSI3Y «CTUMYJI-peaKiysi», CKOIbKO SIBJISIeTCsT (aKTo-
pPOM CYIIIeCTBEHHOTO M3MeHeHMs peITyTallMOHHOTO CTaTyca CyobekTa IpaBa,
K KOTOpPOMY MpuUMeHsieTcs moouipeHne. bonee Toro, mooipeHne BauseT Ha
TpaHc(opmalyio MPaBOBOTO CO3HAHMS OKPYKAIOIINX, OTHOCSIINXCS K TPYTI-
Tie OlleHKM. B CBSI31 € 9TMM MooIlpeHme CIIpaBeIMBO pacCMaTPMUBaTh He KaK
OIHOHAIIpaBJIeHHOe ITPaBOBOE PeryanpoBaHiie, a KaK OTHOIIIeHVe B3aMMHO
OTBETCTBEHHOCTM (He TOJIbKO I0PUANYECKOI, HO U COIMAIbHOI), BbITEKAIO-
e 13 B3aMMOMEICTBUSI MEKAY I'PYIIION OLIEHKM, CYyOBEeKTOM IOOIIPEHMSI,
MOOIIPSIEMBIM M PEATUPYIOIIeil TPYIIIO.

YTo KacaeTcs MexaHu3Ma «IMOATAIKMBAHMS» B TPABOBOM BO3/IeiiCTBUM,
TO ero KOHIlenIus 6bl71a pa3paboTaHa B KOHTEKCTe ITOBeIeHUeCKO 9KOHO-
MMKM ¥ B HACTOsIIIee BpeMsl OHa TIOCTeIeHHO ITpuobpeTaeT MesKIUCIIATIIN -

17Cm.: Banues P. I'. Ykas. cou. C. 28.
18 Cm.: Yynipuc O. U. Vka3. cou. C. 226.
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HapHbI cTatyc. [logTaakuBaHMe MpeacTaBiseT co6oii BIMsSIHME Ha pelle-
HJe YeJloBeKa, 0Ka3aBIIerocs B CUTyaluu Bbioopa. Lienbio Tak Ha3bIBaeMOro
TOATAIKMBAHMUS SIBJSETCS He IPUHMMATD pellleHle 3a ueloBeKa, Ipem-
ChIBast eMy MOJIeJIb HEOOXOAMMOTO TTOBEEHMS 10 TPUHIIUITY «CTUMYJI-pe-
aKIys», a CHU3UTh KOJMYECTBO peIIeHMi, Ha3bIBaeMbIX omnokamu'®. dd-
dekTMBHaAs cTpaTerus MHCTAHIMU, TPUMEHSIONINII TaKoe ITpaBOBOe BO3-
IeiicTBMe, COCTOUT B MHOOPMUPOBAHUM JIIOMIEN O TOM, UTO OOJIBIIMHCTBO
CyOBEKTOB C/IeAyeT aHaJOTMUHOTO MmoBemeHus®. Vioess Takoro MmexaHusma
CBOJMTCSI K TOMY, UTOObI 00eCIIeunTh peaan3alnio Mojesn IpaBoMepHOro
ToBefeHNs], He BHOCS HMKaKMX OTpaHMUeHM, a cIeniaB ee Haubosee yuo06-
HOW UM MaCCOBOA.

Takum 06pa3om, TpaBOBOMY PeTyIMPOBAHNIO MMMaHEHTHO MPUCYILA M-
MepaTUBHOCTb. B ero rpoiiecce ocyiecTBIsieTcs BHelllHee (reTepOHOMHOe)
BO3JIOKeHMe Ha CyObeKTOB PUANYECKUX 00sSI3aHHOCTel 1 mpenocTaBiie-
HUSI UM CYObeKTUBHBIX IPaB B OPUAMUYECKYM OUepueHHbIX IpaHuiiax. [IpaBo-
BOe CO3HaHMe CyObeKTOB IPaBOBOTO MOBeleHMs BbipaxkaeTcs: B pedieKTop-
HBIX MTPOLIeccax BOCIPHUSITHS TPABOBOTO aKTa ¥ COOTBETCTBYIOIIEl peakLyun
Ha Hero. VIHTeHLMOHaIbHOCTDb ITPAaBOBOTO CO3HAHMS HaIpaBjeHa Ha peau-
3alMI0 WIX HapyllleHye ITpaBoBO HOPMbI C COOTBETCTBYIOUIMMU IOpUINYIe-
CKUMM TToc/iecTBUSIMU. Hamipumep, BBefieHMe 3alipeTa Ha IocellleHle JIeCOB
VI TIpeloCTaB/ieHye COOCTBEHHMKY ITPaBOMOUMIt BJIaJileHNs, IT0JIb30BaHMS U
pacriopsi>keHus B OrpaHMUeHHbIX 3aKOHOM IIpejiesiaX pacCuMTaHbl Ha Pa3HYIO
CTereHb 00513aTeIbHOCTY U JeTa/IM3MPOBAHHOCTY IPAaBMJI, & TAKKe MTpemIio-
JlaraeT peakiuio CyObeKTa Ha I0pUANYECKYI0 MHGOPMAaINIO B BUIe COOJome-
HUS MV HECOOJTIOZeHIST 3a1IpeTa, a TAKKe ITpeBbIlIeHNS T HeTllpeBbIIIeHNs
IpaBoOMOUMii cOOCTBeHHMKA. KauecTBO Tak Ha3bIBA€MO¥ MMITEPATUBHOCTY B
MPaBOBOM PeryJaMpoBaHMM 3aBUCUT OT TOUHOCTY U JeTaJM3UPOBAaHHOCTY MO-
Jlesu TIpaBOBOTO TMTOBeleHNs], TPelyCMOTPEHHOV B TPaBOTBOpYECTBE U Ipa-
BOIpUMeHeHU!. VIMIiepaTuBHOCTD, a ITpaBUIbHee — MHTEHCUBHOCTH IIPaBO-
BOT'O pery/iMpoBaHus 06yc/IOBIeHa OPUANYECKOI CUII0 TPaBOBOTO aKkTa, Ha-
JUYMEeM U COlepskaHeM aKTOB 0UIMaIbHOTO TOTKOBAaHMSI, CTaOMIbHOCTbIO
TPaBOBOTO PEry/IMPOBaHMS B ONIpeiesIeHHOI cdepe, KOIMUeCTBOM ¥ 00beMOM
MpaBOBbIX HOPM B IaHHOI1 cdepe.

[Ipu MpaBOBOM BO3[I€/ICTBUM IPOMUCXOAUT pean3alisi yCMOTPeHMs CyOb-
eKTa IpaBa B Ipollecce ero MpaBoOBOTO CO3HAHMSI, KOTOpoe TpaHchopmupy-
eTcs B IPaBOBOM B3aMMOJeiCTBUI. B pe3ysibTaTe yeloBeK MPU3HAeT 3a CO-
6011 oTIpeiesIeHHbI 00beM 00513aTeIbCTB, GopMUPYsT UX 17151 cebs B Ipoiiecce
BOCIIPUSITUSI, OTPaKeHMsI, OCMBICTIEHUSI ¥ MHTEepIIpeTaluy pas3anuHO COLM-

19 Cm.: Tanep P. HoBast moBefeHUeCKasi SKOHOMMKA: [TOYEMY JIIOAM HApYIIAIOT MpaBuia
TPagULIIOHHOM 3KOHOMMKM M KaK Ha 3TOM 3apaborath / rep. ¢ aHrI. A. [IpoxopoBoii. M. :
9KrceMmo, 2018. C. 334.

20 Cm.: Tam xe. C. 344.
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aJIbHO-TIPaBOBO¥ MHGOPMalMK. UTHTeHI[MOHATbHOCTD €ro IMPaBOBOI0 CO3HA-
HMS B TAKOM (JTydae HaIlpaBjieHa Ha HeIOPUAMUeCKIii pe3y/ibTaT — SKOHOMMU--
yeckoe 0J1aroroayyne, COUMaabHbIi cTaTyC, 6€30MacHOCTh, KOMOPT, 00J1a-
IaHue TOJIHOM U AOoCTOBepHOI MHbopmaluei 1 T.1. Kpome OTBETHOI peak-
UMY Ha pasfapaskeHue sl TPaBOBOTO BO3IECTBMSI XapaKTepHbI MTPOLIeCChl
MpaBOBOI'0 CO3HaHMSI, CBSI3aHHbIE He TOJIbKO C BOCIIPUSATIEM, HO TaKkKe C OC-
MbIC/IEHEM U MHTepIIpeTalyei MpaBOBbIX HOPM U ITPABOBBIX MPUTSI3aHMUIA,
CBSI3aHHbIE C BLIOOPOM.
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AHTPOIIOJIOT'O-ITPABOBOJ ITOAXOI,
K ®OPMVPOBAHUIO ITPABOBOI'O CO3HAHUSA
JIMYHOCTU B KOHTEKCTE IOPUIUYECKOI
OTBETCTBEHHOCTHU

E. 1. CraGpoBCcKMit
Axkademust Munucmepcmea eHympeHHux den Pecnybnuku Benapyce

IMoctynuia B pegakiuio 22 nexkabps 2022 r.

AHHOTaNMS: B CTaTbe UCCIEOYIOTCS MTOJIOKeHMSI TeOpUM ITPaBOBOTO CO3HA-
HMSI JIMYHOCTYU M OTMeUaeTcs akTyaIbHOCTh TaHHOTO HanpasieHus. Packpbl-
BaeTcs colepkaHMe aHTPOIIOIOTO-TIPAaBOBOr0 MOAXOAA. YKa3bIBalOTCS pas-
AU HOPMATUBHOTO M @HTPOIOJIOTMUECKOTO KOMIIOHEHTOB ITPaBOBOIi
peanbHOCTU. OTIMCHIBAIOTCS TOMOXKEHUS yUeHUSI O IPaBOBOM CO3HAHUU B CO-
BeTCKOI1 opucripyaeHuun. IlonuepkuBaeTcs CBsI3b IPaBOCO3HAHUS C CO3HA-
HMeM uesoBeKa. [IpenaraeTcst aBTOPCKUIt OOXON K CTPYKType MPaBOBOTO
CO3HaHMS IUYHOCTHU. BbIIensI0TCSI HOpMaTUBHbBIE U TMYHOCTHbIE TTPaBOBbIe
LIeHHOCTHU. [leMOHCTPUPYeTCs TpaKTUUecKasi CBsI3b MOM0KeHU i 0 TPaBOCO3-
HaHUU IMYHOCTH C peanu3alueir 0puanIeckoit oTBETCTBEHHOCTH. [lesiaeTcst
BBIBOJ] 0 HEOOX0AMMOCTH (HOPMUPOBaHMS ITPABOCO3HAHMS HA OCHOBE TPaIy-
LIMOHHBIX LIEHHOCTEIA.

KiroueBble (J10OBa: IIpaBOBOE CO3HAHME JIMUHOCTH, CO3HaHMe, GOPMIUPOBa-
HIi€e IIPaBOBOI'0 CO3HAHMS, peaIn3anys I0PUANYECKOi OTBEeTCTBEHHOCTH, INU-
HOCTHbIE IIPABOBbIE [IEHHOCTY, HOPMAaTMBHbIE [TPaBOBbIe LIEHHOCTY, aHTPO-
I10JIOTO-TIPaBOBOIi MOAXO, YeJI0BEKOMEPHOCTbD.

ANTHROPOLOGICAL AND LEGAL APPROACH
TO THE FORMATION OF A PERSON’S LEGAL
CONSCIOUSNESS IN THE CONTEXT
OF LEGAL RESPONSIBILITY

E. I. Stabrovsky
The Academy of the Ministry Internal Affairs of the Republic of Belarus

Abstract: the article examines the provisions of the theory of the legal
consciousness of the individual, and notes the relevance of this direction. The
content of the anthropological-legal approach is revealed. Differences between
the normative and anthropological components of legal reality are indicated.
The provisions of the doctrine of legal consciousness in Soviet jurisprudence
are noted. The connection between legal consciousness and human
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consciousness is emphasized. The author’s approach to the structure of the
legal consciousness of the individual is proposed. Normative and personal
legal values are singled out. The practical connection of the provisions on the
legal consciousness of the individual with the implementation of legal
responsibility is demonstrated. It is concluded that it is necessary to form
legal consciousness on the basis of traditional values.

Key words: legal consciousness of a person, consciousness, formation of legal

consciousness, implementation of legal responsibility, personal legal values,

normative legal values, anthropological and legal approach, human dimension.

AKTYyaJIbHOCTh MCCJIEIOBAHMSI TIPABOBOTO CO3HAHMS JIMYHOCTY OOYC/IOB-
JIeHa COBpeMEeHHBIMM MTPobieMamMy 061IeCTBEHHOTO Pa3BUTHSI, C KOTOPBIMMU
CTAJIKMBAETCS OTHEeIbHbII YeJI0OBEK, 001IIeCTBO M TOCYIapCcTBO. Pa3BuTne mpa-
BOBOTO TOCYIapCTBa TPAOUIIMOHHO XapaKTepu3yeTcs MoBblieHneM 3¢ dex-
TUBHOCTY ITPABOBOTO PETYIMPOBAHMS 00IIEeCTBEHHBIX OTHOIIIEHWI, KOTOpOe
3aBMCUT He TOJIbKO OT KaueCTBa CUCTEMbI [IpaBa, HO U OT YPOBHS IPABOBOTO
CO3HAHMS HaceJleHus. BpICOKMIT ypOBeHb MPaBOCO3HAHMS IPaKIaH CII0Co6-
CTBYET ITOBBILIEHNIO ITPABOBOI KYJIBTYPhI O0IIIECTBA U CHUKEHUIO IOpUAYe-
CKUX KOH(MIMKTOB, BBICTYITA€T CTMMYJIOM COBEPIIEHCTBOBAHMS TOCYIapCT-
BEHHO-BJIACTHO AeSITEeIbHOCTU.

B coBpeMeHHBIX YUIOBUSIX BakHeliIIee 3HAUeHMe UMeeT Ipobaema dhop-
MUPOBAHMS TTPABOBOTO CO3HAHMS B YCJIOBUSIX pean3anum 0PUINYIECcKOi OT-
BETCTBEHHOCTH. JlaHHAsI TTpobeMa HermocpeaCcTBEeHHO CBSI3aHa C TOCTUKe-
HMEM PaBHOBECHOTO COCTOSIHUSI 0OIEeCTBa, COIMATbHOM 3(PGhEeKTUBHOCTHIO
IOPUIMYECKOI OTBETCTBEHHOCTM U MpaBa B I1€JI0M, CO3UIaHNEM II€HHOCT-
HOT'O IPaBOCO3HAHUSI.

3HaUMMOCTh 3TUX BOMPOCOB HA TOCYAAPCTBEHHOM YPOBHE MOATBEPKAA-
eT npuHaTe OCHOB rOCyJapCTBEHHON MOMUTUKU TI0 COXPAHEHUIO U YKpe-
TUVIEHUIO TPAAUIIMOHHBIX POCCUIICKUX AYXOBHO-HPABCTBEHHBIX II€HHOCTEN
(yTBepskaeHHbIX YKa3oM [Ipe3sumenTa Poccuiickoii @epepanym 09.11.2022 1.
N2 809), OcHOB rocygapcTBeHHO monuTuky Poccniickoit @enepanym B chepe
pa3sBUTHS TIPABOBOV TPAMOTHOCTY U TPABOCO3HAHMS TPaKAaH (YTBEPXKIEH-
HbIx [Tpe3upgernTom Poccuiickoit ®emepanvin 28.04.2011 r. N2 [Ip-1168), [1na-
Ha MEepOMNPUSTHIL TT0 ITPAaBOBOMY ITpOCBeleHnio rpaxkaad B 2021-2025 ro-
nax (YTBepskIeHHOTO roctaHoBieHeM CoBeta MuamcTpoB Pecryonmku Be-
napych 24.02.2021 r. N2 107), rme OCHOBHOE BHMMaHNeE yAesSeTCs MOBbIIIIe-
HIIO YPOBHSI IPABOCO3HAHMSI, TPABOBOVI KYJIBTYPbI I'PaskaaH, GOpPMUPOBAHUIO
Y YKpeTUIeHMIO TPAAVIIMOHHBIX IIEHHOCTE KakK B 00IeCcTBe, Tak 1 Ha ypOBHE
OTHEe/JIbHOM INYHOCTMN.

Ha coBpeMeHHOM 3Tarie pa3BUTHE OCHOBHbBIX MOJIOKEHU TEOPUM TPABO-
CO3HAHMS BO MHOTOM CBSI3aHO C BbISIBJIEHMEM peabHbIX OCHOBAHMI TTPaBO-
MEPHOTO ¥ ITPOTMBOIIPABHOTO MTOBEIEeHNSI YeJIOBEKA, UTO TpebyeT MmpuBeye-
HUS KaK TPaOUIIMOHHBIX, TAK M HOBBIX METOAOJOTMYECKNUX MTOIX0I0B.
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KccnenoBaHuio TpaBOBOTO CO3HAHMS ITOCBSIIIEHO MHOKECTBO paboT B pa3-
JIMYHBIX HayKax (IOpUCTIPYOEeHLNS, TICUXOJIOTHS, COLMONIOTUS U Ap.). OgHaKO
Ba)KHeli1I1e BOIIPOCHI, CBSI3aHHbIE C TOBeieHeM YesioBeKa B cepe mpasa, C
BBIOOPOM MeKIYy ITPaBOMEPHBIM U ITPOTMBOIIPABHBIM ITOBeIeHMEM, C CAMOO-
npeneieHeM UYesioBeKa B IIpaBe, OCTAIOTCSI OTKPBITBIMU. [Ipy aTOM Tpaguim-
OHHbIe ITOIXO/IbI B 00111e}1 TeOpMM IpaBa, 0CHOBaHHbIe HA pa3paboTkKe KaTero-
PUM «CYOBEKT ITpaBa», He MO3BOJISIIOT ITPUOIM3UTHCS K TOHMMAaHNIO PeaJTbHbIX
OCHOBaHMI1 IOBeleHNs uesioBeKa. PelieH110 JaHHbIX BOITPOCOB CIIOCOOCTBYET
MCIT0/Ib30BaHMe IMOCTKIACCUUECKIX ITOAXOI0B B COBpEMEHHbIX 001eTe0peTH -
YeCKMX UCCIe0BaHUSIX U, TIpeXKe BCero, aHTPOIO0JIOro-1paBoBOro MOAX01a.

B Poccum TeopeTuKO-IIpaBOBbie BOIIPOCHI IPAaBOBOTO CO3HAHMS C UCIIONb-
30BaHMEM MMOCTKIACCUYECKUX (B TOM UMC/Ie aHTPOIIOIOTO-TIPaBOBOI0) IMOAX0-
nmoB uccnenytot P. C. baiiHus1308B, B. I1. ManaxoB, A. 1. OBUMHHMKOB, A. 1. KoB-
nep, C. H. Kacatkun, . M. MakcumoBa, A. H. beikoBs, B. H. J)KykoB u ap. B un-
CJie yYeHbIX, 00palaloumxcsl K MCIOAb30BaHMIO aHTPOIIOIOTO-TIPaBOBOTO
MOAXOoAa B UCCAeA0BaHUSIX MpobyieM IpaBa, cleayeT OTMeTUTh TaKMUX Ipa-
BOBeIOB, Kak A. B. [Tonskos, U. JI. YecTtHOB, C. . Apxunos, H. B. Bapiamoga,
0. 10. BeTwoTHeB, 0. E. [lepMmsikos, B. B. CopokuH u ap.

B Pecrnry6nuke Benapych K MCIIO/Ib30BAaHUIO aHTPOITOIOTO-IIPAaBOBOTO U
MHBIX MOCTKJIACCUYECKUX TTOAXOA0B B UCCIEA0BAHMSIX, CBSI3aHHBIX C ITPABO-
BBIM CO3HAHMEM, ITPUOeraloT Takue yuyeHble-IpaBoBebl, Kak B. V. ITaBios,
C. A. Kanuuus, W. JI. Bepmiok, 0. 1. HoBuxk, B. H. bu6uio, A. JI. CaBeHOK,
W. 1. Masypos, H. M. [TyopaBa u ap.

AHTpOMOI0T0-TTPaBOBO¥ MOIXO, TTO3BOJISIET 00PATUTHCS K CCIeIOBAHUIO
MHAMBUAYAIbHOTO MPAaBOBOTO CO3HAHMS HE TOJIBKO HAa OCHOBE MUCII0/Ib30Ba-
HMS TPAIUIIMOHHO 06IIeTeOPeTUIECKO KaTeropum «CyobeKT IpaBa», HO U
Ha OCHOBe MOHATHS pa3BUBawILeicss U popmupyloleics: IMYHOCTH, 0671a-
Jlarouieil MpaBoCoO3HaHMeM M BOCIIPUMHMMAIOLIEN MpaBOBble LIEHHOCTU KOH-
KPEeTHOTO CoLMyMa.

[Ipu 3TOM aHTPOMOIOTrO-TIPaBOBOI MTOAXO, BLICTYIIAEeT B KaUeCTBe CaMo-
CTOSITEJIbHOTO METOH0JIOTMYECKOTO MHCTPYMEHTapusl 10 OTHOLIEHMIO K Tpa-
IUIIMOHHOMY (hOpMabHO-I0PUIMUECKOMY Y MHBIM MeTOAaM ITpaBOBOTO I10-
3HaHus1. OH HaTlpaBJieH Ha JabHeNIIyI0 pa3paboTKy U yCOBepIlleHCTBOBaHME
Teopuy MPaBOBOTO CO3HAHMS 3a CYET PaCCMOTPEHMSI TPABOBOV peaqbHOCTU
KakK JIByXCOCTaBHOT'O 0Opa30BaHMsI, CKJIaIbIBAIOIIErocsl M3 HOPMaTUBHOTO U
AQHTPOIIOJIOTO-IIPABOBOIO YPOBHE.

Kpome Toro, aHTpomoaoro-rpaBoBoi MOAX0[, ITO3BOJISIET paCCMaTPUBaTh
MPaBOBYIO PeaJIbHOCTh, B TOM UMCJIe U IIPaBOBOE CO3HAHME JIMYHOCTH, Ha OC-
HOBe IIPMHIIUIIA YeJIOBEKOMEPHOCTHM . B COOTBeTCTBUM C HUM IpefCcTaB/ieHe
MPaBOBOJ PeaJTbHOCTY OCYIIECTBJISIETCSI TOJIBKO B CBSI3U C CYLIECTBYIOIIUM U

! Cm.: ITaenoe B. M. AHTpOMIONOTMSI TIpaBa B KOHTEKCTe I0pUANYECKOi, bunocodckoit u
pPeNMI1o3HOM Tpaguumii: ucropus dopmuposanust. M. : OpautuabopMm, 2021. C. 30.
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IEeVCTBYIOIIMM B Hell 4eJloBeKOM. IIpy Mo3HaHMM ITPaBOBbIX SIBJIEHUI ITPUH-
LIMIT YeJI0BEKOMEPHOCTU TO3BOJISIET KOHLIEHTPUPOBATHCSI Ha JIMUHOCTHBIX
CBOJICTBaxX AEJCTBYIOIETO B IIpaBe JIMLA, MPEeX/e BCero, Ha ero JIMYHOCTHBIX
LIEHHOCTSX, UMEILIMX I0PUAMIECKOe 3HaUeHMe, a TaKKe COMOCTABISATh 3TN
LIEHHOCTY C Pas3JMUYHbIMU IOPUINUECKUMM KOHCTPYKUMSIMU, GYHKLIMOHUPY-
IOLIMM Ha YPOBHE CUCTEMBI ITpaBa.

CnenyeT OTMETUTb, UTO 6a30BbIe MOJOKEHMSI TeOPUM ITPABOBOTO CO3HA-
HUS1 66U CHOPMYAMPOBAHBI B COBETCKOI IOPUCIIPYAEHLIVM BTOPOA TTOJIOBY -
Hbl XX B. M CTaJIM OCHOBOJ [IJISI COBpeMEeHHOV TeOpUM IIPaBOBOr0 CO3HAHUS.
Mopenb paBOCO3HaHMS BK/IIOYaJIa, Kak MPaBuiIo, ABa CTPYKTYPHBIX d7I€eMeH-
Ta — IPaBOBYIO UIEOJIOTMIO U TTPABOBYIO ITcuxosiornio?. [Tpu atom dunocod-
CKO-TIPaBOBOE HaceAue POCCUICKUX YUEHBIX JOPEBOMIOLMOHHOTO ITlepuoaa
(. A. Unbun, I1. . HoBroponiies, H. A. BepnsieB u ap.), KOTopoe umeeT 6ora-
ThIJ COLMOKYJIbTYPHbBINM M IYXOBHBIN MOTEHIMAJI, He HAIIJIO 3HAYMTEIbHOTO
OTpakeHUsI B yYeHUM O IIPAaBOBOM CO3HAHMM COBETCKOTO Iepuoa.

CoBpeMeHHbIVi 3Tall pa3BUTUSI TEOPUM IIPABOBOTO CO3HAHMS XapaKTepu-
3yeTcsl BHMMAaHMEM K IyXOBHBIM, TMUYHOCTHO-LI€HHOCTHBIM, COLIMOKY/IbTYP-
HbBIM acIieKTaM IIPOSIBJIEHMS IPaBOBOTO CO3HAHMSI.

[Tonaraem, 4To UCCIeLOBaHME TPABOBOTO CO3HAHMS IMUHOCTY HEBO3MOXK-
HO 6e3 o6paleHMs K MOHSITUIO CO3HAHMSI KaK POJIOBOMY, 6a30BOMY IJIsI ITpa-
BOCO3HaHMS MOHSTUIO. BMecTe ¢ TeM, aHa/IM3UPYsI U3/I0KEHHYIO BbILIe CTPYK-
TYpy IPaBOCO3HAHMS, C/IeAyeT OTMETUTD, YTO OHA HE OTTAJIKMBAJIACh OT CTPYK-
TYpbI CO3HAHMSI, pa3paboTaHHO} COBETCKMMM yUeHbIMU-TICUXOIOTaMMU TOTO
BpeMeHU (A. H. JleoHTbeB, A. P. JIypus, JI. C. BeIrOTCKMI1 1 Ap.).

B 3TO¥1 CBsI3M 151 MasibHeIei pa3paboTKy TeOpui IIPaBOBOI'O CO3HAHMS
JIMYHOCTY 3HAUUTEIbHBIN HAyUHbII MHTEPeC MPeCTaBIIsIeT KOHLELMS CTPYK-
TYpbI CO3HAHMSI, pa3paboTaHHasI pOCCUIICKUM TicuxonoroM B. I1. 3uHUeHKO,
KOTOpasi BK/IIOYaeT TPy caosi: 1) ObITUIHBINM, 2) pedieKCUBHBIN U 3) TyXOB-
HbII%. HayuHblii MHTepeC K JaHHO KOHLIEMNLMM CBSI3aH C TeM, UTO C ee [TIOMO-
1IbI0 OTKPBIBAETCSI BO3MOYKHOCTb aHAJIM3MPOBATh CTPYKTYPY MPaBOBOTO CO-
3HAHUS JIMYHOCTU ITOCPEACTBOM IOJIOKEHU A TEOPUM CO3HAHMS, @ TAK)KE OTbI-
CKaTb MyTHU pelieHust mpobieM MpaBoOBOTr0 CO3HAHMS.

[Tonaraem, 4TO yKa3aHHas CTPYKTypa CO3HaHMS B ONIPeIeIeHHO CTeleHNn
HaXOAUT COOTBETCTBME CTPYKTYpPE MPaBOBOT0O CO3HAHMS B C/Iy4yae, KOTAa CO-
Iep>kaHyeM CO3HAHMS SIBJISIeTCS TPaBo MM KaKoi-11b0 13 3ieMeHTOB Ipa-
BOBOI1 peasibHOCTH. [To3TOMY TpM CJ10sT CO3HAHMST (OBITUITHBIN, PeIeKCUBHBDIIA,
IIYXOBHBIN) 110 CBOEMY COAEPKaHUIO COOTBETCTBYIOT IPABOBOMY CO3HAHUIO,
HO C OTIpefieJIeHHbIMY YTOYHEHUSIMM, [TIOCKOJIbKY B CTPYKTYPY ITPaBOCO3HAHMS

2 CM.: @apbep U. E. TpaBoco3HaHMe KaK popma 001eCTBEHHOTO co3HaHus. M. : IOpu.
uT., 1963. C. 69.

5 CM.: Bunuenko B. I1. Co3HaHMe U TBOPUYECKMIt akT. M. : SI3bIKM C/IaBSIHCKUX KYIbTyp, 2010.
C.111.
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MbI MOXXEM BKJIIOYATh TOJIBKO T€ COAEPKaHUSI CO3HAHMS, KOTOPbIE SIBJISIIOT-
Cs1 IOpUONYECKM 3HAUMMbIMU. B oT/inune oT GyHKIMOHUPOBAHMS CO3HAHMS,
KOTOpOe HaIlpaBJeHO Ha MUP B LIeJIOM, IIPAaBOBOE CO3HAHME MMeeT KOHKPEeT-
HbIi 00bEKT — TPABOBYIO PeaIbHOCTh BO BCei COBOKYITHOCTY €€ 3JIeMeHTOB.

B 3T07J4 CBSI3M CTPYKTYpa IPaBOBOI0 CO3HAHMS ITPEICTABIISIETCS B BUIE TPEX
ypoBHeii: 1) 6bITUITHOTO; 2) pedIeKCUMBHOTO0; 3) IMYHOCTHO-IIEHHOCTHOTO®.

BoITHIIHBIV YpOBEeHb IIPAaBOCO3HAHMS XapaKTepu3yeT OTpaskeHue MpaBo-
BOJ1 peaibHOCT!, KOTOPOE MPOUCXOAUT IOA, BAUSIHUEM IICUXNYECKUX CBOVCTB
(4yBCTB, 3SMOLIMIA, IEpEKMBAHMIA, COMAaTUUEeCKUX [TPOSIBJIEHMI I T. II.) UeJIOBEKa.

PecdnekcuBHBI YpOBEHb IPaBOCO3HAHMS XapaKTepU3yeT OTPaskeHue mpa-
BOBOJI peaJIbHOCTU, KOTOPOE IPOUCXOAUT MOJ, BAUSHMEM KOTHUTUBHBIX (3HA-
HMEBbIX, MHTEJUIEKTya/IbHbIX) CBOICTB Ue/I0BeueCcKoro BoCripusiTus. Pediiex-
CUBHBII YPOBEHb MPABOBOTO CO3HAHMS OTBEYAET 3a BOCIIpUSITHE TpaBa Kak
MpaBOBO MHGOPMALINA.

OCHOBHBIM KOMITOHEHTOM pedIeKCMBHOI'O YPOBHS ITPAaBOBOT'O CO3HAHMS
JIMYHOCTU SIBJISIIOTCSI HOPMaTUBHbIE TIPaBOBble IleHHOCTM. HopMaTuBHBIM
MPaBOBBIM LIEHHOCTSIM COOTBETCTBYIOT I0PUANYECKY 3aKperyieHHbIe TTOJI0XKe-
HMSL, BbIpaXKalollye MO3UTHUBHOE OTHOILIeHME YeIoBeKa K ITPaBOBOI peaqbHO-
ctu. HopmaTtuBHasi paBoBasi IIeHHOCTb — 3TO COCTaBJISIIONIAs pedieKCMBHOTO
YPOBHSI ITPaBOCO3HAHMSI, TTPeICTaBSIONIAst COO60Vi MHTEeIEKTYaabHO BOCIIPU-
HATYIO JINLOM U eaIbHYI0 MOZe/b IIPaBOMEPHOTO MTOBEIEHMS, 3a/I0KEHHYI0
B IPAaBOBbIX HOPMaxX M MPUHIUIAX, COOTBETCTBYIOLIMX KOHKPETHOMY Hal/-
OHJIbHOMY ITPaBOIOPSIAKY.

Pa3neneHne npaBoBOJi peaJibHOCTU Ha JiB€ COCTaBJISIIOLI/E — HOPMATUB-
HYIO 1 aHTPOIIOJIOTO-IIPAaBOBYI0, [T03BOJISIET OIIPEIE/IUNTD B HEl MeCTO UeioBe-
Ka KaK peajbHOTO y4aCTHMKA IPaBOBOJ XXM3HU. Takoe JBYXCOCTaBHOE IpeJ-
CTaBJIeHMe MIPaBOBO PealbHOCTM Ha OCHOBE aHTPOIIO0Tr0-IIPaBOBOTO MO/ -
X07a M03BOJISIeT, B CBOIO oyepeb, chopMynmpoBaTh MOI0KeHMe O pasanye-
HUU U BblJeJIEHUM B TPABOBOM CO3HAHUM JIMYHOCTM HOPMATUBHBIX U JINY-
HOCTHBIX ITPaBOBbBIX [JEHHOCTEIA.

JINYHOCTHO-LIEHHOCTHBIV YPOBEHbD IIPABOCO3HAHMS XapaKTepu3yeT OTpa-
JKeHMe IPaBOBOi peaTbHOCTU, KOTOPOE IMPOUCXOOUT MO, BAUSIHUEM JIMYHOCT-
HBIX IPABOBbBIX LIEHHOCTeN. JlaHHbII YPOBEHb ITPaBOCO3HAHMS 0becIieunBa-
eT aKCMOJIOTU3aL1I0 IPABOBOT0 CO3HAHMS JINLA TOCPEACTBOM JIMYHOCTHOTO
TIPUHSITHS IPABOBBIX LIEHHOCTEN, BBIPasKeHHBIX B MUCTOYHMKAX IMpaBa. OCHOB-
HbIM KOMIIOHEHTOM [JaHHOTO YPOBHS IIPaBOBOT'O CO3HAHUS TMUHOCTU SIBJISI-
I0TCSI IMYHOCTHbIE ITPABOBbIE LIEHHOCTU. JINYHOCTHAS IPaBOBasi IeHHOCTb —
3TO COCTABJISIONLAS IMYHOCTHO-1JEHHOCTHOT'O YPOBHSI TPABOCO3HAHMSI, TIPE/I-

4 [Togpo6Hee cMm.: ITasnos B. U., Cmabposckuti E. M. CTpyKTypa IpaBOBOTO CO3HAHMS B
KOHTEKCTE TOCTVKEHUI COBPEMEHHOJ TICUXOJIOTUY CO3HAHMSI: aHTPOIIOJIOTO-TTPAaBOBOIA MO -
xop,// TIpaBo B COBpeMeHHOM 6e/10pyccKoM o61ecTBe : c6. Hay4. TpyaoB. MuHck, 2020. Boi. 15.
C.51-57.
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CTaBJISAIONIAsl OO0V CBOOOAHO MPUHSITYIO U YCBOEHHYIO Mlea/IbHYI0 MOJIeJb
TpaBOMePHOTO MoBeieH s, ChOPMIMPOBAHHYIO HA OCHOBE HOPMAaTMUBHBIX ITpa-
BOBBIX LIEHHOCTE MU/ IMUYHBIX HDABCTBEHHBIX ITPEJICTaBIE€HMII U C BHYTPEH-
Helt He0O6XOAMMOCThIO HAaIPaBIeHHYIO Ha peann3aliiio B IPaBOMePHOM I10-
BeleHUM YeloBeKa.

CoBmageHre HOPMaTUBHOM 1 JIMUHOCTHOJ ITPAaBOBOJ LIEHHOCTY BO3MOXK-
HO B TOM C/Ty4yae, eyt HOpMaTMBHasI ITpaBoBasi EHHOCTb HAXOOUT OTpaskeHue
B JIMYHOCTHBIX CBOVICTBAX UeaoBeKa. IHbIMM (JIOBaMM, HOpMAaTUBHAs TPaBO-
Basl LIEHHOCTb Ipeobpa3yeTcs B IMUHOCTHYIO MTPaBOBYIO LIeHHOCTb. OgHAaKoO,
TaK MPOUCXOOUT He Bceraa. [IpyMepaMy HecOBIaJeHMsI HOpPMAaTUBHBIX U JINY-
HOCTHBIX ITPABOBbIX LIEHHOCTEN MOTYT CTY>KUTh, C OGHO CTOPOHBI — 3JI0yTI0-
TpebieHye mpaBom 6e3 GopMasbHOTO ero HapyIIeHus, YMbIIIUIEHHOe Hapy-
[IeHye HOPMBI IIpaBa MpyM BbICOKOM YPOBHE HOPUANYECKUX 3HAHWIA, a C IPY-
rO¥i CTOPOHBI — COOMI0IeHMe HOPM ITpaBa Ipy HM3KOM YPOBHE IPUANYECKUX
3HaHUI, COOII0IeHe HOPM IIpaBa C OMHOBPEMEHHOI ero KpUTUKOIA.

B 9T0J1 CBSI3U C/lelyeT OTMETUTb, YTO O3HAKOMJIEHME JIN1IA C COAepKaHUeM
MCTOUYHMKOB ITpaBa 1 (popmMupoBaHe B TPaBOBOM CO3HAHUM HOPMAaTUBHOM
MPaBOBO1 IEHHOCTM ellle He CJIY>KUT OCHOBaHMEM ITPaBOMEPHOTO ITOBeAEHMSI.
TonbKo hopMMpoBaHMe JUUHOCTHON ITPaBOBOI LIEHHOCTY Uyepe3 IMPUHSITHIE
JIULIOM LIEHHOCTHBIX COJlepskKaHMit MTPaBOBbIX HOPM KaK JIMYHbIX 00ecIieuBa-
eT >keJlaeMblii /1151 0611leCTBa ¥ rOCyJapCTBa BapyaHT ITPaBOBOTO CO3HAHMS, a
CJIelOBATeNbHO, U IIPAaBOMEPHOIO MOBeAeHMs YeloBeKa. YCIOBMEM Mepexo-
Jla HOpMaTMBHOJ MPaBOBOJ LEHHOCTU B JIMYHOCTHYIO IIPABOBYIO [I€HHOCTD
SIBJISIETCS FOPUAVKO-TICUXOTIOTUYECKUIA MEXaHM3M MPUHSITUS HOPMaTUBHOM
IPaBOBO¥ IIEHHOCTY KaK COOCTBEHHOI ITPaBOBOI IIEHHOCTHA.

[IpakTHyeckoe NpuMeHeHNe TeOpeTUUECKMX ITOTI0KeHMI1 O TPaBOBOM CO-
3HAHUU JTMYHOCTU MOKET ObITh OCYILECTBJIEHO B Pa3/IMUHbIX chepax, B TOM
yucie B chepe IOpUAMUECKOI OTBETCTBEHHOCTU. Bo3meiicTBMe Ha ITpaBOHA-
pyHIuTessi CBsI3aHo ¢ opMupoBaHMEM MHAMBUAYAJIbHOTO MTPaBOCO3HAHMSI.
Peanusanys 10puaMdeckoil OTBETCTBEHHOCTY TIOMMMO CBO€Ji BHEIIHEN COo-
CTaBJISIONLET (KaK TO OIlpeieJieHHOe MoBefeHe MPaBOHAPYLIUTESI, BbITIOI-
HeHMe UM Tpeb6oBaHMI, COBepIlIeHe WM He COBepIIeH)e UM OIpe/ie/IeHHbIX
IeVCTBUI), MMeeT BHYTPEHHIOI COCTaBIISIOIYIO.

BHYTpeHHSIS, TMUHOCTHASI CTOPOHA peanu3aluyuy pUIUIeCcKoii OTBETCT-
BEHHOCTM IpeAIionaraeT orpeaeJieHHble MU3MeHeHMs] B CaMOM 4YesioBeke, a
MMEHHO B ero MpaBOBOM co3HaHMM. Takue M3MeHeHMs 3aK/II0UarTcs B hop-
MMPOBaHUY Pa3IUYHBIX KOMIIOHEHTOB IIPAaBOBOr'0 CO3HAHMS YelI0BEKa, B TOM
YlC/ie TMYHOCTHBIX MMPABOBBIX LIEHHOCTEV. M1 aBTOMaTMUeCKM TOIbKO Ha OC-
HOBe BHeIIHUX (PaKTOpOB Mofo0HbIe M3MeHeHMsT He ITPOUCXoasT. VicronHe-
HMe Mep IPUAMUECKOI OTBETCTBEHHOCTH, HAaIlIpaBJIeHHOE TOJIbKO Ha BHEILHEe
BBITIOJTHEHME TTPaBOHAPYIINTeeM TpeOOBaHMIi B KOHKPETHBIX 0OCTOSITENb-
CTBax IMpaBOIIpMMeHeHMsI, HO He mpeaTonaraiee hGopMUpPOBaHUS TPaBO-
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BOT'O CO3HaHMSI UeJI0OBeKa, He HallpaB/JieHHOe Ha IIPUHSTHE TPAaBOBbIX IIeHHO-
CTeil, He MpUOIM3UT ITPaBOHAPYIIUTEIS K BHYTPEHHE He00X0aMMOCTHM IIpa-
BOMEPHOTO ITOBeIeHMS.

BHelrHe mpaBoMepHOe MOBeAeHe, He CBSI3aHHOE JTMUYHOCTHBIMM ITPaBo-
BbIMM II€HHOCTSIMM, He 0O3HauaeT MOJIOKUTEeIbHbIX M3MeHEeHMi1 B IPaBOBOM
co3HaHMM yeoBeka. [Tomo6HOe IoIosKeHVe He SIBJISIeTCS LIeJIbI0 peann3aiumn
OPUANIECKON OTBETCTBEHHOCTH!. B CBSI3M C 3TUM peann3aiys puandeckon
OTBETCTBEHHOCTH AOJ/KHA ITPecieqoBaTh Ieb GOpMUPOBaHMS ITPAaBOBOI'O CO-
3HAHMS YeI0OBeKa, ero JIMYHOCTHBIX ITPaBOBbIX 1€ HHOCTEIA.

dopMupoBaHye MMPaBOCO3HAHMS YeJl0oBeKa 3aK/II0uaeTcsl B BO3eiiCTBUMA
Py HeOOXOAMMOCTHM Ha BCe TPU YPOBHSI €ro IpaBoOBOro co3HaHus. [IpaBo-
BO€ CO3HaHMe KaXXIO0To uejoBeKa YHMKaIbHO. CiaenoBaTenbHO, GOPMUPYIO-
11[ee BO3/IeiCTBYE OIKHO OCYIeCTB/SThCS MHAVBUAYAJIN3MPOBAHO, C MaK-
CUMAaJIbHbIM YYETOM JIMUHBIX 0COOEHHOCTEIA.

CriemyeT OTMETUTD, UTO IIPU peannsaluy IpUaMIeCcKoil OTBETCTBEHHO-
CTU IPOMCXOAUT B3aMOJIeiiCTBYE IIPAaBOIIPMMEHUTEIS M [TPaBOHAPYILUTEST —
KOHKPETHbIX JII0fIe, SBJISIOMMXCS HOCUTEIIMM PaBOCO3HaHMS. YCIelllHoe
(opmupoBaHMe IpaBOCO3HAHMSI BO MHOTOM 3aBUCUT OT BHEIITHUX YCJIOBUIA,
OHAKO OKOHYAaTeJbHOE YCBOEHME MPaBOBBIX 1IeHHOCTE BO3MOXKHO TOJbKO
MpU HAJIMYMU TIPUHSITUSI COOTBETCTBYIOIIEN MTPaBOBOI LIeHHOCTH. Ha sTomM
OCHOBaHUM C/IeyeT 3aK/II0UNUTD, YTO JesITeIbHOCTb IIPaBOIIPUMEHUTENS He
MOKET ITPSIMO 00eCIIeUNTD UM TaPaHTUPOBATh POPMUPOBAHMS TMUYHOCTHBIX
ITPaBOBbIX LIEHHOCTEe} Y KOHKPETHOTO Yej0BeKa.

[Tpu aTOM Iepe[ IIpaBoOIIpUMeHNTEeIeM B IIPOLiecce peajin3alum I0puan-
YeCKOJ OTBETCTBEHHOCTM BO3HMKAET BOIIPOC O TOM, Ha (hOpMMUPOBaHME Ka-
KX ITPAaBOBBIX 1IeHHOCTEJ B IPAaBOBOM CO3HAHMM ITPAaBOHAPYIINUTEIS OH A0~
>KeH OpPMEeHTUPOBAThCS.

B cBs131 € 3TMM hopMMpyeMble B TPAaBOBOM CO3HAHMM ITPABOHAPYIIINTEJIS
ITPaBOBbIe LIEHHOCTH IO/IXHBI COOTBETCTBOBATh COLIMOKY/IbTYPHBIM, UCTOPU-
YeCKM CJIOKMUBIIMMCS 0COGEHHOCTSIM 00IecTBa. Peanmsanys 0pUAMIeCKOi
OTBETCTBEHHOCTY TPeOyeT HalpaBJIeHHOCTH, IIPEKIe Bcero, Ha popMupoBa-
HMe IMUHOCTHO-1IeHHOCTHOTO ITPaBOBOT0 CO3HAHMS YeIoBeKa, OCHOBAHHOTO
Ha JIMYHOCTHOM IIPUHSITUM TPAAULIMOHHBIX [TPABOBBIX IIEHHOCTE 001IecTBa.

Taxkum 06pa3om, Ha OCHOBAHUM U3JIOXKEHHOT'O CJIETyeT OTMETUTD, UTO IIpa-
BOBOE CO3HaHMe SIBJISIeTCS aKTya/IbHbIM HallpaBjieHeM B COBpeMeHHO HayKe.
B ocHOBe yueHMs 0 IpaBOBOM CO3HaHMM JIESKAT ITOJIOKEHMS, pa3paboTaHHbIe
B COBETCKOJ I0pUCIIPYAeHIIMM, OOHAKO B HACTOsIIee BpeMsl OHM He OTBeva-
IOT B ITOJTHO Mepe MOTPeOGHOCTSIM O6IeCTBEHHOro pa3BuTusi. CoBpeMeHHOoe
y4eHue O IIpaBOBOM CO3HAaHMM pa3pabaThiBaeTcsl yueHbIMM Kak Poccum, Tak
u Pecrty6iuku Benapych, ¢ MCII0/Ib30BaHMEM COBPEMEHHBIX METOI0IOrMYe-
CKUX TTOAX0/I0B, B TOM YMCjie aHTPOIMO0JIOTO-TIpaBOBOI0 MMOAX0Aa. YKa3aHHbIM
MOJIX0[, II03BOJISIET UCCAeI0BaTh IPaBOBYI0 pea/ibHOCTb HA OCHOBAHUM Jieli-
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CTBYIOILIETO B Heli uejloBeKa KaK pa3BuBaleics 1 popMupyrolieiics TMyHo-
CTH, obaaoiel MpaBoCO3HaHMEM M BOCIIPYHMMAIOIIEi ITpaBOBbIe LIeHHO-
CTM KOHKPETHOTO colyMa. AHTPOIIOJIOrO-IIPaBOBOJ MOAXO, TO3BOJISIET CO-
BEPIIEHCTBOBATh TEOPHIO MPABOBOTO CO3HAHMS U PacCMaTpUBATh IPABOBYIO
peasbHOCTDb KaK IByXCOCTaBHOe 0Opa3oBaHye, CKIaAbIBaloleecs 13 HopMma-
TUBHOTO ¥ aHTPOIIOJIOTO-IIPABOBOI0 YPOBHEN, a TAK)Ke pacCMaTpuUBaTh Ipa-
BOBbIE SIBJIEHUSI CKBO3b [IPU3MY UeJIOBEKOMEPHOCTH.

VWccnemoBaHye MpaBOBOrO CO3HAHMS JIMYHOCTU, IPU KOTOPOM MCIIONb-
3YIOTCSI TTIOJIO’KEHMST O CTPYKType CO3HAaHMS ueoBeKa, ClIOCOOCTBYET MOMUCKY
OTBETOB Ha BOIIPOCHI O CTPYKTYype MPaBOCO3HAHMS JIMYHOCTU U Pa3anueHUn
B HEM HOPMATMBHBIX U IMYHOCTHBIX KOMIIOHEHTOB, KOTOPbIE YKa3bIBAIOT Ha
Mpo6semMy BbIOOpA UeIOBEKOM MeXKIy MPaBOMEPHbIM U MPOTUMBOIIPABHBIM
ToBefeHNEeM.

CTpyKTypa mpaBOBOTO CO3HAHMS IMYHOCTH, BKITIOUAIOIIAs B ce6s ObITHII-
HbI, pedIeKCUBHBIN M JIMUYHOCTHO-IEHHOCTHBIN YPOBEHb, ITO3BOJISIET C M0-
MOIIIbI0 aHTPOIIOJIOrO-IIPABOBOI0 MOAXO0AA MCCIeA0BaTh BIAMSHME Pasind-
HBbIX COMaTUUYeCK1X 0COOeHHOCTelt YelloBeKa, ero 0CBeJOMIEHHOCTM O HOP-
Max IpaBa 1 JIMYHOCTHOTO IIPMHSITHS UM ITPaBOBbIX IIeHHOCTE 0011jecTBa Ha
ToBefeHNe YyeloBeKa B IPaBOBOI peaTbHOCTM.
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VIK 4414

®OPMUPOBAHUE I'PAJKOAAHCKOI'O OBHIECTBA
B PECIIYBJ/IMKE BEJIAPYCb
HA COBPEMEHHOM OTAIIE

E. C. HuimnumeHKo, 5. A. Jle6eguHcKas
Admunucmpayusa @pyH3eHckozo patioHa 2. MuHcka

[Moctynmna B pemakmuio 27 dpepanst 2023 1.

AHHOTaHMH: B COBPEMEHHOM MIMPe YETKO ITPOC/IEXKMBAECTCA OCprIfI nuHrepec
K IIpo0jieMaTiKe TPaskIaHCKOro obuiectsa. OH HepaspbIBHO CBSI3aH C ITOM-
CKaMy MOJIEJIM COLMAIbHOIO YCTPOIICTBA M MpeACcTaBIeHeM 00 opraHmnye-
CKOJ1 B3aMO3aBMCHMMOCTH IIPOLIeCCa IeMOKPaTMU3aLMI JII0007 CTpaHbl M pas-
BUTHSA I'PAXKOAHCKNX opraHnsaqu/'I U COLOMAJIbHBIX ,Z[BI/I)KQH]/II'/JI.

Kitrouesble ¢/10Ba: TpaskgaHCKOe 06IeCTBO, MCTOPHSI, TOCYAapCTBO, KOHCTHM-
TYLIMSI, 3aKOH, CTaThsl, IIPaBO, YeJI0BEK, OBIIeCTBO, MapTusl, 0OIeCTBEHHOe
o0bemHeHue.

FORMATION OF CIVIL SOCIETY
IN THE REPUBLIC OF BELARUS
AT THE PRESENT STAGE

E. S. Nishchimenko, Ya. A. Lebedinskaya
Administration of the Frunzensky district of Minsk

Abstract: in the modern world, there is a keen interest in the problems of civil
society. It is inextricably linked with the search for a model of social structure
and the idea of the organic interdependence of the process of democratization
of any country and the development of civil organizations and social
movements.

Key words: civil society, history, state, constitution, law, article, right, person,
society, party, public association.

B cootBetcTBUM ¢ KoHcTUTYLIMeH Peciybnku Benapych Hallla cTpaHa Imo-
3ULMOHUPYeT cebsl KaK yHUTapHOe IeMOKpaTnyecKoe ColMalbHOe IPaBOBOe
rocynapcTBo. Takxke CTaTbsl TPEThS STOr'0 JOKYMEHTA [VIACUT, UTO eIMHCTBEH-
HBIM VMICTOYHMKOM TOCYNapCTBEHHOJ BJIAaCTU ¥ HOCUTeNIeM CyBepeHUTeTa B
Pecniy6nuke Benapych siBiisieTcst Hapog,. Hapop ocyiiecTBisieT CBOIO BIaCTh
HeIoCpelCTBEeHHO, uepe3 IMpeAcTaBUTeIbHbIe U MHbIe OpraHbl B popmax u
npepenax, onpeaeneHHsix Koncturyiueit. [IoaTomy Tema rpaskjaHCKOro 06-
1ecTBa MMeeT 60bllIoe pakTuyeckoe 3HaUeHMe aJis Peciry6inku Benapycs.

© Humniumenxo E. C., . A. Jle6egunckas
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Vccnemyst mpobiaemy hopMMUpoBaHMs IrpakIaHCKOro obirecTsa B benapy-
CU, HY’)KHO MCXOAUTDb U3 0COOEHHOCTEe reonoMIUTUYeCKOTO IMOI0KeHUST Tep-
pUTOpMM Halllelt cTpaHbl. Bo MHOTOM 3TO Ipeorpeneniio BXOKIeHe 6eo-
PYCCKMX 3eMeb Ha pa3HbIX 3Tallax MCTOPUM B COCTAB Pa3IMUHbBIX TOCYIapCTB:
IpeBHEpyCCKOEe TOCYOapCTBO, Bennkoe KHsDKeCTBO JIMTOBCKOe, Peus [locrio-
nuTyio, Poccuiickyto nmnepuio, CCCP. OTo orpenesieHHbIM 00pa3oM IOBJIN-
SIJIO Ha CUMOMO03 LIeHHOCTHBIX OpMeHTalMii U CIT0OCOO0B MOIUTUYECKOTO yJa-
ctus rpakaaH. Takske ronoskeHme benapycn Ha ocu BocTok-3aram 06ycioBu-
JI0 HeTrocCpeICTBEHHOEe B3aMMOIe/ICTBIE U ITPOTUBOOOPCTBO Pa3HBIX KYJIbTYP,
TpaguINiA, MUPOBO33PEHMIA.

AXTUBHOe (opMMpOBaHMe IrpaskgaHCKOro obiecTBa B Pecrybnmke be-
Jlapych Havasoch nocie pacrnama CCCP. Bompocel, cBsS3aHHbIE C HUM, CTa-
JIV aKTUBHO OOCYKIAThCSI B CBSI3Y C IE€PEXO/IOM K HOBOJ CUCTeMe XO3SIMCT-
BOBaHMUS — CMEIIaHHOW 3KOHOMMKE, B KOTOPOJ Hapsay C roCyaapCTBEHHON!
(DYyHKUMOHMPYIOT KOJJIEKTUBHBIE (aKLIMOHEPHbIe) 1 YyacTHast popMbl cOOCT-
BeHHOCTU. C 06peTeHMeM He3aBMCHMMOCTM Hallle TOCyJapCTBO OIpeesn-
JIO CBOJ ITyTh KaK AeMOKpaTUUeCKNUIA U UMBUIM30BaHHbIN. Hauamoch aKTUB-
HO€ CTPOUTEIbCTBO IPABOBOI'0 TOCYAapCTBA, YKPEIJIEHUS U Pa3BUTUS LEMO-
KpaTUYeCKUX [eHHOCTeN. A Tak KaK IIpaBOBOe roCyapCTBO IIPOBO3I/IallaeT
CBOeJi BbICIIet IIeHHOCTbIO X13Hb, ITPaBa M CBOOO/IbI UeJIOBEKA, TO PaBOBOe
rocygapCTBO MMeeT OUueHb TEeCHYIO CBSI3b C MOHSITMEM TpaskAaHCKOTO o6Iie-
cTBa. Begp, Kak ykasbiBasn @. C. [IpuxoabpKo, JXK1M3Hb UeJloBeKa 00pa3sHO MOK-
HO TOJIeNTUTDb Ha JiBe cephl: OAHA, B KOTOPOI eMy HY>KHO MOJUMHSIThCSI HOP-
MaM ¥ TpeboBaHMSIM rocylapcTBa (TO eCTh COOMI0ATh LIEHHOCTY ITPaBOBOTO
rocynapcTBa), ¥ BTopasi, cgepa rpaskJaHCKoro ob1iecTBa. iMeHHO B pamMKax
IPasKIaHCKOTO 001[eCTBa YeJI0BeK peanan3yeT CBOM JIMUHbIE MHTEPeChl, OTHO-
IIIeHMsI, CeMeliHble, IyXOBHbIE U MHbIe LIeHHOCTHU' . 3[eCh ysKe roCcyIapCTBO He
MMeeT MPSIMOTO BAMUSIHUS, U UMEHHO C JIMYHOCTU HauMHaeTcs: GopMuUpoBa-
HJe IPaKIaHCKOro 00IecTBa, OT YPOBHS Pa3BUTUSI KOTOPOTO MOXKHO CYAUTD
0 MHOT'MX acCIleKTaX sKM3HM TOCyIapCcTBa ¥ Hapo/a B 11eJI0M. DTO I7IaBHas aJib-
TepHaTMBa roCygapCTBEHHO BIaCTH.

B HacTosuuii MOMEHT NPUHSITO BBIAENSTD CAeAyIolle CTPYKTYpHbIE
9JIeMEHTbI TPaKIaHCKOTO OOIecTBa: MOAUTUYeCKe mapTun; obiiecTBeH-
HO-TIOJINTUYECKME OPTraHU3alUU U OBVKEHUS (IKOJIOTMYeCcKue, aHTUBOEH-
Hble, IPaBO3alMTHbIE); COI03bl MpeANpUHMMAaTeIel, acCoualun noTpe-
6uTeneil, 6;1aroTBOPUTEIbHbIE (POH/IBI; HAYUYHbIE U KYJIbTypPHbIE OpraHu3a-
LIMU, CIIOPTUBHBIE 06I1IeCTBa; MYHUIIMITA/IbHbIe KOMMYHBbI, aCCOL[MALIUN U3-
61paresneit, MOMUTUYECKME KITYObl; He3aBMUCUMbIe CpeJCTBA MacCOBO MH-
dbopmain; epkoBb; ceMbsi. CTOUT paCCMOTPETh HEKOTOPbIE U3 ITUX dJ1e-
MEHTOB 110 TTOPSIAKY.

1 Cm.: IIpuxodwvko @. C. TIpaBOBOE rocygapCTBO U TpaxkaaHcKoe 06mecTBo. Topku : BICXA,
2006. 24 c.
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CrerneHb 3peoCTM IPAKIAHCKOTO 00IIeCTBa U BCEX €TI0 MHCTUTYTOB SIBJISI-
eTcs TeEM KpUTEPUEM, KOTOPBI XapaKTepu3yeT CTaOMIbHOCTD U ITPOYHOCTD
KOHCTUTYILIMOHHOTO CTPOSL. [I03TOMY 3aKperieHre B KOHCTUTYIIMOHHBIX HOP-
Max OCHOB I'PaykJaHCKOT0 0611leCTBa TO3BOJISIET IOPUANIECKY 00eCTIeUNTh He-
3aBMUCUMOCTD 00OILleCTBa OT TOCYIapCTBa, IPeyCMOTPeTh rapaHTHUM OT He3a-
KOHHOT'O BMeIlIaTeIbCTBA ITOC/IeHETrO B Jiesia 0011eCTBa, yCTAHOBUTD IPAHMUILIbI
¥ TIpe[iesTbl TOCYAAaPCTBEHHOTO BO3e/CTBMSI Ha 00IIeCTBEHHbIE OTHOIIIEHMSTZ.

B nmejicTByOIIEM 3aKOHOAATENIbCTBE Peciryommky benapych, Kak 1 B 3aKO-
HOJIATeJIbCTBE OOMBUIMHCTBA IeMOKPATUUECKIX TOCYJapCTB, TTOKa elé ohu-
IManbHO He pUHAT HITA, 3akpenuistonnii 3To noHstue. Ho oTcyTcTBMe 3T0-
r'0 COOMPATENLHOTO MOHSATHS BOBCE HE 03HAYAET, UTO OTHOIIEHMSI, CK/IaIbIBa-
1o1Iecs mpy GyHKIMOHMPOBAHMM I'PasKIAHCKOTO 00IIeCTBa, HE MOTYT ObITh
npegmMeToM KOHCTUTYLIMOHHO — IIPAaBOBOTO peryinpoBanus. He meHee Baxk-
HOe 3HaueHMe uMeer 3akpervieHre B OCHOBHOM 3aKOHe rocymapcTBa diie-
MEHTOB I'PaKIaHCKOTO O0IIeCTBa.

[IpoBenem aHa/IM3 10 OTHOLIEHUIO K TOMY, MMeeT JIX 3aKpeIrieHue Bblife-
JsiemMasi B TeOpUM CTPYKTypa rpaxkaaHcKoro obmrectsa B Koncrutyium Pecrry-
onuku benapych (manee — KOHCTUTYLIMS).

[TposiBieH1e KOHKPETHBIX MHTEPECOB IPaskAaHCKOT0 001[eCTBa peannsyeT-
sl yepe3 KOHCTUTYIMOHHbIE ITpaBa 1 CBOOO/IbI UelloBeKa, OTpaskeHHbIe B I71a-
Be 2 Koncturyuuu. Ctatesi 2 OCHOBHOTO 3aKOHA roCyapCTBa IMPOBO3IVIallaeT
yeIoBeKa, ero Mmpasa, CBOOO/bI ¥ TaPAaHTUM UX peaan3aiiu BbICIIel IeHHO-
CTBIO U 1Ie/bI0 06IecTBa 1 rocyaapcrsa’. Takum o6pa3om, 3amuTa mpas ye-
JI0BeKa BO Bcex cdepax ero JXKM3HU y HAC B TOCYIaPCTBe MPOSIBISIETCS B MPO-
BO3IVIAlIIEHUM TIpaB U CBOOOJ, TMYHOCTYU BbICIIEN COLMAaNbHON 11eHHOCTbIO,
OIpelessIIolIel CMBICT U COepIKaHMe NeITelbHOCTU TOCyIapCTBEHHbIX OP-
raHOB, UTO HAIIIO ITpaBoBOe oopmiieHMe 1 3aKperieHne B KOHCTUTYIMHN.

B cratbe 21 KoHcTUTyMM akTUUeCKM peryiupyeTcsl KOHIeMIus B3an-
MOOTHOIIEHUI MEXIY TOCYAAPCTBOM U IPa’kIaHMHOM, TA€e BBICHIEN 11eJIbI0
rocyzapcTBa IpoBO3IVIalllaeTCs OCYLeCTBIIeHN e NesTeJbHOCTY, HallpaBJIeH-
HOIt Ha obecrieueHye IPaB U CBOOOJ, rpaskiaH.

KomMmeHTHMpyemast cTaThsl 3aKpervisieT MPUHLUUIIMAIBHO HOBYIO KOHIIeMN -
{110 B3aMMOOTHOILIEHUI MeKAY TOCYIapCTBOM U TpaxkaaHmnHoM Pecrry6iium-
ku Benapych. Eciu paHee, B COBETCKOe BpeMsl, IpaBa ¥ CBOOO/IbI OTHETbHOTO
YeJi0BeKa 3aHMMaJIV BTOPOCTEINIEHHOe MECTO, IPUOPUTET OTHABAJICS MUHTepe-
caM o0IecTBa Win KOIeKTUBA, Kj1acca, TO ceifuac BbICIIe 11e/ibio rocyaap-
CTBa SIBJISIETCS OCYILECTBJIEHME TAKO NesTeTbHOCTU, KOTOPAs HallpaBjieHa Ha
obecrieueHue Mpas 1 cBOOOS rpaxkaaH Pecrryonuku benapych.

2 Cwm.: TToHSITME U CYLITHOCTD TPAsKAAHCKOT0 061ecTBa [neKTpoHHbII pecypc]. URL: http://
pravouch.com/page/kozlovp/ist/ist-1-idzax267-nf-20.html (zata o6pauienus: 02.02.2023).

5 Cm.: Korcrutynust Pecrty6imiku Benapych 1994 ropia : ¢ M3M. U JOI1., IPUHSTBIMU Ha PecIl.
pedepennymax 24 HOsIOPst 1996 1., 17 okTs16pst 2004 1. u 27 despast 2022 T. [DNeKTPOHHBII pe-
cypc]. URL: https://president.gov.by/ru/gosudarstvo/constitution (zata obparenus: 02.02.2023).
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C coumanbHO¥ chepoit rpaskIaHCKOro 001IecTBa 0OYEHb TECHO CBSI3aHAa ero
SKOHOMMYeCKast OCHOBa. He cyry4aifHoO, B y4eOHOII M HAyIHOI TUTepaType 1o
KOHCTUTYLIMOHHOMY ITPaBy, COlIMaJIbHbIE ¥ 5KOHOMMYECKMe IpaBa yejoBeKa
YacTo 00beAMHSIIOTCSI B OHY KaTErOPUIO COLIMAIbHO — 9KOHOMUYECKMX ITPaB.
[IpencrasiisieTcs, YTO TaKOM MOAXOI MPOAMKTOBAH ellle COBETCKO NeiCTBU-
TeJIbHOCTbIO, KOT/Ia SKOHOMMYecKast CB0O0/a yesioBeKa Obljia 00yCI0BIeHa eT0
JMYHBIMM COLIMAIbHBIMM ITOTpeOHOCTSIMMU. COBETCKAst KOHCTUTYLIMS He 3Ha-
JIa TIOHSITUSI YaCTHOM COOCTBEHHOCTH, a B JIMYHOV COOCTBEHHOCTY IpaskaaH,
MICTOUHMKOM KOTOPOJ SIBJISJIUCH TOJIbKO TPYA,0BbIE JOXOMAbI, MOTJIY HAXOIUTb-
Cs1 IpeaMeThl 00MX0/1a, TMYHOTO ITOTpebieHnst, ynoocTBa 1 IMOACOOHOTO 10-
MaITHEeTro X03SICTBa, SKWJIOW JOM U TPYyHdOBble cOepekeHusl, T.e. TO, UTO Ha-
MpaBJIeHO Ha 00CTy>kKMBaHMe ITOTPeOHOCTEN caMOoro yejaoBeKka’.

[TpaBOBbIE OCHOBBI I'OCYIAPCTBEHHOI'O BO3AEICTBMUS Ha SKOHOMMUYECKMe
MIPOLIEeCChI 3a7I03KEHBI B cTaThe 13 KOHCTUTYIMM, COTTIACHO KOTOPOI rocygap-
CTBO OCYIIECTBJISIET PeryIMpoBaHlie SKOHOMUYECKOI IesiTeTbHOCTY B MHTe-
pecax uejioBeKa 1 00IecTBa; obecrieuBaeT HaIpaBaeHMe Y KOOPAMHAIIUIO
roCyIapCTBEHHON M YaCTHOM 3KOHOMMYECKO AesITeIbHOCTU B COLIMATbHbBIX
tensx. CortacHo yactu 1 cratby 13 KOHCTUTYLIMM COOCTBEHHOCTh MOXKET OBbITh
roCcyIapCTBEHHONM U YaCTHOM.

Kpome Toro, B KOHCTUTY1LMM 3aKpeIlieH IIPUHIUIT SKOHOMMYECKO CBO-
60/1bI ¥ paBHBIX YCIIOBUIA ITPeAIIPUHMMATEIbCKOM AesITeNIbHOCTH. TaK, cTaTbeit
13: rocymapcTBO MpeoCcTaB/IsieT BCeEM paBHble BO3MOKHOCTH [IJIsI OCYIIIECT-
BJIEHMSI XO3S/ICTBEHHOJ JesITeIbHOCTU, TapaHTUPYyeT BCeM paBHbIE BO3MOXK-
HOCTM CBOOOIHOTI'O MCITOJIb30BaHMS CIIOCOOHOCTEN M MMYIIEeCTBA JIJIsl TIpeji-
MIPUHMMATEIbCKOM U MHOW He 3allpelleHHOM 3aKOHOM 3KOHOMMUYECKO 1e-
siTesibHOCTYU. COIIaCHO TAaHHOMY HMPUHIMITY KaXKIbIl rpaskJaHuH 110 CBOeMY
BBIOOPY MOXKET HAuaTh 4 BECTU CBOE JIeJI0 B M36PaHHOI OTpacyiv X03s/CTBa
C MCIIOJIb30BaHMEM ITPeIyCMOTPEHHOV 3aKOHOM (opMbl. OgHAKO, COTIACHO
craTbe 23 KOHCTUTYLIMM, OTpaHMUEHMST JOMTYCTMMbI TOJIbKO Ha OCHOBE 3aKO-
Ha B MHTepecax HallMOHAJIbHO 6€301acHOCTH, O0IIeCTBEHHOTO ITOPSIAKA, 3a-
IIMThI HPABCTBEHHOCTM, 3[J0POBbS HACEJIeHMsI, IIPaB ¥ CBOOO, APYTUX JIULI .

[TpoBosrnameHHast B KOHCTUTYLMM cBOOOIA SKOHOMMUYECKO 1esITe/TbHOC-
TU O3HAYaeT He TOJIbKO CBOOOAY BhIOOPA pasiIMUYHbIX OPraHU3alMOHHO — ITpa-
BOBBIX (DOPM TaKOi1 AesITeTbHOCTH, HO U BUIA AeSITeTbHOCTY U IT0TyYaeMOoro
B pe3y/IbTaTe ee MpoayKTa (ToBapa, YCIyTi), BbIoopa MecTa OCyIeCTBIeHNMS
9TOJ IesITeIbHOCTHU, OIIPeeIeHNsI CPEACTB M CIIOCOO0B ee OCYIIEeCTBIeHMUS,
pasmepa OIuIaThl ee ITOTPeOUTENSIM U T.11.

Cnenyommm HeoOXOIUM yCIOBMEM CYIIECTBOBAHMS TPasKIAAaHCKOTO 00-
IIeCTBa, SIBJSIIOTCS 001leCTBeHHbIe 00beAMHEeHMSI, YDOBEHb Pa3BUTHS KOTO-

4 Cm.: KOHCTUTYLIMOHHO-TTPABOBbIE OCHOBBI IPasKIaHCKOTO 0611ecTBa B Poccyyt [DneKTpoH-
HbIlt pecypc]. — URL: http://www.sd.csu.ru/node (gata obparmenusi: 25.01.2023).
5 Cm.: Korcruryuns Peciybnuku Benapych 1994 rona[dneKTpoHHBbII pecypc.
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pBIX OIpefessieT YPOBeHb Pa3BUTHUS IPasKIaHCKOTO 061ecTBa. C TOMOIIIbIO
0011eCTBEHHBIX 00beIVHEHNI JIIOAM MOTYT COBMECTHO pelllaTh O6IIye Mmpo-
6J1eMbl, YIOBJIETBOPSITD U 3aIIMIIATH CBOM IIOTPEOHOCTY 1 MHTEPeCHI B chepe
TTOJINTUKY, SKOHOMMUKM, KYJIBTYPBI, BO BCEX 00/IACTSIX 00IeCTBEHHO KMU3HMA.

KoHCTUTY1IMS B cTaThe 36 3aKperuviseT MpaBo rpaskgaH Ha CBOOOY 06beny-
HeHuit. OCyIecTB/IeHMe rpaskIaHaMy ITpaBa Ha 00beIMHEHMEe CTYsKUT TapaHTH-
eli IBYX pasJIMIHbIX IT0 COAEPSKaHNIO BO3MOXKHOCTEN. C OIHO CTOPOHBI, Me-
eTCsI B BUIY COOCTBEHHO ITPaBo Ha 00beAVTHEHNE C APYTMMMU JIFOJbMY Ha OCHO-
Be OOIIIHOCTY MHTEPECOB JIJIsT JOCTVKEHMSI OOIIMX 11eJIei, C IPYTroii — TPpaBOMO-
yye rpakJAaHMHA 110 3aIIyUTe (BOCCTAHOBJIEHNIO) €r0 HapyIIeHHbIX ITPaB, CBO-
60/, ¥ 3aKOHHBIX MHTEPECOB ITyTeM 00beAVHEHNS YCUIIUT C APYTYUMU JTFOIbMMA.

KOHCTUTYLIMOHHBIN MIPUHINIT CBOOOIBI 00beAVHEHMIT 03HAYAET, YTO TO-
CyAapcTBO, obecrieunBasi HEOTbeMJIEMYIO CYBEPEHHOCTDb 0011lecTBa, CO30aeT
Heo6XOIMIMble BO3MOKHOCTY JIJIS1 CBOOOZHOTO ITPOSIBJIEHMS pa3/IMYHOI rpa-
SKOAHCKOM MHUIMATUBBI. [lTaHHOE MPaBO MOXKET ObITh OTPAaHNYEHO U TIPU-
OCTaHOBJIEHO TOJILKO B CTyUastX, MPSIMO IIPeayCMOTPEHHBIX B KOHCTUTYIIMN.

CormacHo cTaTbe 4 06IeCTBeHHbIE 00beITHEeHNST YITOMMHAIOTCS Kak 3/1e-
MEHT JIeMOKpaTUUeCKIX MHCTUTYTOB, CYIeCTBYWIINX B Pecrry6nnke Bena-
PYCh IJIS peayin3aliuy HapogOBIACTHS, Pa3BUTHSI TPAKIAHCKOTO 06IecTBa 1
(YHKIIMOHMPOBAHMS TOCYIAPCTBa: «IeMoKpaTus B Pecrry6mike bemapych ocy-
IIECTBJISIETCS HA OCHOBE MHOT000pa3us MOIUTUUECKUX MHCTUTYTOB, UE€0JI0-
I'Mii U MHeHUI». B cTaThbe IemaeTcs akLieHT Ha MHOTOoOpa3ye opM 1 CII0COo-
60B OCYIIeCTBIeHMS eMOKPATUH, X PABHBIN MMOIUTUKO-TIPaBOBOJ CTATYC U
HEeJIOITyCTUMMOCTD YCTAHOBJIEHMS 00sI3aTeIbHOI MAE0JOrUM KaKoro-Inbo u3
CyGBEKTOB ITPABOOTHOIIEHMI. B TOM umciie 0011ecTBeHHbIX 00beIHEeHMIT®.

YacTb 2 cTaThy 5 MpeycMaTpMUBaeT paBHbIe OCHOBAHMSI OTPaHMYEHMS Je-
SITeJTbHOCTY JIJ1s1 BCeX BMI0B hOPMUPOBAHMIA: «3aIlpeniaeTcs Co3IaHue 1 Je-
SITeJTbHOCTD ITOJIMTUYECKUX MTAPTHIi, a PABHO IPYTUX OOIIECTBEHHBIX 00beIi-
HEHUIA, UMEeIOIINX IeJIbI0 HACWMIbCTBEHHOE M3MeHeHe KOHCTUTYLMOHHOTO
CTpOst MO0 BeAyLIMX IpoIiaraHIy BOMHbI, COLMaTIbHO, HAIlMOHATbHOM, pe-
JIUTVO3HOW U PacCOBOV BPasKIbI».

ITpaBo rpasxkman Pecrry6iuky Benapych Ha ¢cBOOGOMY OObeIVMHEHMI SIBJISI-
eTcss KOHCTUTYLIMOHHBIM ITpaBoM. [ocymapcTBeHHbIE CTyKallllie MMEIOT TTpa-
BO Ha CBOOOMY 006beIHEeHNI, 3a MCKIIOUEHNEM C/TyYaeB, TPeyCMOTPEeHHbIX
KoHcTuTyumeit. 3To UCKIIOUeHMe TPUMEeHUTENbHO K OTAelbHbIM KaTeropu-
SIM TOCYIAapCTBEHHBIX CJTYKAILIMX MPUBEIEHO B YacT 2 cTaTbu 36 KoHCTUTY-
LMY, COTJIACHO KOTOPO1: «CyaIby, POKYPOPCKYE PAaOOTHUKY, COTPYIHUKN Op-
raHOB BHYTPEHHMUX JieJ1, KoMuTeTa rocyrapcTBeHHOTO KOHTPOJIs Pecryommkm

6 CMm.: [Tpo6sieMbl TPAaBOBOT'O PETYIMPOBAHMS OOIIECTBEHHBIX OTHOIIEHMII: TEOPHUS, 3aKO0-
HOZATEIbCTBO, ITPAaKTHKA : 6. MaTepuaaoB PecrybmMKaHCKO HAyYHO-TTPaKTUUeCKOil KoHpe-
PEHLIUY CTYIeHTOB, MarICTPAHTOB, aCIIMPAHTOB U IIperiofaBareeii, bpecr, 4 mekabpst 2012 ./
penxoin.: C. A. Llora, [I. C. Beperosuosa, O. B. Umbira [u ap.]. Bpecr : M3naTtensctso Bpl'yY
umenn A.C. ITymikuHa, 2013. 274 c.
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Benapych, opraHoB 6€3011acHOCTY, BOEHHOC/Ty Kall[yie He MOTYT ObITh WieHa-
MU MOTUTUYECKMUX TTAPTUii U IPYTUX 001[eCTBEHHBIX 00beIHEeHUI, ITpecye-
OYIOUIVX TIOJIUTUYECKUE LeTTN».

Yro kacaetcst [IpesaunenTa Pecrry6iky Benapych, TO OH COIJIACHO YacTy 2
cratbu 86 KoHcruryuuu Pecrrybnmky benapych «...IpuOCTaHABIMBAET UIeH-
CTBO B ITOJIUTUYECKUX TTAPTUSIX U IPYTUX 0011[eCTBEHHbIX 00beIMHEHUSIX, TTpe-
CIeayoLMX MOIUTUYECKIE 1IeJIM, Ha BeCb CPOK ITOTHOMOYUMIA».

Llesib BBemeHHOTr0 KOHCTUTYILIMEN OrpaHUUYeHMs IJIST OTAebHbIX KaTero-
pUii roCcyIapCTBEHHBIX CTYKAIMX ObITh UIeHaMU ITOUTUUECKUX MTapTHit, Ipy-
I'MX 00611leCTBEHHBIX 00beAMHEH U, TPeceAyIIMX TOIUTUYeCKIe LI, TT0-
HSITHA: TeM CaMbIM JOCTUTAeTCs UCKIIOUEHNEe BO3MOKHOCTY MPUBHECEHNS B
CBOIO CJTY>KeOHYIO 1esITeTbHOCTD IMOMUTUUECKUX TTPUCTPACTUIA, BIUSHUS TIap-
TUITHBIX peLlIeHMI1 Ha pelle s, IPYHMMaeMble TOCyapCTBEHHBIM CTY>KaIllVIM.

CaMbIMM MacCOBBIMM 00IIeCTBEHHBIMY 00beIMHEHUSIMU SIBJISIIOTCS TTPO-
(deccroHanbHbIE COI03bI. VX poJib BeCbMa BeJiKa, Tak Kak MM OTBOAMTCS POJib
COIIMAIbHOTO MeXaHM3Ma B BaskHelIei ob1ecTBeHHOI cepe — chepe Tpy-
IIOBBIX OTHOIIeHUI. OCHOBA JIesITEIbHOCTU ITPo¢coi030B B Pecrryonnke be-
Jlapych 3anoxkeHa B KoHcTuTy1mn. Tak, B COOTBETCTBUM C YaCThIO 2 CTaThbu 14
OCHOBHOTO 3aKOHAa I'OCYIapCTBa «OTHOIIEHMSI B COIIMATIbHO-TPYI0BOI chepe
MeKIy OpraHaMu rocyJapCTBeHHOTO yITpaBieHus, 00be I HeHUSIMY HaHMa-
Tenei 1 nmpodeccroHaIbHBIMM COI03aMM OCYIIECTBSIOTCS Ha MTPUHIIUITAX CO-
LIMaJbHOTO MapTHEPCTBA U B3aMMOJIeNiCTBMS CTOPOH». KpoMe TOTO, cOr/iacHO
vactu 3 ctaTbyu 41 KoHcTuTyumn: «I'paxkjaHe MMEIOT IIpaBo Ha 3alUTy CBO-
MX 3KOHOMMYECKUX U COLMaIbHBIX MHTEPEeCOB, BKJIOUas MpaBo Ha 00beay-
HeHMe B TpodeccroHaIbHbIe COI03bl, 3aKII0UeHe KOJIJIEKTUBHBIX IOTOBOPOB
(cornaiieHuii) 1 IMpaBo Ha 3a0aCTOBKY»'.

YTo KacaeTcs MOMUTUYECKUX TTAPTHii, TO B OT/IMUME OT MHBIX 001eCTBEeH-
HbIX 00beAVHEeHM, BKIoUast 1 MpodCoi03bl, MapTUM aKTUBHO YYaCTBYIOT B
TTOJINTUYECKOI XKM3HU CTPaHBbI, IIPesk/ie BCero ocpeICTBOM yUacTusl B BbIOO-
pax, popmMupoBaHMM 0OIIIECTBEHHOTI'O MHEHMSI 10 TOCYIapCTBEHHBIM 1 00111e-
CTBEHHBIM BoIlpocam. [lapTuu npuaep;kMBarTCs OINpeeIeHHOM UIe0I0TUH,
HO UIe0JIOTUS KaKo¥ — IMO0 MapTuy He MOKeT ObITh BO3Be[eHa B paHT rocy-
IlapCTBEHHOIA, T.e. 00sI3aTe/IbHOI /IS BCEX.

OcHoBHOI 3akoH Pecryonuku benapych 1994 r. onpemenit IpUHLIATIN -
aJbHO HOBBIN KypC KOHCTUTYI[MOHHOTO Pa3BUTHsI 6€I0PYCCKOTO roCy1apCT-
Ba 1 o61ecTBa. KiroueBoii uaeeit HOBOro KOHCTUTYIIMOHHOTO Kypca SIBJISIeT-
€S IOCTPOEHMeEe IeMOKPATUUECKOTO COLIMAIbHOTO MPaBOBOTO rOCYAapCTBa.
B cBSI3M € 3TUM abGCOMIOTHO MPaBWIbHBIM OIBITOM OOIIECTBEHHOTO pa3By-
TUSI, TIPEAIIECTBYIOLMM NPUHATUIO KOHCTUTYLMH, SIB/ISIETCS 3aKpeIvieHne
B cTaTbe 4 KOHCTUTYLIMM TTOJIOXKEHMS O TOM, UTO MUIe0JIOTUS TTOUTUIYEeCKOT
MMapTUM, MUHOTO OOIIIeCTBEHHOTO OObeIMHEHNSI HE MOXKET YCTaHABIMBAThHCS B

7 Cm.: Korcruryuus Pecriybnuku Benapych 1994 rona [D51eKTpOHHBI pecypc].
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KauecTBe 00s13aTeIbHOI [IJIs TpaskaaH. TakuM 06pa3om, MOAEIbI0 pa3sBUTHSI
CTajia Uaeoorsl KOHCTUTYIIMOHHOTO roCcyIapCTBa.

B cBsI3M € 3TMM HEOOXOAMMO OTMETUTh, YTO MOJUTUUYECKIE TTAPTUA SIB-
JISTIOTCSI B&SKHBIM CBSI3YIOIIVMM 3BEHOM rOCyJapCTBa M 0OIIEeCTBa, TOCKOIbKY
TOJIbKO Y MIAPTUI €CTb peabHbIe JieraJibHble BO3MOXKHOCTH. [TomuTmueckme
TapTUY MUMEIOT OIIpeIeJIEHHYIO CTeIeHb PUOIVKEHHOCTY TPakIaHCKOIo 06-
IIECTBA K rOCYIapCTBY, BIMsIS Ha GOPMUPOBAHME U IeSITeTbHOCTh TOCYIap-
CTBEHHBIX OPTaHOB.

Tema MOMUTUYECKUX ITAPTUI TECHO CBSI3aHA C TAKMM BasKHEM UM CTPYK-
TYPHBIM 3JIEMEHTOM I'PaskIaHCKOTo 06IIeCTBa, KaK BHIOOPHI.

BbIGOPBI — 3TO HE TOJIBKO CYIECTBEHHBIN MIPU3HAK, 00s13aTeIbHbIN aTpu-
O6yT meMOKpaTuu, HO ¥ ee HeOOXOIMMOe MCXOoHOoe ycioBue. ITo cyTu, 9To I1aB-
HbIVi TOTUTUYECKUI MHCTUTYT, TIO3BOJISIIONIMIT HAPOY BBICTYIIATh B KAUeCTBe
peajbHOI'0 MCTOYHMKA BJIACTHM, @ TPAsKAAHCKOMY OOIIECTBY — KOHTPOJIMPOBATh
BJIACTb. DTO ITOJIOKEHME YETKO GUKCUPYET cTaThsl 3 KOHCTUTYLMH, ITe oTpe-
IeJIeHO, YTO eAMHCTBEHHBIM MCTOUHMKOM IOCyapCTBEHHOV BJIACTH SIB/ISIET-
cst Hapo#. Hapop ocyiiecTB/isieT BJaCTh HEMIOCPEICTBEHHO Uepes pecITyom-
KaHCKM pedepeHayM 1 CBOOOIHBIE BLIOOPHI, a TAKSKE JIeJIETUPYET OCYIIEeCT-
BJIEHME CBOEJi BJIACTU TOCYIapCTBEHHBIM OpraHaM.

Taxk, cormacHo ctaTtbe 38 Koncruryium: «I'paxkmane Pecrry6imku Benapych
MMEIOT ITPaBO CBOOOIHO M306MpPaTh M ObITh M30paHHBIMU B TOCYIAPCTBEHHbIE
opraHbl Ha OCHOBE BCeOOIIero, paBHOTO, ITPSIMOI'O MJIM KOCBEHHOTO M301Mpa-
TeJILHOTO IIpaBa Py TalfHOM IroJIOCOBaHUM»S.

Tak, eme B 1996 romy B nuTepaType BbICKa3bIBAIACh MbICJb O TOM, UTO
cKopeiinemMy ¢hOpMUPOBAHUIO IPAKIAHCKOr0 061IecTBa B beapycu crioco6-
CTBOBa/IM GBI BBIOOPHI B ITAPJIaMEHT 110 ITPOTIOPIIMOHATBHO WM, BO BCSIKOM
cTydyae, 10 CMeIllaHHO¥, MPOITOPLMOHATLHO — MaskOpPUTAPHOI cucteMe. [Ipu
MIpOBeleHMM BBIOOPOB 10 ITPOIIOPLIMOHATbHOMY ITIPUHLINITY JIIOAM BBIHYKIE-
HbI BBIOMPATH OIpeie/IeHHYIO MOJIMTUYECKYI0 ITIPOTpaMMy, HaIlpaBJieHne 06-
IIeCTBEHHOTo pa3BuTus. [Ipounsomia 6s1 moauTudeckas avuddepeHmanys,
KaK OAVH 13 (aKTOPOB COIMATBHOIO CTPYKTYPUPOBAHMS 0OIIEecTBa. YCKO-
puJICst GBI ITPOLIECC eT0 CAMOOTIPeIesIeHNsI, CaMOBbIpaskeHMsI. BbUT 661 coenaH
BaKHENMIINIA IIar Ha ITyTY CO3HAHUST MMapTUIHOI CUCTEMBI. B 3TUX yCIOBU-
SIX BO3HMKAET «PbIHOK MapTuit». OH MO3BOJISIET HACEIEHUIO OJTMsKe TTI03HAKO-
MUTBCS C TAPTUSIMU, YKPEIUISIET ITOC/IeIHIE, CIOCOOCTBYET MX ITPEBPaIeHIIO
B BaXXKHBIN (HAKTOP O6IIECTBEHHOI KM3HN. BBIOOPHI 10 MTPOIOPIIMOHATBHOM
cucTeMe Cco3auy Obl GIaronpuUsITHbIE YCIOBUS IJIST YAYUIIEHNST KaUueCTBEeH-
HOT'O COCTaBa MapjaaMeHTa (B CMbIC/Te TTpodeccMoHaNn3Ma), Mo obIIepecITy-
GIMKAHCKME CITMCKY BKIIOUa/IM ObI B cebst BceX Hamboee CIIOCOOHBIX MTOJM -
TUKOB Benapycn’.

8 Cm.: Konctutyuust Pecriybimiku Benapych 1994 ropa [9neKTpOHHBIM pecypc].
9 CM.: [Tpo6eMbl hOpMUPOBAHMS IPakIaHCKOTO 0b1iecTBa B benapycu /B. V. Kapb6aneBuu
[n op.] ; mox, o61. Pen. B. Y. Kap6aneBuua. MuHck : HIICU «BocTok — 3amazy, 1996. 82 c.
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B HacTosiee BpemMst BO3MOXKHBII Mepexofl K MPOIOPLMOHaTIbHOI U30M-
paTenbHOI cucTteMe B benapycu CTaHOBUTCSI aKTyaJIbHbIM BOTIpocoM. [pe-
MMYIIECTBA MPOIOPIMOHATBHOM M30MPATEIbHOM CUCTEMBI TIPEKIe BCETO B
TOM, YTO CMCTEMA aCCOIMUPYETCS «OOJbIIIeN CITpaBeIJIMBOCTHIO» HEXKEJTM Ma-
SKOpUTapHasi CUCTeMA. DTO CBSI3aHO CO CJIEAYIOMUM (HaKTOPOM: TIPUCYTCTBY-
eT BO3MOXXHOCTb KaXkKA,0¥ MOIUTUYECKOV TapTUX TTOTYYUTD YUCIO MECT IIPO-
MOPLIMIOHATIBHO YUY FOJIOCOB. BBeleHNe MponopLiOHaIbHOM CUCTEMBI aK-
TUBU3UPYET NOTUTUUECKYIO XK13Hb. BBeZleHMe TPONOPLIMOHATIbHO CUCTEMBbI
MO3BOJIUT BOXHYTh KM3Hb B MOJIUTUYECKME TAPTUM U TPAXKIAHCKOe 0OIie-
cTBO Bemapycn, Tak Kak CMIbHOE IPaskIaHCKOe OOIIeCTBO MOXKET ObITh TOJb-
KO IIPY HAJIMUMUU CUJIbHBIX TTOTUTUYECKMUX TapTuii'l.

Takum 06pa3oM, epexo K MPoropIMOHaTIbHON M306MpaTeTbHOM CUCTe-
Me B JIMTepaType paHee CyleCTBOBAI TOJIbKO KaK r’MIOTeTuYecKast BO3MOK-
HOCTb, 8 Uepe3 HeCKOJIbKO JIET B TOCYAaPCTBe TOBOPSIT 06 ITOM KaK O BO3MOK-
HOJi peaJibHOCTH.

[lepeiizeM K KOHCTUTYLIMOHHOMY 3aKpeIUIEHMIO CJIEAYIOIIEero 3jieMeHTa
rpakIaHCKOTO 0O0IIeCTBa, 8 MMEHHO K MHCTUTYTY MECTHOTO caMOyTIpaBiie-
HMs. [IJaHHBIV MHCTUTYT CJTY>KUT BasKHOV rapaHTHel obecrieueHust IpaB Ipa-
SKIaH Ha yyacTue B yIIpaBaeHUM JleJlaMy TOCyJapCTBa M MECTHOTO COOOIIeCT-
Ba. Ocob6y10 POJIb UTPAET 3TOT MHCTUTYT B IMpOLiecce CTAHOBJIEHMS IpakaaH-
CKOTO 00111ecTBa. MecTHOe caMoyIipaB/ieHue SIBISIeTCsl BaskHeliei hopmoit
CcamMoOpraHM3alun TPaKIaH, AesTeIbHOCTh KOTOPOTO PeryaupyeTcs: pasie-
naom 5 KoHcTutyumm.

MecTHOe caMoOynpaBieHne — 3TO CUCTeMa OpraHu3alun BjIacTy, Xapak-
TepU3YIOILAsICS ee felleHTpanm3anuei 1 pacrpeaeneHeM cpeiyi MHOKeCTBa
oduManbHbIX CTPYKTYpP. CMBIC]T MECTHOTO CaMOYIIpaBIe€HMsI COCTOUT B BO3-
MOKHOCTM HaceJieHMsI KOHTPOJIMPOBATh T€ OPraHbl BJACTU U yIIPaBIeHMSI, C
KOTOPBIMM €My Yallle BCero MpUXOAUTCS B3aMO/eliCTBOBATbD.

B MoHorpadnm «Y MCTOKOB rpakIaHCKOro 06IIeCTBa 1 MECTHOTO CaMOY-
pasJieHUs» ucciaenoBatesb A.C. ABTOHOMOB IIPMUYMHY BO3HMKHOBEHMS Irpa-
SKIAHCKOTO OOI[eCTBa CBSI3bIBAET C MOTPEOHOCTHIO UesI0BEeKa B CAMOOPTaHU-
3auun: «JIroay camu, 1o COOCTBEHHOMY >KeJTaHMI0, OPTraHMU3YIOTCST M pella-
10T HaboseBIIye MPo6IeMbl, YETKO OCO3HABAS, UTO MTOOJMHOYKE OHU C ITU-
MM Ipo6sieMamu CIIpaBUTHCS He cMOTryT». Micxonst u3 atoro, A.C. ABTOHOMOB
IaeT caeayloliee orpeeneHye rpakJaHCKOro 001eCcTBa — 3TO «TaKoe COCTO-
sTHMe O6IIecTBa, KOraa JIIAY B3aMMO/IeCTBYIOT IPYT C IPYTOM B MHTepecax
yIpaB/ieHUs UX OOIIVMM JeaMu»'l,

O60CHOBBIBASI CBSI3b TPAKIAHCKOTO 0O1IIeCTBA C TPAKTUKOI CaMOyIIpaBJie-
HUS, YYEHBIV OTMEYaeT, 4YTO B Mease caMOoyIlpaBjieHe 03HavaeT, 4YTo YIIpaB-

10Cm.: Pechopma 6e1opycckoro n36MpaTenbHOTO 3aKOHOIATETBCTBA [DIeKTPOHHBIN pecypc].
URL: http://election.in-by.net/2012/(mara o6pamienus: 06.02.2023).

1 Cm.: Asmonomos A. C. Y UCTOKOB IPaskIaHCKOTO OBIIEeCTBA M MECTHOTO CAaMOYIIPaB/IeHMSI.
M. : M2IIH, 1998. 88 c.
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JISSIOIIVIMM U YIIPaBJISIEMbIMM SIBJISIIOTCSI OMHM U Te ke JiIoayu. CTaHOBJIeHMe U
pasBUTHME CUCTEMbI MECTHOT'O CAMOYIIpaBJIeHMS CBUIETEIbCTBYET 00 5BOJIO-
MM 00IIeCTBa, rpakaaHe KOTOPOIO 3asIBJISIIOT O TOTOBHOCTY BK/TIOUMTHCS B
TMpoliecc 061eCTBEHHO — IMTOJIMTUYECKOTO Pa3BUTHUS, TPUHMMASI BCIO MEPY OT-
BETCTBEHHOCTU 3a CBOE TOCTOIHOE CyIlleCTBOBaHMeE.

VIHCTUTYT MECTHOTO CaMOYITpaBJIeHMSI CTY>KUT HaJIesKHOM rapaHTueit oobec-
reyeHus IMpaB IpakJaH Ha ydyacTue B YIIpaBJeHUM AejlaMy rocydapcTBa U
MEeCTHOTIO COOObIIecTna.

B KauecTBe BaskHEJIIEro 3/ieMeHTa IPakIaHCKOro 00IeCTBa BBICTYIIAIOT
He3aBMCUMbIe CpeICTBa MacCOBOM MHGOPMaLM, KOTOPbIe UTPAIOT IJIaBHYIO
pOJIb B 06ecIieueHMM KOHTPOJISI TPask aHCKOTO 00IIeCcTBa Hajl BJacTbio. VIHOT-
Jla cCpeACcTBa MaccoBOi MHGOpPMAaIMM Ha3bIBAIOT UETBEPTOI BJIACTHIO, TOJpa-
3yMeBasi, YTO IIEPBbIMM TPeMSI ee BETBSIMMU SIBJISIIOTCS 3aKOHOIaTe/IbHasI, UC-
TIOJTHUTEIbHAS U cyae6Hast BIacTh. B3aumomeiicTBue MeXXmy 0011eCTBOM U ro-
CyIapCTBOM 3aBUCUT OT Pa3BUTOCTY MHMOOPMAIMOHHBIX KAHAIOB U CTPYKTYP.

CornacHo ctaTtbe 33 KOHCTUTYLMM: «KasKIOMY rapaHTHpyeTcsl cBoboaa
MHEeHU, yOesKIeHit 1 X cBOOOAHOe BhIpakeHMe. HUKTO He MOKeT ObITh
MIPUHYKIEH K BIPAXKEHUIO CBOMX YOEKIEHU VIM OTKA3y OT HUX».

B Ha3BaHHOJ cTaThe 3aKpervisieTcsl Kak cBoOo/Ia CJIOBA, Tak M CBOOOIa 1e-
YyaTy, KOTOpasi, B CBOIO OUYepeib, SIBJISIETCSI CPeICTBOM BbIpaskeHMsI CBOOOIbI
CJI0BA.

[Tonb3oBaHMe MHGOPMaLMeit MOXKeT ObITh OrpaHNYEHO 3aKOHOAATEbCT-
BOM B 11€JISIX 3aIUThI YeCTU, JOCTOMHCTBA, IMYHOI M CEMEIHO KIM3HU rpa-
SKIIAH Y TIOJTHOT'O OCYIIeCTBAeHMSI MMM CBOMX IIpaB».

Kpome Toro, BaxkHeI1ei coOCTaB/ISIONIEi IpaXk IaHCKOI0 001IeCcTBa SIBJISI-
eTcs penurys. CorytacHo craTtbe 31 KOHCTUTYLMM TOBOPUTCS ; «KaXKAbIN MMe-
eT IIpaBO CaMOCTOSITe/IbHO OIIpee/isiTh CBOe OTHOIIIeHMEe K PeJIUTUM, eAUHO-
JIMYHO VJIV COBMECTHO C IPYTYMM UCITOBEIOBATh JTIIOOYI0 PEJIUTHIO UJIU He UC-
MOBeI0BATh HUMKAKOI, BbIPAsKaTh M PACIIPOCTPAHSITh YOEXKIEHMSI, CBSI3aHHbIE
C OTHOIIIEHMEM K PeJIUTUM, yIaCTBOBATh B OTIPaBI€HUM PEIUTMO3HbIX KY/Ib-
TOB, PUTYaJIOB, OOPSIIOB, HE 3aIIPeIeHHbIX 3aKOHOM».

B cTraTbe 16 TOBOPUTCS O TOM, UTO PEJIUTUM U BEPOUCIIOBEIAHMSI PaBHBI
repen 3aKOHOM. «3arpelniaeTcs AesiTe/IbHOCTb PelIUMTMO3HbIX OpraHu3aliuii, ux
OpraHoOB U MpeJicTaBUTeIell, KOTopasl HallpaBjieHa IIPOTUB cyBepeHuTeTa Pe-
crryonmky benapych, ee KOHCTUTYLIMIOHHOT'O CTPOSI U TPaskIaHCKOTO COTIacyst
16O COMpsDKeHa C HapylleHMeM ITpaB M CBOOO rpaskaaH, a TakKe IpersT-
CTBYET UCITOTHEHMIO TPaskIaHaMM MX FOCyIapCTBEHHbBIX, 00IIeCTBEHHBIX, Ce-
MEeJHBIX 00513aHHOCTE MM HAHOCUT Bpe[l X 3M0POBbIO M HDABCTBEHHOCT».

Takum 00pa3oMm, UCXOs M3 BbIIIEyKa3aHHbBIX CTaTel BUIHO, UTO CBOOO-
Jla COBECTU U BepOUCIIOBeAaHMs — IMYHOE ITpaBo JIloboro ueaoBeka. CBoboma
COBECTMU Vi BepOMCIIOBeIaHMs SIBJISIETCSI OCHOBHBIM II@HHOCTHBIM COCTaBJISIIO-
IIMM TPaskIaHCKOrO OOIecTBa M 03HAYAeT, IIpeskae BCero, UTo YeJI0BeK ca-
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MOCTOSITEJIbHO BbIOMpAET JIJIsl ceOsI CHCTeMY TYXOBHBIX IleHHOCTeM. Kakmbiit
IpasKIaHVH MMeeT KOHCTUTYI[MOHHOe ITPaBo cCaMOMY 0003HavyaTh CBOE OTHO-
IIeHMe K peJIMIuin: UCIIOBe0BaTh He 3ampelleéHHYI0 3aKOHOM JII00YIo penu-
T'UI0, JINOO0 He MUCIIOBEeIOBATh HUKAKOIA.

. T. Conmouknii yrBep>Kaas: «IIpy IOIIbITKe 3aKpenuTh B KOHCTUTYLIMM OT-
IlelTbHBIN pa3ier, MOCBSIEeHHbIN rPakJaHCKOMY 06I1eCTBY, Mbl MOSKEM CTOJIK-
HYTbCSI C ITPO6IeMOTt 0000IIeHMS YKe CYIeCTBYIONIMX B O€JI0PYyCCKOM 3aK0-
HOZIaTe/IbCTBE HOPM, CBSI3aHHBIX ¢ GYHKIMOHMPOBAHMEM OTHe/IbHbIX J/IeMeH-
TOB I'PasKIAHCKOTO 001ecTBa». Takke OH BbICKa3a/l MHEHME : «B BO3MOKHOM
paszesie HaJlo TOBOPUTh O TapaHTHUSIX He3aBUCUMOI JIesITeTbHOCTU 0011eCT-
BEHHBIX CTPYKTYP U 3aKPENUTD ITOJIOKeHMsI, KOTOPbIe M3HAUaTbHO OYIYT CI10-
COOGCTBOBAThH PAa3BUTUIO MHULIMATUB CAMUX I'PAKIAH 10 pelleHNI0 KOHKpeT-
HBIX BOIIPOCOB OOIIECTBEHHOM KU3HMU» 2.

Heo6xoa1MO OTMETUTD, UTO O0JIbIIIAS YaCTh MPaB, 3aKpeIyIeHHbIX B pa3-
nene 2 KOHCTUTYLMM, HOCIT MHAUBUAYAJIbHBIN, a He KOJJIEKTMBHBIN Xapak-
Tep, a rpaXkJaHCKoe OOIIeCTBO IpeJrosaraeT He TOIbKO QYyHKIMOHUPOBA-
HJe MHCTUTYTOB, HO ¥ BO3MOKHOCTeJ yesioBeKa. Kak 13BeCTHO, OCHOBHbBIMU
MHCTUTYTaMU I'PAKIAHCKOTO OOIEeCTBa SIBJISIIOTCS MOAUTUYECKYe TTapTun,
0011IecTBeHHbIE 00beAMHEHMS, PEIUTMO3HbIe OpraHu3anyn, mpodcowssl. B
KoHCcTUTYLIMM 3aKpeIieHbl IUIIb ITPaBo Ha CBOOOIY 00beaIHeHI1, Ha 00b-
enviHeHMe B podeccroHaabHble COI03bI, a TpaXkAaHCKoe 001eCTBO MpeIio-
naraeT GyHKUIMOHMPOBaHME ero 3J1eMeHTOB.

I'pakmaHCKoe 0011eCTBO CTPYKTYPHO, KaK CTPYKTYPHO U rocynapcTso. Ho
rpaskgaHCcKoe O6IIIeCTBO MMeeT OTJMYHbIE OT TOCYIapCTBa MPUOpPUTETHI. Eciin
I71S1 TOCYyJapCTBa MMM OCTaIOTCS 6€30MacHOCTb, CTAOMIIbHOCTD, ITOPSIIOK U 3a-
HIMIIEHHOCTb, TO JJIs1 TPaskAaHCKOTO 001eCcTBa MPUOPUTETAMIU CTAHOBSITCS
CcBOOOJA, MHUIIMATUBA, IMHAMM3M U CIIOHTAaHHAsI aKTUBHOCTb. Takoe pa3srpa-
HUYeHMe IPUOPUTETOB MMeeT ITTyOOKMIi XapaKTep, CTPYKTYPHO Ipeorpese-
Jisisl comepskaHue KoHCTUTyLmu.

B KoHCTUTYLIMM COIEPSKUTCS BEKTOP Pa3BUTUSI 37IEMEHTOB IPakIaHCKOTO
0011ecTBa, a KOHKpeTHU3alusi KOHCTUTYLIMOHHBIX TTOJIOKeHUI HaXOAUT CBOe
3aKpeIvieHle B HOpMax TeKyIlero 3aKOHOAaTeIbCTBa.

I'paskmaHCcKoe O6IIeCTBO B JIFOOOI CTpaHe CO3HaeTcsl MoCTereHHo, hop-
MUPYSICh ecTecTBeHHbIM yTeM. CerogHsi B benapycu rpaxkaaHcKkoe 0611ecT-
BO HAXOAUTCS Ha cTaaum pa3BuTusi. C KaKIbIM T'OIOM pacTeT YMC/IO el 1
OpraHu3aluii, FTOTOBBIX MPOSIB/ISITh CBOIO I'PAXKIAHCKYIO MO3UIINIO U aKTUB-
HO BJIMSITh Ha TEMIIbI M HATIpaBJIeHMe pa3BUTHS 001ecTBa. ['paxkaaHCcKoe 06-
1iecTBO benapycu 6yaeT akTMBHO pa3BUBAThCS B CTyuyae, eciv pa3Hble TUTTbI
opraHm3alum rpaxkJaHCKOro 001ecTBa Oy Iy T MesKIy CO00¥ B3auMOIe/iCTBO-
BaThb. K npumepy, B3aumoeicTBre Mexay Mpodcow3amMu 1 MOAUTUUEeCKUMU

12Cm.: HopMbI KOHCTUTYLIMM U TPAsKAAHCKOe 0011ecTBO [neKTpoHHbI pecypc]. URL: elib.
bsu.by/bitstream/123456789/43974/1/69 (mata obpaimenusi: 07.02.2023).
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MapTUSIMU, CPEICTB MacCoBO MH(popMaIy 1 06pa3oBaHMsI, 00IECTBEHHBIX
00benVHEeHNIT U PeTUTMO3HBIX OpraHu3aluii. BaskHO MOHMMATh, YTO aKTUB-
HOCTb IPaskIaHCKOr0 00IIIecTBa He JOJKHA OBITh 3aBMCUMOI OT TOCYIapCTBa.
Ponb rocygapcTBa B MOAepyKKe, B YyCTAHOBJIEHUM TTPaBOBbIX HOPM JIJIS pas3-
BUTUSI KQXKXIOTO MHCTUTYTA I'PAsKIaHCKOTO OOIIeCTBa.
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WJES JIMHTBUCTUYECKOUN «OTKPBITOCTH» ITPABA
B COBPEMEHHOM IOCITIO3UTVUBU3ME:
ITPEJIE/IBI IOPUVYECKOM TEXHUKU

C. H. Kacatkuu
Camapckuii zocydapcmeeHHblii IKOHOMUUECKULL yHU8epcumem

[Toctynuna B pemakumio 8 asrycra 2022 r.

AHHOTaIMS: OTTAJKUBASICh OT JOCTMKEHUST OTIpefe/leHHOCTY B IPaBOBOM
peryimpoBaHuM KakK 1en PULANUECKOi TeEXHUKHN, aBTOP MOoJUuepK1BaeT He-
06xX0aMMOCTb GMIIOCOPCKOTO MPOSICHEHMS M 000CHOBAHMUS MUIEN OTIPEIeIIeH -
HOCTM / TOUHOCTHU, MICIIOJIb3YEMOI B OT€UECTBEHHOI IOpUCTIpyaeHInN. B faH-
HOJi TIepCIIeKTUBe B CTaThe aHAIM3UPYETCS TIPUHSATAas B 3aMafHO MbICIA
IOKTPUHA «OTKPBITOI TEKCTYPbI» SI3bIKA M €e CJeACTBUS sl chepbl Mpasa.
Ha 3T07 0CHOBe [ies1aeTcst BbIBOM, 00 OrpaHMUYEHHBIX BO3MOXKHOCTSIX I0PUAN-
YeCKOl TEXHUKM 10 006eCIeueHyI0 TOUHOCTY MMPaBOBBIX MHCTPYMEHTOB M O
paccCMOTpEHMM ee KaK COCTaBJISIOIIel anmnapaTa CMCTeMaTu4ecKkoro goormpe-
IleJIeHNsI TTPaBOBbIX MMOHSITHUIA, COO6PA3HOTO Pa3BUTHUIO COLMATBHOTO OIBITA
" 3aMpocam PUAMNYECKO TPaAKTUKMA.

KiroueBbie CJIOBa: «OTKPBITASI TEKCTYpa», HEOIIPEIeJIEHHOCTh B ITpaBe, TOU-
HOCTb B IIpaBe, IOJIHOTA [IPaBOBOTO PETyAMPOBaHMS, IOPUINIECKUIL S3BIK,
MpaBOBbIe TTOHATUS, puAMUeckue nebunnnum, ®. Baiicman, I. JI. A. Xapr,
LieJI IOPUIMYECKON TEXHUKM, TIPefeibl I0PUAUUECKON TeXHUKH, Iopuande-
CKUIi TIO3UTUBU3M.

IDEA OF LINGUISTIC “OPENNESS” OF LAW
IN MODERN LEGAL POSITIVISM:
LIMITS OF LEGAL TECHNICS

S. N. Kasatkin
Samara State University of Economics
Abstract: starting from achievement of determinacy in legal regulation as a

goal of “legal technics”, the article emphasizes a need for philosophical clar-
ification and justification of the idea of determinacy / accuracy used in Rus-

© Kacarkun C. H., 2023
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sian domestic jurisprudence. In that perspective the article analyzes the doc-
trine of “open texture” of language adopted in Western thought and its
consequences for a sphere of law. On this basis a conclusion is made about
limited possibilities of legal technics to guarantee accuracy of legal instru-
ments and about its consideration as a constituent of an apparatus for sys-
tematic redefinition of legal concepts in accordance with development of so-
cial experience and demands of legal practice.

Key words: “open texture”, indeterminacy in law, accuracy in law, complete-
ness of legal regulation, legal language, legal concepts, legal definitions, F. Wa-
ismann, H. L. A. Hart, goals of legal technics, limits of legal technics, legal
positivism.

Besedenue. Opuanuecky TeXHUKY MPeINOUTUTEIbHO pacCMaTpuBaTh B
KauyeCTBe MHCTPYMEHTAapUS I0PULUIECKOI NeSTeTbHOCTU — IIpUYeM UHCTPY-
MEeHTapusi, KOTOPBI He CBOOUTCS JIMILIb K COCTaBJI€HUI0 (HOPMATUBHbBIX U
MHBIX) TPABOBBIX aKTOB W IOPUAMUECKUX TOKYMEHTOB!. 3a4acTyio He numest
MPSIMOJ CBSI3U C OCHOBAHMSIMM / KPUTEPUSIMU 1€MICTBUTEIBHOCTU B paMKax
IIPaBOBOI CUCTEMBI, OpUAMYECKAs TeEXHUKA, TEM He MeHee, BaKHa Kak all-
rapaT pauyOoHaIM3aLy PUINIECKOI AesaTeIbHOCTI?, obecreueHus ee pe-
3YJITATUBHOCTY ¥ OTHOBPEMEHHOJ COOOPa3HOCTY MPUHSITHIM B COOOIIECT-
Be LeJISIM M IIPUMHLMIIAM IIpaBa.

OnHOVi U3 KITI0UeBbIX 11eJieli IOpUANYeCKOl TeEXHUKHM (1, COOTBETCTBEHHO,
rapamMeTpoOB ee OLIeHKU) TPAaAUIIMOHHO IIPOBO3I/IalllaeTCsl TapaHTUPOBaHKe
OIpe/ieJIeHHOCTY TIPaBOBOTO PeryJiMpoBaHMs, TOUHOCTU ero GOpMbl, SI3bIKa,
HOPMAaTUBHO-PETYISITUBHBIX CpeACcTB. [JoCTMKeHYe YKa3aHHO 11eJIY COTIPO-
BOXKIAETCS 3HAUYMMBIMM YCUIUSIMU ITPaBOBOJ HAYKM 10 BIPAOOTKE CJIOKHO-
COCTAaBHOI'O apCeHa/ia — Ba’KHBIX U BIIOJIHE 0OOCHOBAHHbBIX — TEXHUUECKUX
cpencTs.

! Cp., Hanp.: [Jassidosa M. JI. Opuandeckas TexHuKa (0011ast 4acThb) : yue6HOe 1ocobue.
Bosnrorpap, 2009. T 2 § 1; Opuanyeckas TexHuka: yue6HuK / mmon pen. B. M. Bapanosa. M.,
2022.8 2.1; u gp.

2 CMm.: YepdaHyes A. @. Teopus rocymapctba 1 rpasa : yue6HuK. M., 1999. § 23.3.

5 Cm., Hamp.: Baacexko H. A. TIpobiaeMbl TOUYHOCTM BbIpakeHMs1 HGOPMBI IpaBa : JIMHIBO-
JIOTMYECKUiT aHan3 : INC. ... I-pa I0puI,. Hayk B popMe Hayy. gokinana. Ekarepmuu6ypr, 1997.
C 9TOi1 LIeNbI0 TaKsKe CBSI3aHbI TAKME OPUEHTUPBI IOPUANUECKON TEXHUKH, KaK SICHOCTb, IPO-
CTOTA, YHUDULIMPOBAHHOCTD Y JOCTYITHOCTD JeMCTBYIONMX ITPABOBBIX CTaHAPTOB (CM., Hafp.:
Yepdanyes A. @. YKa3s. cou. C. 366; McakoB B. B. I3bik mpaBa // IOpucamurauctuka. 2000. N2 2.
C.64-65. Cm. Takke: CITpaBOYHMK IT0 HOPMOTBOPYECKOI TEXHUKE. 2-€ U3, Tepepad. M., 2002.
C. 2 n ocin.).

4 CM., Hanip.: Kawa+uwa T. B. Opuanyeckas TexHuKa : yue6Huk. M., 2008. Tn. 4 u np.; Iy-
6aesa T. B. SI3bIK U IpaBo. MICKyCCTBO BjIaJieHMsI CJIOBOM B ITpodeccroHaIbHO I0pUANYeCKOi
nmesirenibHOCTU. M., 2010. . 3-4; Bnacenko H. A. TIpo6ieMbl TTpaBOBOJ HEOTIPEIeJIEHHOCTH :
Kypc jiekumii. M., 2015. JTekuum 5-6 u np.; TyparuH B. FO. DeHOMEH I0PUANIECKOI TEPMUHO-
norvn. M., 2018. § 3.2 1 ip.; Koxokaps H. I1. leeKTbl HOpPMATUBHO-TTPABOBOTO PETYIMPOBAHMSI.
M., 2019.Tn 3-4; SI3bIK MpaBa: JOKTPUHA, TPAKTMKa, TeHAeHLIUM pa3BuTus / nog pex. M. JI. [la-
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BmecTe ¢ TeM, e/t TOBOPUTDH 06 OTE€UECTBEHHO TeOPUM I0PUANYECKO
TEeXHUKU, TO, TIPU BCeIl CEPbe3HOCTU ee pPa3paboToK, oOCcykmaemast 31eCh
uaest WIu uaeaa TOYHOCTY / OIpeleIEHHOCTY OCTaeTCsI B Heit 6e3 TOJIKHO-
rO MPOSICHEHUS® — 6€e3 TITy60KOo# pra0codCKOi IKCIUIMKAIUYI TOTO, YTO BO-
0011Ie eCTbh TOYHOCTD / OTIPeAeIeHHOCTDb, B TOM UMC/Ie B pacCMaTpuBaemMoit
obsacTu, KaK, B KaKoi Mepe MM 0 KaKOil CTereHy, OHa BO3MOXKHA (eCin
BO3MOXXHA B IpuHIuIe). Kak mpeacTaBisieTcsl, B OCHOBE KOHIeNTyann3aiumn
aKaJieMU4YeCcKoro U MpakTUKO-I0PUIMYECKOTO0 IMTPOEKTa «I0PUAMUECKO Tex-
HUKW» JeXUT QyHAAMeHTaJbHOE MOIyIeHe, BO-ePBBIX, O CYIIeCTBOBA-
HUM ¥ BO3MOXXHOCTU OCTUKEHMSI TOUHOCTU / OTIpeie/IeHHOCTY IPaBOBOTO
perynmpoBaHusT KaK HEKOero (AOCTYITHOTO GhUKCaIMM) COCTOSIHUSI CTPOTO-
T'O COOTBETCTBUS €r0 HOPM, SI3bIKa, GOPMbI, MHCTPYMEHTOB U T.II. COOTBET-
CTBYIOIIMM OObEKTMBHBIM CBOMCTBAM M 3aKOHOMEPHOCTSIM PEryInpyemoit
MpeaMeTHOCTH, COePKaHMI0 BbIpaskaeMoli «<HOPMaTUBHO BOM», 3aKOHAM
JIOTMKM, IVCKYypca, rpaduKy ¥ T.I., BO-BTOPBIX, O CIIOCOOHOCTY I0pUaMYe-
CKO¥ TEXHUKY MPeOCTaBUTh pellelThl, rapaHTUPYIOIIVe TOCTUXEeHMEe TaKO-
r'0 COCTOSTHMSI (Yepe3 hopMyIMpoBaHyMe MpaBuI feHNPOBAHMS ITPABOBBIX
TePMMHOB, TTIOCTPOEHMS ¥ 060CHOBAHUS IOPUANUECKUX YTBEPKIEHUIA, CO-
CTaBJeHUSI M CTPYKTYPUPOBAHMS MPABOBBIX TEKCTOB, UX CHUCTEMaTU3AIUN,
UHTepnpeTtauuu u np.). ECi 570 BepHoO, TO OnucaHHas TpaKTOBKa Orpene-
JIEHHOCTY / TOYHOCTU TPeOYeT cepbe3HOr0 00CYKIeHMS 1, IO CYTU, 060CHO-
BaHMSI C yueTOM 6a30BbIX KOHIIEMIMI 3HAHMS, I3bIKA, IOTUKM, COLIMATbHO
MPAaKTUKYU U Jp., KOTOpPbIE MpecTaBieHbl B (puaocodCKoii, COMMOryMaHm-
TapHOI U TIpaBoBenueckoil nuteparype XX—-XXI BB. U comepkaT BaKHbIe
BBI3OBBI 00pa3ilaM KIacCUMYEeCKOi palyoOHaTbHOCTY, PACIIPOCTPAaHEHHBIM
B OTeUeCTBEHHbBIX PACCYKIEHUSIX O OPUANUECKOI TeXHUKe, O TIpaBe U mpa-
BOBEJIEHUM B 1I€JIOM.

B pycite ckazaHHOTO, HAcTOSIIAsl paboTa 06paIaeTcs K uaee «OTKPbITOM
TEeKCTYPbI» SI3bIKa ¥ BBIBOAMMOJ 13 3TOTO HelOONpeAeeHHOCTH MpaBa, mo-
JYYMBIIIEeH pa3BUTHE B 3aMIaIHO (110cO(CKO-TTPpaBOBOI MBICIV BTOPOI IT0-
noBUHBI XX BeKa, HaUMHas mpex/ae BCero C yueHUs IOpUANUecKoro mo3suTu-
BU3Ma. be3yCcJIoBHO He McUYepIibiBast Mpo6aeMaTUKM TOUYHOCTY / OTIpe/iesieH-
HOCTM B IpaBe " IOpUANYECKOM IUCKypCe, JaHHas Uaest BUIUTCS BasKHOM 1711

BbIIOBOI, M. I0. Ko3noBoii. M., 2021. Pasg. IT u nip.; assidosa M. JI. OnipeneneHHOCTb ITpaBa u
TeXHUKO-IOPUANYECKIME CpeicTBa ee obecrnieueHns // [IpaBoBas mapagurma. 2017. T. 16, N2 4,
C. 23-28; bapaHosa M. B. TexHUKO-IOpUAMUUECKME CPELCTBA NOCTUKEHUST OIpeneieHHOCTU
MPaBOBOTro perynupoBanus // TocygapcTBeHHO-TIpaBoBble ncciemoBanms. 2021. N2 4. C. 86-91;
u np. Cp.rakke: Bepxcens JK.-JI. Obuias Teopus mpasa. M., 2000. C. 358 u moci1.; CripaBOYHUK
10 HOPMOTBOpPYEeCKoii TexHuke. U. 2; Banadec /1. SI3bIK paBa 1 IpaBo s3bika. M., 2008. Pa3n. I;
AnvuyppoH K., bynsieun E. B. HopmaTtuBHbIe cuctemsbl // «HopMaTUBHBIE CUCTEMBI» U UHbIE
paborsl 1o putocoduy rpasa u jJoruke Hopm / ox, pen. E. H. JIucaniok. CIT6.,2013. Y. 2; u ap.

5 CM., Hamp.: Brnacenko H. A. TIpo6emMbl ipaBoBOit HeompeaeneHHocTH. Jlekiius 1. Cp. Tak-
Ke ¢ mpobyiemMaTu3alyeii umeana MoJHOTHI TPABOBOTO perynupoBanus y K. AnpuyppoHa u
E.B. Bynbiruna: AnsuyppoH K., Bynvsieux E. B. Ykas. cou. § IX.
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OCO3HAHMS COOTBETCTBYIONIMX HAYAJI ¥ OTPAaHUYEHUI IOPUINYECKON TEXHU-
KU, BAIUTHOCTY €e MHCTPYMeHTapusi®.

«Omxkpsimas mekcmypa» 6 punocouu a3vika: @. Baiicman. VItak, nuest
«OTKPBITOM TEKCTYPbI» IMMOHSITUI / TEPMUHOB, YIIOTPEOISIEMBIX B IOpUANYE-
CKOM $I3bIKe, TIOyunsia paclpoCTpaHeHue B 3alafgHol (Mpexae BCero aH-
IJIO-aMepMKaHCKOJ) MpaBOBOI MBIC/IM BTOPOJ MOIOBMHBI XX BeKa. HacKob-
KO M3BECTHO, BIIEPBbIE ee BBeJI B 000pOT 6puTaHCKMii Griocod-aHATUTHUK U
MpaBOBE-TIO3UTUBUCT, [epbepT XapT, UCITOTb3YsI TAKOBYIO B KAUeCTBE JJOBO-
Ila B 000CHOBaHMM YMEpPEeHHON HeompeaeleHHOCT TpaBa. B cBoio ouepenn
cam I. XapT BOCIIPUHSIT 3TY UAEI0 U3 aHATUTUIECKOM IMHTBUCTUYECKOI (pu-
nocodun, B YaCTHOCTH, U3 MIOCTPOEHMI aBCTpuUiicKoro pumiocoda-aHaINTH-
ka @puapuxa Baiicmana’.

@. BaijicMaH OTCTauBaeT HEBO3MOXXHOCTb MCUEPIbIBAIOIIEro onpeznene-
HUSI SMIIVPUUYECKNX TTOHSTHUI OObIAEHHOTO M HAYYHOTO SI3bIKA, HECOCTOSITETh-
HOCTb OCHOBAHHBIX Ha TaKO¥ MO3UIMM STIUCTEMOJIOTMYECKUX Mogeneii. Du-
70co®d TPUBOANUT IMPUMEPbI HEMTPeIBUIEHHbBIX CUTYaIMiA, PacCyskKAast O KOIII-
Ke, KOTOpast BbIPACTAET 10 TMTAaHTCKUX pa3MepoB MM CITOCOOHA BOCCTABATh
13 MePTBbIX, O ApyTe, KOTOPbIi TO MOSIBJISIETCS, TO MICUe3aeT, O BeleCcTBe, KO-
TOpOEe BBIMVISIAUT KaK 30JI0TO U yIOBJIETBOPSIET BCEM €Tr0 XMMUYeCKUM CBOVi-
CTBaM, HO ITPOU3BOANT HOBBIN BUJ M3aydeHnst. He 061aast B TaKMX CUTYaIy-
SIX HY>KHBIMU SI3bIKOBBIMM TIpaBU/IaMM, Mbl He 3HaeM, UTO HaM cienyeT 3[eCh
CKasaTh. ViMeeM /i MBI JI€JIO C KOILIKO¥, 06/afarolieil HeoObIYHbBIMM CBOJi-
CTBaMU, UJIU C HOBBIM 300-BUJIOM? BcTpeuaeM i Mbl CBOETO JIpyTa WM 3TO
rayumonyHanus? CiemyeT i Ha3bIBaTh MCCIeqyeMoe BelleCTBO 30JI0TOM WU

6 ClenyeT OTMETUTb, YTO MUJes «OTKPBITOI TEKCTYPbI» MIPAKTUUECKU He BOCTpeOOBaHa B
OTeuyeCTBEHHBIX M3bICKAHMSIX TI0 KOHKPETHBIM MPo6/ieMaM TeopeTUUeCcKoil I0pUCIpyaeHInN,
0CTaBasiCh BO MHOTOM IpeIMeTOM 00CYsKIeHMsI B IMTepaType 1o obuieit puiocodun npasa u
MCTOPUY TIPABOBBIX YueHUt. O HEKOTOPBIX MPpUMepax TaKMX M3bICKaHUI CM., Hapumep: Je-
MuH A. B. TIpUHUMI ONpeneIeHHOCTU Hajoroobnoxenus. M., 2015. Tn. 1; Mauxcocos C. A.
AHaJorus, B3BelIMBaHMe U IeSyKIVs B CTPYKType c/eoBaHus IIpeleieHTy // [lpaBoBeneHue.
2018. N2 2(337). C.400-421; Apxunos B. B. CemaHTHUeCKMe IIpeiesibl IIpaBa B YCJIOBUSIX MeIV-
abHOTO TIOBOPOTA: TEOPETUKO-TIPABOBAsT MHTEPIpeTaluus : ONC. ... [-pa opuz. HayK. CII6.,
2019.Tn.2 § 2; u fip.

7CM., Hamp.: Hart H. L. A. The Concept of Law. 2nd ed. with Hart’s Postscript. Oxford, 1994.
P. 128, 297, etc.; Idem. JThering’s Heaven of Concepts and Modern Analytical Jurisprudence //
Hart H. L. A. Essays in Jurisprudence and Philosophy. Oxford, 1983. P. 274-275, etc. O cBsi3u
koHUenuuii I. Xapra u ®. BajicmaHa cM. Taxoke: Ozne3Hes B. B. «OTKpbITasi TeKCTypa» SMIIMPU-
YeCKUX MMOHSTUIA U IMHTBUCTUYECKIMIA aHTUpenyKiMoHn3sM @puapuxa Bajicmana // dnincre-
mosorust u punocodust Hayku. 2019. T. 56, N2 3. C. 110-122; E20 xce. Bpaitan Bukc 06 «OTKpbI-
TOV TEKCType» (F0pUANUeCcKOoro) si3bika // Tpynbl MHCTUTYTa rocygapcersa u rpasa Poccuiickoin
akageMuy HayK. 2019.T. 14,N2 5. C. 64-83; Kacamkur C. H. KOHLIeIMSI «OTKPBITOM TEKCTYPhI»
B wtocoduu u ropucnpyneHiyn: Baiicman u Xapt // BectHuk CaMapcKoii r'yMaHUTapHOM
akagevuu. Cep.: ITpaBo. 2017. N2 1-2(19). C. 3-9; Ezo se. K mpobiiemMe UaeiiHbIX OCHOBaHMIA
JIOKTPUHBI «OTKPBITOM TEKCTYPbI» B TIpaBe: Gmiocodus s3bIKa VS. OPUCTIPYLEHLIMS TPaBU //
Mup uesoBeKa: HOpMaTMBHOe u3MepeHue — 6. Caparos, 2019. C. 241-252; u ap.
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HeT?® OTu ciyuyan, o @. BaiicmaHny, MUTIOCTPUPYIOT HEBO3MOXXHOCTb UCKITIO-
YUTHh BOSHMKHOBEHME HEIIPeIBUAEHHBIX CUTYaIVii, TOOYKIAIONMX K M3Me-
HEHUIO HAIlIUX OTIpe/ie/IeHNI, a TAKKe pa3TPaHUUNTb HAIIIM MOHSITUST, UCKITIO-
YMB JIIOObIE COMHEHMSI: TIO CYTH, Mbl YCTaHAB/IVBAEM I'PAHUIIbI TTOHSITYS JIUIITh
B T€X OTHOIIIEHUSIX, KOTOPbIE, 10 TeM U/ UHBIM IIPUUYMHAM, 3HAUMMBI JJ15 HaC
B TEKYIIVX YCJIOBUSIX, OCTABJISISI BCe MHBIE €T0 CTOPOHBI 6e3 yTouHeHMit’. [To-
cjieHee aBTOP M Ha3bIBAE€T «OTKPBITON TEKCTYpOii»'P.

®opmynupyemasi @. BalicMaHOM naesi «OTKPBITOCTU» (UJIU «ITOPUCTO-
CTV») SMIIMPUYECKUX TIOHSITUI OTTpaHMUMBaeTCs Guiocodom oT Ux pas-
MBITOCTY / CMYTHOCTH : €CJIX CMYTHBIE TEPMUHBI («Ky4a», «pO30BbIN» 1 1p.)!!
XapaKTepu3yITCs U3MEHUMBBIM YIIOTPeOIeHMEeM, TO TaK/e TEPMUHBI, KaK
«30JI0TO», He OYIyuM CMYTHBIMU, SIBJISTEOTCSI HEMCUEPIIBIBAIOIIMMIU — B UX
OTHOIIEHUM Heb3s1 HECOMHEHHBIM 00pa3oM 3amoJIHUTh BC€ BO3MOSKHBIE
rpo6esbl. IHaue TOBOpSI, OTKPbITAsI TEKCTYypa, mo @. BajicMmaHy — 3TO BO3-
MOXHOCTb CMYTHOCTU. ECJI CMYTHOCTb MOYKHO UCIIPaBUThb Yepe3 YCTAaHOB-
JleHue 60j1ee TOUHBIX MPABWII, TO OTKPBITYIO TEKCTYPY MCIIPABUTDb HEMb3S:
onpeneieHus OTKPBIThIX TEPMUHOB BCErAa MoABEeP>)KeHbl KOPPEKTUPOBKE B
CBeTe HOBOTO OIbITa'2.

W nest OTKPBITOI TEKCTYPbI 00yCI0BIMBaeT, o ®. BajicmaHy, psifi BasKHbIX
CeACTBUM [J1s1 SNUCTEMONOTUU. OTKPBITOCTh SMITUPUUECKUX TEPMUHOB PO-
KIaeT HeBO3MOXKHOCTD IpeABUAETh BCe MOTeHIMalbHble YCIOBUS UX YIIO-
TpeOyIeHNsI, a 3HAUNT, yUeCTh BCe BO3MOXKHBIE 0OCTOSITE/IbCTBA MCTUHHOCTY /
JIOXKHOCTY COOTBETCTBYIOIIUX YTBEPXKAEHUI. ITO, B CBOI OUYepefib, BiedeT
HEBO3MOXXHOCTb OKOHYATEebHOTO OTIpee/IeHUS SMIIMPUUYECKUX TEPMUHOB U
OKOHYATeJIbHOM BepudmKauy SMIMPUUECKUX YTBEPKIEHMI, 8 paBHO IPO-
671eMaTU3MpyeT UCITOIb30BaHMe AeAYKIIVH B OTTBITHBIX PACCY>KIEHUSIX, He 110-
3BOJISIST CHOPMY/TMPOBATD KOHIIEIIIVIO KPUTEPMEB, TAPAHTUPYIONIUX TIOTHOTY
ITOCBIJIOK JIOTMUECKOI'0 BhIBOA .

8 Cm.: Waismann F. Verifiability // Logic and Language. The First Series. Oxford, 1951.
P. 119-120.

9 Cm.: Ibid. P. 120-121.

10 Cm.: Ibid. P. 121.

11 Cp., HaTIp., C U/Ieeit «OI@HOUHbIX TOHSATHIT» B OT€UeCTBEHHOI IOPUIMUECKOit TuTepaTy-
pe: KawaHnuna T. B. OlleHOUYHbIe TTOHSITUSI B COBETCKOM TIpaBe : IUC. ... KaHA. I0pUJI. HAYK.
CBepmyioBcK, 1974; Bnacenko H. A. TIpo6ieMbl ITpaBOBOI HeompeaeneHHOCTH. Jlekuus 3. § 4;
Bensesa O. M. OuieHOYHbIe TTOHSTUSI ¥ KaTeropuiu Kak CpeicTBa I0PUANIECKOi TeXHUKU //
3akoHbl Poccun: omnbiT, aHanmu3s, npaktuka. 2013. N2 8. C. 83-87; u np.

12 Cm.: Waismann F. Op. cit. P. 121.

13 Cm.: Ibid. P. 121-130. ITo mbiciu ®. BajicMaHa, MOCKONIbKY ITOrPaHUYHbIE 06IaCTM Ha-
I1Ier0 3HAHUSI BCETIA OKPYKEHBI «ITbIJIEBBIM 006/IAKOM», 13 KOTOPOTO MOKET BO3HMKHYTh UYTO-TO
HOBOe, Mbl OCTaeMcs ¢ TeM GhaKkToOM, UTO, HalIpuMep, yTBepskaeHe HabMoIeHNs S He SIBIsIeT-
€SI CTPOTMM JIOTUYECKMM C/Ie[CTBMEM 3aKOHA MPUPOIbI L BMeCTe ¢ MCXOIHBIMU YCTOBUSIMU.
OTcioza cienyeT, UTo KIacce MPeIoChUIOK He SIBISIETCSI «3aKPhITHIM» U UTO MIO3TOMY 3aK/Ii0ue-
HMIO HEJJOCTAeT TOYHOCTH, 03HAUAET TO K€, UTO CKA3aTh, YTO S HE SIBJISIETCS IOTUUECKUM CJIeJI-
CTBMEM IIPeJIIOChUIOK B TOM Mepe, B Kakoit oHM u3nokeHsl (CM.: Ibid. P. 127-128).
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«OmKposimas mexkcmypa» 6 nosumueucmckotii topucnpydenyuu: I. Xapm.
Kak oTmMeuanock, 6pUTaHCKNI TPABOBEM-TO3UTUBUCT aJalITUPYET UJIEI0 «OT-
KPBITOJ TEKCTYPbI» B OTHOLIEHUY IOPUANIECKOTO CJIOBOYIIOTPEOIeHMS, BbI-
BOJISI U3 Hee psi, caeAcTBuii Ajist chepsl ImpaBal.

B myxe aHanutuaeckoi pumocodnn I. XapT yKa3piBaeT Ha Mpe/Iesbl OTbI-
Ta U SI3bIKA B TIPEIOCTABIEHNY PYKOBOZCTBA 10 YIIOTPeOIeHNIO 00X Tep-
MMHOB U, TEM CaMbIM, B perjlaMeHTaly ITOBedeHsI IT0CPeICTBOM JIMHIBU-
CTUYECKY 00yCIIOBJIEHHBIX IOPUANYECKNX / COIMATbHBIX TTpaBui. CBOI Mo -
X0, OH MJUTIOCTPUPYET Ha TIpMMepe TIPUMeHeHMs] TepMIUHA «TPAHCIIOPTHOE
CpencTBo» B HOpMe «HaxoxkaeHue TpPaHCIOPTHOIO CPeICTBa B ITapKe 3aripe-
meHo». I. XapT oTMeuaeT CyIiecTBOBaHMe 3[1eCh KakK SICHbIX CTyyaeB YIIOTpe-
6eHust TepmuHa / ipaBuia (Ecam 4TO-TO U SIBJISIETCS TPAHCIIOPTHBIM CpPeJi-
CTBOM, TO 3TO — aBTOMOOWJIb), TaK U CIy4aeB CIIOpHbIX (OXBaThIBAET JIM TEP-
MMH «TPaHCIIOPTHOE CPeJICTBO» U UCIIOIb3YIoIlee ero MpaBuiIio BeJTOCUTIE b,
CaMoJIeThI, POJIMKOBbIE KOHBKI?)'®. SICHBIE C/Tyuan CBSI3bIBAIOTCSI ITIPABOBEAOM
C XOPOIIIO 3HAKOMBIMM, IIOCTOSTHHO ITOBTOPSIIOIIVIMMCSI OOCTOSITE/IbCTBAMMU U
MIpeIoaraloT «aBTOMaTUUeCKoe», 6ecrpobieMHOe UCII0/Ib30BaHMe 00X
TepPMMHOB / IPaBuUI. B ero ocHOBe jiekaT He KaKue-a1ub0 00beKTUBHbIE U
«eCTecTBeHHbIe» pedepeHIiabHble OTHOLIEHNSI, HO CJIOKMBIIIASICS B 001Ie-
CTBe KOHBEHIIMST — 00IIee «Comiacyue B CysKIeHUSIX» O IPUMEHMMOCTH KJlac-
cuuuMpyomux TepMruHOB!e. CITOpHBIE JKe CJTyday CBSI3bIBAIOTCSI aBTOPOM C
HEeTUIIMYHBIMM, [TOTPAaHUYHBIMM 0OCTOSITEILCTBAMM, IJIe TaKast KOHBEHIIVS OT-
CYTCTBYET, CMEHSISICh «KPU3MICOM KOMMYHMKAIIUW» C TOBOJAMM «3a» U «IIPO-
TUB» MCITOJIb30BaHMSI COOTBETCTBYIONMX TEPMMUHOB / TIpaBmI. B Takux ycio-
BUSIX, Kak 3akimouaert I. Xapr, 1106071, KTO IpUMeHSeT Kiaccupuumpyroriye
TePMMHBI, JOJIKEH YCTPAHUTh COMHEHMS U CIeJIaTh BBIOOP MEKITY MMEIOIIV -
MMCSI aJIbTePHATUBAMM, YTO B paMKax CyIOIIPOM3BOICTBA ITOIPa3yMeBaeT Cy-

4 TIpu atom I. Xapt, 6e3ycioBHO, rtepeopMy/IMpyeT ¢ TTIOMOIIbIO amnmnapara Gpuaocobun
MIeu TPaBOBOIi HEOIIPENeNeHHOCTY, M3BECTHBIE B MIPEbIAYIIEl IOPUANIECKON MBICIN, B
YACTHOCTHU, YIIOTPEOIISISI TEpPMUH «OTKPBITAsI TEKCTYPa» HAPSILY C UCIIOIb3yeMOii B aHIJIOSI3bIY-
HOJ TpafiuLuy TepMuHosnorueii «moayteHu» (Cm.: Xapm I'. JI. A. TIO3UTUBU3M U pasrpaHuveHe
nipaBa u Mmopaiu // [lpaBoBenenue. 2005. N2 5. C. 104-136. § I1I; Hart H. L. A. Thering’s Heaven
of Concepts and Modern Analytical Jurisprudence; u np. Cp.,Hamnp.: Henly B. “Penumbra”: The
Roots of a Legal Metaphor // Hastings Constitutional Law Quaterly. 1987. Vol. 15. P. 81-100).
I. XapT TakKe IPUMEHSIET UIEU «OTKPBITON TEKCTYPbI» K METOLOIOT MM aHATUTUUECKOI FOPU-
crpyneHuun (cM., Hamp.: Hart H. L. A. The Concept of Law. Ch. I; Idem. Jhering’s Heaven of
Concepts and Modern Analytical Jurisprudence. P. 274-275, etc. Cm., Hamp., Takke: Kacam-
kuH C. H. O6bsiCHEeHME TIPaBOBBIX MOHSATHII B aHAJIMTUUECKOI Iopucpyaenunn I. Xapra: me-
TOLONOTUS U TIpobnemaTusanys // Tpynbl IHCTUTYTa rocymapcTBa U nmpasa Poccuiickoii aka-
nemuu Hayk. 2018. T. 13, N2 1. C. 49 u nocin.).

5 Cm.: Hart H. L. A. The Concept of Law. P. 126 ff.

16 Cm.: Ibid. Kak ormeuaer I. XapT, KOHKpeTHbIe (haKTUUECKIE CUTYAI[MY HE OKUIAI0T HaC
BbIJI@JIEHHBIMU IPYT OTHOCUTEILHO APYTa ¥ OTMEUEHHBIMM B KAU€CTBE IIPMMEPOB IIPUMEHEHUSI
paccMaTpMBaeMOro 00LIero MpaBusa, Kak He MOXET M CaMO TaKoe ITPaBIJIO BHICTYIIUTD BIIEPe],
¥ 3asIBUTD O TIpMMepax cBoero yrorpebnaenus (Cm.: Ibid.).
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Ilelickoe yCMOTpeHMe (OrpaHMYeHHOoe MPaBoTBOpUeCcTBO)!. Vcronb3oBaHmue
3/1eCh «<KAHOHOB TOJIKOBAHMSI» MJIU TIPABUJI JIOTUKM OYZIeT MMEeTh JIUIITb Orpa-
HUYEeHHOe JieiicTBMe. IHTepIpeTaTMBHbIE KAHOHBI (M MHBIE TOJO0OHOTO poaa
CTaHAAPTbI) MOTYT JIMIIb YMEHbIIUTh, HO He YCTPAHUTh OTMEUEeHHYI0 Heo-
TpeieJIeHHOCTb, TTIOCKOJIbKY, OYyIydn camy TpaBuUIaMy YIIOTPeOIeHMST SI3bI-
Ka ¥ UCITOJIb3YS 00IIMe TepMMHBI, OHM He CITOCOOHBI ITPeIopeIe/uThb Co06-
CTBEHHOe TOJIKOBaHMe / ipuMeHeHre 8, YTo KacaeTcsi TIOTUMKY, TO OHA U BOBCe
BBICTYIIAET JINIIh (OPMaIbHO CBS3bI0 IMHI'BO-HOPMATUBHBIX II€PEMEHHBIX,
He OTBevasi 3a KJIIoueBble JIJis1 OPUIAMUYeCKOTO pacCy>KaeHust / cye6HOro pe-
IIeHYsI BOITPOCHI TOTKOBaHMSI (YCTAHOBJIEHUSI 3HAUEHMSI TEPMUHOB) U KBAJIN-
dukarum yactHocTeir.

B paccMOTpeHHOM KOHTEKCTe «OTKPbITasi TEKCTypa» TEPMMUHOB 1 OCHOBAH-
HbIX Ha HUX COLMAbHBIX / OPUANYECKUX TTpaBuI ocMbicivBaeTcs I. XapTom
KaK HeoITpeeIeHHOCTD MX YIIOTPeOIeHNS B TIOTPAHNYHBIX 00CTOSITETbCTBAX .
[Ipu 3TOM «OTKPBITASI TEKCTYpa» MmojaraeTcst GyHIaMeHTaJIbHbIM CBOICTBOM
SI3bIKA, KOTOPOE 00YCJIOBIEHO, C OTHOY CTOPOHBI, TOCTOSTHHBIM BOCITPOM3BO/I -
CTBOM (TIPUPOIOI VIV OOIIIECTBOM) HETUTIMUHBIX CUTYaLNiA, C IPYTOii — OTpa-
HUYEHHOCTbIO 3HaHMS / TIPeABUAEHMS JIIOAbMM OymyImuX (akToB 1 Heompe-
IeJIeHHOCTM OCYIIeCTBIeHMSI UX 11eJIeli B HOBbIX 06cTOsITenbCcTBax?! . Heycrpa-
HMMasi OTKPBITOCTb SI3bIKA TIOPOXKIAET, TAKMM 00pa3oM, HeOoIpeaeIeHHOCTb
TpaBa 1 HeM30esKHOe CYIIeCTBOBaHMeE B TI00011 TPaBOBOIL cucTeMe (Te CYAbsT
YIIOJIHOMOYEH pellaTh Jiesia 10 CyLeCTBY M He BIIpaBe 0TKa3aThb B OCYILECT-
BJIEHUM NIPABOCYMSI) Cy[eiiCKOTO yCMOTPeHUsI*%.

[Mogxon I. XapTa CTAaHOBUTCSI OMHMM M3 6a30BbIX IJ1s1 TOC/IeyIOIel (0Co-
6eHHO aHII0-aMePUKAHCKO) MO3UTUBUCTCKOM TPAIUIINA, TIOC/TEI0BATENb-
HO OTTPaHMYMBAsI MO3UTUBU3M OT (popmMaIm3Ma U «IOPUCTIPYIEHIINN T10-
HATUI» (C UX Te3MCcaMM O TTOJTHOTE TIpaBa M IOTMYeCKOi 3aJaHHOCTY PUIN-
YeCKOr'0 BbIBO/IA), a TAKXKe yupexaas HOBYIO MIeHY0 OCHOBY [IJIS IIPEeKHUX
TOJIEMMK B TIpaBoBefieHnN. Beren 3a OpUTaHCKMM MBICUTENIEM MHbIE TI03M-
TUBUCTHI (@ pAaBHO MHOTME MX ONIMOHEHTbI) MPU3HAIOT AOKTPUHY JIMHTBUCTU-

17Cm.: Hart H. L. A. The Concept of Law. 124-127, 272, etc.

18 Cm.: Ibid. P. 126. To ke, 1o I. XapTy, KacaeTcs U aneJuIsiiyiu K 0PUINIeCKUM aHATIOTYSIM
v ipaBoBbIM npuHIMIaM (Cm.: Ibid. P. 273-275).

19 Cm.: Xapm I'. JI. A. Tlo3uTHBU3M U pasrpaHuveHue rnpasa u mopannu. § III. Cm. Takxke:
Kacamkun C. H. «3noynotpe6iieHne JIOTUKOI» B Cyme6HOM apryMeHTalMu: KpuTuKa hopma-
au3Ma u peanusma B ouepke I. JI. A. XapTa «[Io3UTUBM3M 1 pasjeieHiue mpaBa ¥ HpPaBOB»
(1958) // IIpaBoBenenne. 2016. N2 1(324). C. 166-181.

20 Cm.: Hart H. L. A. The Concept of Law. P. 128. T. XapT, TeM camMbIM, HUBEMPYET (TIpef-
MOJIOKUTETbHO, KAK MaJIO3HAUMMBbIE /ISl €T0 MPAaBOBOI KOHIIEMIIMM) HIoaHChl uaen @. Baiic-
MaHa, He pa3jnyasi «OTKPBITYIO0 TEKCTYPY» M CMYTHOCTb ITOHSITHIT (CM., Hamp.: Endicott T. Law
and Language // The Oxford Handbook of Jurisprudence and Philosophy of Law. Oxford, 2002.
P. 967-968).

2L Cm.: Hart H. L. A. The Concept of Law. 126-129.

22 Cm.: Ibid. P. 272.
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YyeCKy 00YCIOBIEHHOM HeOIpeAeIeHHOCTY IIPaBa 1 HeM306eKHOCTM CyIeliCKO-
ro ycMoTpeHusi®s. J[Ipyroe feo, uTo, BO-TIepBbIX, UCTOUHMKY / TUITBI ITPABOBOI
HeoIlpeIe/IeHHOCTH T10JIaTaloTCsI MMM 6oJiee pa3HOOOPa3HBIMM M HE CBOIST-
CSTJTUTITB K CTYYasiM «OTKPBITOM TEKCTYPbI» IOPUANIECKMX TTPAaBUI — 00pa3Ihl,
omucaHHble [ XapToM, TpaKTYIOTCSI JINIIIb KakK OJ{MH M3 BUA0B ITPABOBBIX ITPO-
6eJ10B (MMeHyeMbIX, HallpuMep, «IIpodeiaMmiu B pacrio3HaHum»**). Bo-BTOPBIX,
YKa3bIBaeTCS, YTO HEOIIPEIeIEHHOCTD SI3bIKa HEe 03HAUaeT aBTOMATUUECKO
HeoIpeieJIeHHOCTY TIpaBa: CYIIEeCTBYIOIN/e Ha YPOBHE MPABOBOI CUCTEMBI
«TIpaBMJjIa 3aMbIKaHMSI», MHTEPIIPEeTaTUBHbIE YCTAHOBKU U TIP. CITOCOGHBI BO
MHOTHUX CTyJasix HeMTpain30BaTh 3G (MEKTh OTKPBITOM TEKCTYPHI (ITyCTh TaKe
¥ He YCTPaHSIS X TOJTHOCTBIO M IIPUHIIUIIMATBHBIM 00pa3om)®.
3axnouenue: HeonpeoeeHHOCMb 8 NPaAese U NPOeKIN «IpuduUecKoli mex-
HUKU». VI37105)KeHHbIe TOKTPMHBI HAMEYAIOT CJIeAYIONIYI0 MTePCIIEKTUBY KOH-
LenTyaln3aluy mapaMeTpoB HeOIpeaeJIeHHOCTY / TOYHOCTHU B IpaBe.
Bo-IepBbIX, OMHUM M3 MCTOYHMKOB IIPABOBOI HEOIPemeIeHHOCTU SIB-
JISIETCST «OTKPBITASI TEKCTypa» MOHSITUI / TEPMUHOB SI3bIKA, ICIIOJIb3YEMBbIX B
bopmynupoBKe MPaBOBBIX HOPM, T.€. HEBO3MOKHOCTb OKOHYATEbHOTO, MC-
YepITbIBAIOIIET0 YCTAHOBJIEHNS MX IPAHMUII IJISI BCEX BO3MOYKHBIX CUTYaLIU 1
COOTBETCTBEHHO CIIOPHOCTh UX IPMMEHEHMS B BOSHUKAIONIVX HETUITNYHBIX,
TTOTPAaHMYHBIX 00CTOSITENbCTBAX. OOCYKIaeMast TOUHOCTb MJI HEeOTIpeeieH-
HOCTb, TAKMM 00pa3oM, — 3TO He KaKas-a1b60 abCOII0THASI, CAMOLOCTaTOY-
Hasl BeJIMUMHA, HO TapaMeTp KOHTEKCTa, CJIOKUBILECs OpraHM3alyy OIIbITa.
Bo-BTOpBIX, TAKOTO POZia OTKPBHITOCTDH / HEOIIPeIe/IeHHOCTh BbI3BaHA He
0COOEHHOCTSIMM KOHKPETHBIX (DaKTOB MJIM HECOOTIOAeHMeM HEeKUX IPaBuU
SI3bIKA, JIOTMKH, pedepeHIy, HO OrPaHMUYEeHHOCTbIO MJIM Hec)OpMUPOBaAH-

25 CM., Hatp.: Bynsieut E. B.UTo Takoe mpaBoBoii mo3uTtuBusm? // bynsirus E. B. VI36paHHbIe
paboTsl 110 Teopuu u punocoduu npasa. CII6., 2016. P. 34 u gp. Cm. Takke: Kpaesckuii A. A.
HeorpenenéHHOCTh cofepskaHMsI PaBOBOii HOPMBI B MPaBOBbIX KoHIenuusx I. Kenb3eHa,
A. Pocca n I. Xapra // T'ocygapcTBeHHO-1IpaBOBble uccienoBanusi. 2021. Boim. 4. C. 233-239;
Kacamxun C. H. TIpo6iemMa HOpMaTMUBHBIX OCHOBAHMII CyeOHOTO pellleHNs: KOHIeMIMs Ipa-
BOBOIJ1 HeomnpepeneHHOCTH [. XapTa u ee KpUTUKY // AHTpoMooTis rpasa: dimocodcbkuit Ta
IOPUOUYHMIT BUMIpH (CTaH, TPOOIeMU, MepCrekKTUBM) : CTATTi ydacHMKIiB MiXkHapogHOTO
«KPYIJIOTO CTOMy». JIbBiB, 2012. C. 220-240.

24 CornacHo K. Anpuyppony u E. B. Bynbiruny, npo6esn B paclio3HaHMUM IMEET MEeCTO TaM,
e 13-3a CeMaHTUYeCKOi HeoTpeeIeHHOCTY TIOHSITHI, OTIMCBIBAIOIIVX POAOBOI CITydaii, Mbl
He 3HaeM, OTHOCUTCSI I K HEMY pacCMaTpuBaeMblii MHAVBUIYAIbHbI caydaii mian Het (CM.:
AnvuyppoH K., Bynsteut E. B. Ykas. cou. C. 74).

% CMm., Hatp.: RazJ. The Authority of Law. Oxford, 1979. § 4, etc.; AnvuyppoH K., Bynsteut E. B.
Vkas. cou. Y. 2; Schauer F. On the Open Texture of Law. URL: http://papers.ssrn.com/sol3/papers.
cfm?abstract_id=1926855; Endicott T. Op. cit. P. 957-960; u gp. CiemyeT OTMETUTH, UTO U Y
camoro I. XapTa, 1o CyTH, eCTh PacCy>kJieHMsI O IIPaBOBOIt HEOMpeeIeHHOCTH (ee Pa3HOBU -
HOCTM), B TOM YMCJ/Ie KaK O CO3HATeIbHOM U COLIMATIbHO 3HAUMMOM MHCTPYMEHTe PeryampoBa-
Hust (CM.: Hart H. L. A. Op. cit. P. 130 ff.), uTo mepecekaeTcst ¢ TpaKTOBKaMM B OTE€UECTBEHHOI
nurteparype (CM., Hamip.: Bracexko H. A. TIpo6ieMbl ITpaBOBOi HeoIpeae/ieHHOCTH. JIekius 3;
Uap.).
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HOCTbIO HAIIMX IMHTBUCTUUECKUX (TTOHSTUINHBIX) PECYPCOB IO OTHOIIEHMIO K
HOBBIM OOCTOSITEJILCTBAM, IIMpe — Hallleit 001Iei orpaHMYeHHO CITOCOOHO-
CThIO TIPeIBUAETD OyyIIye M3MeHeHMs ¥ 3apaHee YCTAaHOBUTDb HAVJTYUIIINiA
IUIST HUX CIIOCO6 peueBoro / HOpMaTUBHOTO TTOBEIeHNs.

B-TpeTbux, paccMaTpuBaeMast OTKPBITOCTb SI3bIKa HOCUT PyHIaMeHTaTb-
HBI/ XapaKTep: ee HeJIb3s MPUHIMITMATIbHO HeTPaIM30BaTh Yepes co3aaHme
6oJiee TOUHBIX (TOM UMCIIe IOTMYECKMX) TTOHSI TUITHBIX MHCTPYMEHTOB, M60 Ta-
KOBbI€ MOTYT PeIINTh MPOo6IeMy «3[eCh U ceifuac», HO He YCTPaHUTh UCTOY-
HUKY ee TIOSIBJIeHNS B OyayIIeM.

Orciofia, B-UeTBEPThIX, MCIIOIb30BaHMe ITapaMeTPOB «TOUHOCTH» / «OTIpe-
IeJIEHHOCTV» B OTEUEeCTBEHHOM I0PUINYECKOM IMCKypCe, BKIIOYasl TEOPUI0
I0PUANYECKO TEXHUKM, TPeOyeT 0CO3HaHMs MPe/IeJIoB MX BO3MOXKHOTO 06ec-
neueHus. besycjI0BHO, IPUHSIThIE 3[1€Ch MUIeaabl TOUHOCTU I0PUANIECKOTO
MHCTPYMEHTApPUsI UTPAIOT POJIb BasKHBIX IIEHHOCTHO-PETY/ISITUBHBIX OPUEH-
TUPOB, a pa3pabaTbiBaeMble TUCHUIUIMHAPHO-aKaAeMUUecKe 1 pUIUKO-
MpaKkTUIecKue TpeOOoBaHMS 0 JOCTVKEHUIO TAKO TOYHOCTM CO3/Ial0T OCHO-
BY pallMOHAIM3aIUM I0PUINIECKO NesITeTbHOCTY, MUHUMU3UPYST HeraTuB-
Hble CJIEICTBUS TIPaBOBOJ HeollpeneIeHHOCT. BMecTe ¢ TeM, B cBeTe uaeit
«OTKPBITOM TEKCTYPbI» SI3bIKA, TPOEKT OPUINUECKOI TEXHUKM KaK CUCTEMBbI
MHCTPYMEHTOB, TapaHTUPYIONIMX JOCTVKeHMEe HEKOM abCOMIOTHO, CaMO/I0-
CTaTOYHOI, aGCTPAKTHO-JIOTMUYECKOI TOUYHOCTYM TPAHMUIL IPABOBBIX ITOHSITUI,
ob6peveH Ha MPOBAJI: KaK U CXOXKMe C Heil MHCTUTYIMOHAIbHbIE KOHCTPYKTHI,
I0pUAMYecKas TeXHMKA MOXKET BBICTYIIATh JIMIIb YacThIO allliapaTa cucTeMa-
TUYECKOTO JTOOTIpe/ieJIeHNs] TAKMX IPAHUIL B COOTBETCTBUM C Pa3BUTUEM CO-
I[MaJIbHOTO OIBITA M 3aIIPOCaAMM I0PUINUIECKON MTPAKTUKMN.
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VIIK 94 (3)

AWILUM KAK 3EPKAJIO ITPABOBOI KVJ/IBTYPBI
MECOIIOTAMUU MEPBOM YETBEPTU II
TBICAYEJIETUSA 00 H.D.

ITIO 3AKOHAM XAMMYPAIIN
(MCTOPUKO-KYJIBTYPHBIIN ACITEKT)

H. I1. IIncapeBcKkuii
Bopouexcckuti 20cydapcmeeHHblll yHugepcumem

[Moctynuna B pepakiuio 10 suBapst 2023 T.

AHHOTaIM: paccMaTpuBaeMoe B CTaThe IpaBOHapyllleHe, CBsI3aHHOe C Ha-
HEeCeHMEM IIOIeUNMHbI, BHICTYITAET ITOKa3aTeieM TpaHChOpMAaIUMyY CaKpasb-
HOIO Hauaja B OObIIEHHYIO PAKTUKY M OT Hee B OMH U3 IPUOGPeTAIOINX
YCTOMUMBOCTD ITOCTY/IATOB HOBOTO 3TOCA HacejieHUsI MecoroTaMuu 1epBoii
yerBepTu XVIII B. 70 H.3.

KiroueBbie ciioBa: awilum, muskénum, KyJabTypHast cpea, MEHTaIUTET, XaM-
Myparu.

AWILUM AS A MIRROR OF THE LEGAL CULTURE OF
MESOPOTAMIA OF THE FIRST QUARTER OF THE II
MILLENNIUM BC ACCORDING
TO THE LAWS OF HAMMURABI
(HISTORICAL AND CULTURAL ASPECT)

N. P. Pisarevsky
Voronezh State University

Abstract: the offense considered in the article, related to slapping, is an
indicator of the transformation of the sacred principle into everyday practice
and from it into one of the postulates of the new ethos of the Mesopotamian
population of the first quarter of the XVIII century BC that is gaining stability.
Key words: awilum, muskénum, cultural environment, mentality, Hammurabi.

W3yueHne mpobiemM UCTOpUM TIPABOBOM Mbicau IpeBHelt Meconotamumu
B McTopuorpaduy HoBejiliero rnepmuoja MMeao CBOMM CJIeICTBMEM IOTped-
HOCTb B 3HAUUTEIbHOM M3MeHeHU} CYILeCTBOBABIINX B HayKe paHee I10X0-
n0B. To 5xe camMoe xapaKTepyusyeT OTHOILEeHMe CIIeMalICTOB K IIpe/icTaBe-
HUSIM O COCJIOBHO-KJIACCOBOJ CTPYKTYpe BaBMIOHCKOTO 0OIeCTBa BpeMeHU
NpaBJieHns 1aps XaMMyparu.

© IIncapesckuii H. I1., 2023
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Mucapesckuit H. M.  Awilum kak 3epkano NpaBoBOM KynbTypbl Meconotamuu...

B oTeuecTBEHHOM BOCTOKOBEIEHUM TMPU3HAHME TTOTyUMia KOHIEIS
U. M. [IpsikoHOBA. YUeHbIi 0ObSICHSIT HAIMYME Pa3HbIX YPOBHE IMpaBa co6-
CTBEHHOCTH, 3eMJIEBJIAJIEHNSI ¥ 3€MJIEII0Ib30BaHMsI Kaska0I0o 13 UJIeHOB 00-
11eCTBAa, OJIUIETBOPSBUINX KOHKPETHYIO CTyIIeHb B COLIMA/IbHOI Mepapxuu'.
ABuyMbI (awilum) KaK WieHbl OOIINMHBI, 110 MHeHMIO V. M. JIbsIKOHOBa, pac-
ToJIaraam MpaBoOM HaCaeqCTBEHHOTO BIa/IEHNS 3eMe/IbHBIMY HaaenaMu. Mytii-
KeHYMbI ke, He MMeBIIe (VM TIOTePSIBIIME) YIEHCTBO B OOIIHE, MOIJIV Bjla-
IeTh TOJIBKO CJTy>KeOHBIMY 3eMeIbHBIMY HajleJlaMi, KOTOpbIe Iapb (IBOpeI)
BBIZIaBajl MM 3a CJTy>KOy2. IMeHHO OHM COCTaBJISLI OCHOBHYIO YaCTb Hacese-
HMS ¥ ObIIV IJIaBHOJ ITPOM3BOAMTE/IbHON CHIION 001ecTBa B paHHeAMHACTI-
YyecKue Mepuombl.

C mosiBJieHMEM CITY>KMJION 3HATU B 310Xy AKKaAckoro rapcrea (XXIV B. 1o
H.3.) CBOOOIHBIE OOIIMHHMKM awilum cIMInch ¢ HUMM B @ IMHBIN KIacc-Co-
c1oBMe. BTOPYIO TI0 KOMMYECTBY U 3HAYEHUIO TPYIITY HAaCeJIeHUs Ternepb Co-
CTaBJISIN «LapcKue mroan». Cpeay HUx M. M. [IbSIKOHOB pa3indasi IBe KaTero-
puu: apcKue crykanue (BoeHayaabHVKY, IPUABOPHbBIE, UNHOBHUKMN, pEMe-
CJIEHHUMKM, OTYACTM XKPeIlbl, a TAaKKe MPo¢eCcCMOHaTbHbIE BOVHbI, HE BXOIVIB-
1Ive BO BCceobIliee OToIYeHne), KOTOpbIe 3a CIYKO0y Harpaskaaanch yCIOBHbI-
MM HajieJlaMy Ha I[apCcKoii 3eMiie, TPYIOBbIM Hace/leHMeM Ha KOTOPbIX ObLIn
1Iapckue pabOTHMKM, JIUIIEHHbIE TTPaB COOCTBEHHOCTM Ha OPyAusl TPyAa U
cpencTBa mpousBoacTBa. OHM MOABEpPraauch BHESKOHOMMUYECKMM (hopMam
MIPUHYKIEHMS, @ UX TPY[, OMJIaunBajCs HaTypaabHbIM AOBOJILCTBUEM. JTO
KauecTBO MO3BOJINJIO YYeHOMY OTHECTU TPYA0BOe HaceneHne Meconoramun
K KaTerOpuM JINII «pabCKOTo TUITa» (HEKOeMY aHaJIOTy CITAaPTaHCKUX UJIOTOB)S.

HeckosbKO MHBIE TTOXO/IbI XapaKTePU3YIOT OTHOIIIEHNE K ITpobeMe y 3a-
pyOeskHBIX yueHbIX. [[IMpoKoe pacmpocTpaHeHMe MOTyIniIo yoeskaeHme, co-
[7TaCHO KOTOPOMY OOBEKT U TIpeAMET U3yUeHMs (pUANIeCKe UICTOUYHUKA U
oToOpaskeHe B HMX CTaTyca OCHOBHBIX COCJIOBMII 061ecTBa [IpeBHeit Meco-
TTOTaMMM) COZlepsKaT MHOYKECTBO CMbICJIOBBIX, TPEOYIOINX OObSICHEHNS, YPOB-
Helt*. OgHMM U3 HUX, B olleHKe WM. ['eib0a, JOKHA CTaTh TPAKTOBKA CMBIC/IO-

1 Cm.: JdbsikoHos H. M. TIpo6ieMbl COGCTBEHHOCTHM: O CTPYKType ob1ecTBa bBiskHero Boc-
TOKa A0 cepenuHsbl I Thic. 70 H.3. // BecTHUK gpeBHei uctopun. M., 1967. N2 4. C. 13-37; Ezo
xece. TIpo6GiieMbl 5KOHOMMKM: O CTPYKType obiiecTBa biavskHero Boctoka go cepenyusl 11 ThiC.
10 H.3. // BecTHUK gpeBHei uctopun. M., 1968. N2 3. C. 1-27 ; N2 4. C. 13-37; E20 ce. Pa6blI,
MJIOTBI ¥ KPETIOCTHbIE B paHHeli ApeBHOCTY // BecTHUK apeBHel nctopun. M., 1973. N2 4. C. 3-29.

2 Cm.: Kosvipesa H. B. TepmuH awilum B Tekctax XIX-XVIII BB. 1o H.3. u3 Jlapcsl // Tpymsl
TocymapcrBeHHOro dpmutaxka. 2018. T. 95; MaTtepuanbl MexxayHapogHoii KoHbepeHINH, 10-
cBsienHoii 100-yetuto co gHs poxkaeHust iropst Muxaiinosuda [IbsskoHoBa (1915-1999). CIT6.,
2018.C. 82

5 CMm.: [bsikoHoe W. M. Pabbl, UI0THI U KpernocTHble... C. 17-18.

4 CMm.: CyposeHd 1. A. PerynipoBaHue BEIHbIX TPABOOTHOIIEHN B IpEeBHENIIIEM 3aKOHO-
nJarenbcTBe Mecornoramuu (cepenynHa XXVIII — nauano XVIII B. o H.3. // Poccuiickoe mpaBo:
obpasoBaHue, MpakTnKa, Hayka. 2016. N2 5(95). C. 34; Schumann A. Legal argumentation in
Mesopotamia since Ur III // Journal of Argumentation in Context. 2020. Vol. 9, Iss. 2. P. 243.
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BOT'O 3HaUeHMsI TepMMUHOB awilum 1 muskénum. Mx sHaueHue U, COOTBETCT-
BEHHO, BBIPa’)KEHHOCTb COIIMAIIbHOTO CTaTyCa UX HOCUTENEeN B KasKIOM KOH-
KPETHOM C¢JIyyae HaJl0 COOTHOCUTDb C KOHTEKCTOM MCIT0JIb30BAaHUS KaXKI0TO
U3 HUX B UICTOUYHMKAX".

ITo muenmio ®@. Kpayca, cioBo awilum Mmeso Tpy OCHOBHBIX OTTEHKA 3HA-
YyeHus : 1100071 ueI0BeK BooOI1Ie, CBOOOMHBIN UeJIOBEK BOOOIIEe (B TOM UIC/Ie
MYIIKEHYM U aBUIYM) U IIpefcTaBuTens snuTbl®. C Hum cornacuics J. ap-
red’. Hampotus, E. ¢oH [laccoB mpuiiia K 3aK/IIOUYEHNIO, COTJIACHO KOTOPO-
MYy IIpefcTaBiieHne 06 awilum Heo6xoaMmMo cCKOppeKTupoBaThb. B CTapoBaBu-
JIOHCKUTI IEPUOT, STUM TEPMUHOM, TT0 €€ MHEHUI0, Ha3bIBAJIU UCKITIOUUTETBHO
TpeACTaBUTeIeH IapCKOi GI0POKPATIH, B OTHOIIIEHUY KOTOPO¥ BCE OCTAIbHOE
pPSIOBOE HaceleHye ObIIO MYIITKeHYMaMM, T.e. TOAUMHEHHBIMY (muskénum)®.

Cpeny Apyrux MOAXOA0B 00pAIIaioT Ha ce6s1 BHMMAaHMe Te, KaKue aKI[eH-
TUPYIOT BHMMaHMe Ha TOM, YTO pa3HOOOpa3ye B ITHMUECKOM COCTaBe Hace-
JIeHUSI, U3MEHEeHUSI B COIMAIbHO-9KOHOMMUYECKOM U MOJIMTUYECKOM Pa3BU-
M 0611IecTB MecomoTaMum, SBOJTIOLIVY TUIIOB €€ TOCYAAaPCTBEHHOCTH, TTepe-
MeHbI B UAe0JIOTUM U KyJIbType 3a repuop, [II-1 TbIC. 0 H.3. CBULETENbCTBY-
10T 00 OTCYTCTBUM €IVTHOTO ITPaBOBOTO 110Jis. COGCTBEHHO, YKa3aHHBIMM TTPU -
YMHAMY U OOBSICHSIETCS MHOKECTBO CMBICTIOBBIX CJIOEB, KOTOPbIE€ BKIIOUAET
I0pUaMYecKasi TEpMUHOIOTMS epBbiXx MeCcoroTaMCKMX 3aKOHOB BTOPOIA MO~
noBuHbI 111 ThIC. MO H.3.°. IHBIMM cJI0BaMu, Ha BceM apeBHeM biskaem Boc-
TOKe CTOPOHHMKAMM HOBOI MUCCIeN0BaTeNbCKOM MapagurmMbl MPOBO3T/IAIIA-
eTCsI OTCYTCTBME eAMHOTO «O0IIero mpasar, a, CJieJoBaTeIbHO, Y €IMHOTO 3a-

5 CM.: Gelb I. J. From Freedom to Slavery // Gesellschaftsklassen im alten Zweistromland
und in den angrenzenden Gebieten: 18. Rencontre Assyriologique Internationale. Miinchen,
29. Juni — 3. Juli 1970 / Hrsg. von D. O. Edzard. Miinchen, 1972. (Bayerische Akademie der
Wissenschaften. Philosophisch-Historische Klasse, Abhandlungen, Neue Folge ; Bd. 75).
P.81-92; Idem. Quantitative Evaluation of Slavery and Serfdom // Kramer Anniversary Volume :
Cuneiform Studies in Honor of Samuel Noah Kramer / ed. by B. L. Eichler. Kevelaer ; Neukirchen-
Vluyn, 1976. (Alter Orient und Altes Testament ; Bd. 25). P. 195-207; Idem. Ebla and the Kish
Civilization // La Lingua di Ebla / ed. by L. Cagni. Naples, 1981. P. 9-73; Idem. Mari and the Kish
Civilization // Man in Retrospect / ed. by G. D. Young. Winona Lake, 1992. P. 121-202.

6 CMm.: Kraus F. R. Vom mesopotamischen Menschen der altbabylonischen Zeit und seiner
Welt. Amsterdam, 1973; Van De Mieroop M. A History of the Ancient Near East ca. 3000-323
BC.N.Y. 2007. P. 114; Steinkeller P. Early Political Development in Mesopotamia and the Origin
of Sargonic Empire // Akkad. The First World Empire / ed. by M. Liverani. Padova, 1993. P. 107~
130; Charpin D. 2010: Un nouveau «protocole de serment» de Mari // Opening the Tablet Box.
Near Eastern Studies in Honor of Benjamin R. Foster /S. C. Melville, A. L. Slotsky (eds.). Leiden—
Boston, 2010. P. 73-74.

7 CMm.: Charpin D. Hammurabi de Babylone. Paris, 2003. P. 223.

8 Cm.: Von Dassow E. Awilum and Muskénum in the Age of Hammurabi // La famille dans
le Proche-Orientancien: réalités, symbolismes, et images : Proceedings of the 55th Rencontre
Assyriologique Internationale. Paris, 6-9 July 2009 / ed. by L. Marti. Winona Lake, 2014.
P. 291-308.

9 Cm.: Roth M. T. Mesopotamian Legal Traditions and the Laws of Hammurabi // Chicago-
Kent Law Review. 1995.Vol. 71, Iss. 1. Art. 3. P. 13-15.
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KOHa. B 06111ecTBax Ha rpaHM IEPBOOBITHOCTM M paHHUX (OPM LIMBUIM3AINNA,
KaK I10/1araioT OTe/IbHbIe 3apyOeskHbIe CIIeIVAaINCThI, UX TTOJMEHSIIV PUTY-
aJIbHO OCBSIIIEHHbIe 061IVe mpaBmial’. Bmecrte ¢ Tem oduiinaabHbie COOPHM-
KV CyIeOHbIX J1efT (4acTO Ha3bIBaeMble «CBOIAMM 3aKOHOB») OOBSIBIISIIOTCS HE
BOIUIOIIEHMSIMY TOJIIX aOCTPaKIINIA, a pe3y/bTaTOM IieJIeHaIpaBIeHHO fe-
SITeJIbHOCTY UX COCTaBUTeJIel, KaK B MHTepecax OJIMIeTBOPsIBILel rocymap-
CTBEHHOCTb IIAPCKOJ BJIACTH, TaK 1 Oojee MIMPOKOM ayniuTopuu (HacereHus,
B TOM UMCJIe ¥ 3aBUCUMBIX 11apCcTB. — H. I1.)!. TIpu aTOM Ha nepegHMii 1jIaH B
M3y4eHUY IMPaBOBbIX HOPM BbICTABJISIIOTCSI HEIIPaBOBbIE ICTOUHMKU, TIPEIIO-
CBUTKY, IPUYMHBI, POPMbI 1 GaKTOPbI, KOTOPbIE TIOMOTAIOT TOUHEE OOBSICHUTD
TIPUPOAY U CYIITHOCTh KaK 3aKOHOB, TaK U CyIeOHO IMPaKTMUKM 3TOTO ITepuoza.

OTBeprasi epBblii TE3MC U COTJIAIIASICh CO BTOPBIM, OTMETUM Cpasy: 3aK0-
Hbl XaMMypary B yKa3aHHOM OTHOIIIEHUY He COCTaBJISIIOT HUKAKOTO UCKITIoUe-
HMSL. 3aTPOHYTast HaMM IIpobiemMa 06beMHa, MHOTOACIIEKTHA, IVMCKYCCMOHHA U
MOTOMY OCTaeTCs B CIel[MaabHOM JUTepaType mpeaMeTOM MHOTOYPOBHEBO
Y IMIMPOKOMACIITAOHO MMOIeMUKN. DTO MTO3BOJISIET COCPEAOTOYNUTh BHMUMA-
HMe Ha OTHOM 13 ee BOTIPOCOB, KOTOPbIi B yKa3aHHOM OTHOIIIEHMY, KaK HaM
TIpeCTaBJIsSIeTCs, SIBJSeTCS] BeCbMa MoKa3aTe/lbHbIM. Peub MaeT 0 mpeacTa-
BUTEJISIX KJIacCa-COCIOBUSI CBOOOTHOTO HacesleHMsI, OTIpe/iesisieMbIX B MCTOU-
HMKe — 3akoHax Xammypanu (ganee — 3X) TepMuHOM awilum (B TaTUHCKO¥
TpaHUINTEePALMY KIVMHOIMMCHOTO aKKaICKOTO CJIOBa).

W3nokeHre OCHOBHOV TeMbl MpeIIoNaraeT BBefeHne Tpex MmpeaBapu-
TeJIbHBIX 3aMeUaHMIi:

1) sKOHOMMUEeCKYI0 OCHOBY 0011ecTBa [IpeBHeit MecomoTamMmuu COCTaBIISI-
na Tpuaga ¢Gopm coO6CTBEHHOCTH, KOTOPbIe ObUIM TOCITOACTBYIONMMMA (TOCY-
IapCTBeHHAs, XpaMOBasi, OOIIMHHO-YACTHAS) ¥ OTPEeeNsui CTPYKTYpPYy €ro
SKOHOMMKU U COLMAJIBbHBIN CTPOIA;

2) MaTepuaibHasl, Xy 0XXKeCTBeHHAas ¥ [YXOBHasl KyJIbTypa HaceaeHus Me-
cormotamum 6b171a 00yCIOB/IEHA TUXOTOMMEN eCTeCTBEHHO-TreorpadmuecKkmx
Y UCTOPUYECKUX YCTIOBUI €T0 Pa3BUTUS;

3) XxapaKTepHbIMYM 0COOEHHOCTSIMM ITPeAMETHO-UYYBCTBEHHOTO 10 CBOEMY
TUITY MMPOBO33peHMsT HaceaeHMs MeconmoTaMuy BhICTYIIQ/IM OT/IOKUBIIIME-
Cs1 B HEM U OIIpeJiesisIBIlINe ero CyTh MPOTUBOPEUMS] MEXKIY CaKpaJbHbIM U
npodaHMueCcKmM, CBSIIIEHHBIM ¥ MUPCKUM. «IKOHOMUYHOCTb», HECAMOCTO-
SITeJTbHOCTD BBIOOPA 11€J1M, CYyOBEKTUBHBIN ITPOU3BOJ B BbIOOpE CPEICTB B ee
IOCTVKeHUM, Bepa B O0KeCTBEHHbIe 3HAMEHMST I BO3MOKHOCTh BKYILIEHMS
SMaHUPYIOIIEei 60KeCTBeHHON 61arocTy, MOHMMaHWe OTPAaHNYEHHOCTH ve-
JIOBEUYECKOV XKM3HU, BOCIIPUSITE CMEPTH KakK pa3iesiioniero Jiofei 1 60ros
HeIpeofoIMMOro 6apbepa 1 MeccuMm3M BO B3IISIAAX HA OKPYKAIOITYIO Jeii-

10 Cm.: Spencer Ch. S. Modeling the Evolution of Bureaucracy: Political-Economic Reach
and Administrative Complexity // Social Evolution & History, 2014. Vol. 13, No. 1. P. 44-45.
" Ibid.
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CTBUTEJIBHOCTH — BCE 3TO OTOOPAsKaao COMPOBOKIABIIYIO UeJIOBEKA MCTOPU -
YeCKyI0 JeiCTBUTE/IbHOCTD 2,

[TepeuncieHHBIMM OOCTOSITENTLCTBAMM, COOCTBEHHO, U OTIPEIeIsieTCsI OTO-
6pakeHHBIN B 3X MeHTaIUTET!®, mpocMaTpuBalonmiicst B craThbsix 202-205 ¢
YIIOMMHAHUSIMU «IIOLeUMH» KaK MpaBOHAPYIIeHMI B OTHOLIEHUSIX MEXIY
JIOObMM BBICIIMMM M HU3IIMMM T10 PaHTy:

«(§ 202) Ecnut dyesoBex yoapui Mo IieKe YeJ0BeKa BhICIIEro Mo MooXKe-
HUIO, YeM OH CaM, TO OH JIOJDKEeH OBITh OTXJIECTAH B COOpaHMM BOJIOBBEI] TIIe-
Tb10 60 pas;

(8 203) Ecut cbIH yenoBeKa yapuil 1o IeKke CbIHA Ye/IOBeKa, pABHOTO eMY,
TO OH IOJDKEH OTBECUTDb 1 MUHY cepebpa;

(8§ 204) Eciu my1ikeHyM yIapui 10 LieKe MyLIKeHyMa, TO OH JJOJKeH OT-
Becutsb 10 cukieir cepebpa;

(8 205) Eciiu pab uenmoBeKka ygapuil I IieKe ChbIHa YeJIoBeKa, TO MY JTOJIK-
HbI OTpe3aTh yXO...»

3HAKOMCTBO C HUMM MOKa3bIBAET, UTO 3TU CTaTbM, KAK U BCE OCTA/IbHbIE
3aKOHBI, 0TOOPAKAIOT COCYIECTBOBaHME HOPM, OJTHY 3 KOTOPbIX BOCXOIMIN
K TPagUIIMOHHOMY ITpaBy MePBOOBITHBIX BPEMEH, a Ipyrue GopMupoBaInCh
B XO/ie CO3[aHMsI BABWIOHCKUM IlapeM TeppUTOPUAIbHOTO MO CBOEMY TUITY
apctBalt. IIpaBuiio 0 «IoleuMHax» OTHOCUTCSI K KaTeropuu BTOPOro TUTIA.

12 CMm.: BeiinbOepez H. I1. YenoBek B KyibType JIpeBHero biakaero Boctoka. M., 1986. C. 22—
44,173-185.

13 MeHTaJIUTET ¥ MEHTAJILHOCTb €CTh MUPOBO33pEHME 0OIIECTBA, CITOCOOBI ¥ (POPMBI €TO
aKkTyaau3anyy yenoBekom. CM.: AccmanH 1. KynbTypHas naMsTh. ([IMCbMO, TaMSTh O TPOLIIOM
¥ TIONIUTUYEeCKasl UIEHTUYHOCTb B BBICOKMX Ky/lbTypax Mpoiuioro) / mep. M. M. COKoIbCKOIA.
M., 2004. C. 179; Sauade M. CpsiteHHOe 1 Mmupckoe / riep. H. K. Tap6osckoro. M., 1994. C. 110,
125-127; Xponerko A. B. OCHOBBI JIMHTBOKY/IBTYPOJIOTY : yueOHOe 1ocobue / mof, pef. mpod.
B. II. BonpanetoBa. M., 2009. C. 44-45; JKykosckas JI. . MeHTaIUTET VS MEHTAIbHOCTh: 0CO-
6eHHOCTH SI3bIKOBOI IKCIUIMKAI[MM KOHIIEIITA B COBPEMEHHO pycckoii peun // Mup HayKu,
Ky/IbTypbl, 06pasoBanus. 2014. N2 6(49). C. 327; Assmann Ya. Cultural Memory and Early
Civilization. Writing, Remembrance, and Political Imagination. Cambridge, 2011. P. 145.

4 Cm.: Uctropus [IpeBHero BocToka. 3aposkaeHue OpeBHENMIINX KIaCCOBbIX OOIIECTB U
repBbIe ouary paboBagenbuecKoil yBmIM3alyu / mog pen. . M. IIssikoHoBa. M., 1983. Y. 1,
Meconoramus. C. 384; SIko6coH B. A. Bo3HMKHOBeHMe MMCAHHOTO MpaBa B JIpeBHel Mecoro-
tamuu // BOW. 1981. N2 4(158). C. 12, 16, 18 u cn.; AvsaxoHos U. M., SIko6coH B. A. «<HomoBbIe»
roCyfapcTBa, TEpPUTOPHMAIbHBIE 1IAPCTBA, TOMNUCHI U uMIiepun. [Ipobaemsl Turonornu // BIN.
1982.N¢ 2. C. 3-15; Hemuposckuii A. A. MupoBo33peHue 1 KynbTypa IpeBHeit Meconotammu //
Hcropus OpesHero Bocroka / H. B. Anekcannposa [u gp]. M., 2008. C. 246; Zassidos C. A. Cxo-
BaHHAas CBOOOA ¥ SMaHCUITMPOBAaHHOE pabcTBo // Victopust u coBpemeHHOCTb. 2015.N2 2. C. 87;
Hesanos I0. A., Kyopsisyes A. I'. 3akoHbI XaMMypariu: XxapaKTepHble 0COOEHHOCTM U UX HEOXM-
JIaHHOe «3X0» B COBpEMEHHOM 3aKkoHonaTtenbcTBe Poccun // CynebHast BIaCTh U YTOMIOBHBIN
nipouecc. 2018. N2 3. C. 137-138; Barmash P. A Consideration of Mesopotamian Psychological
Thought. At the Confluence of Royal and Scribal Traditions. Oxford, 2020. P. 219-251; Francis
Jo. Babylon as Seen by Babylonians // The Historical and Cultural Memory of Babylon : Collec-
ting Fragments of the ‘Centre of the World’ / ed. by Marco Ramazzotti. Brepols, 2022 (ARATTA,
Studies in Archaeology & History, from Mesopotamia to the Indus Valley, 2). P. 27-36.
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B yKa3aHHOM OTHOIIIEHUY aHaJIM3 TEKCTA CTaTel 1 CJIOBECHOTO OTOOpaskeHMST
conepskaHMsI 3aKOHA B TPaBOBOM AOKYMEHTE MPeCTaBIIsIET BO3MOXKHOCTD BbI-
SICHEHMS KaK COCJIOBHO-K/IACCOBOTO CTaTyca awilum, Tak ¥ TOHMMaHMSI TIPU-
POABI ¥ CYITHOCTU CaMO¥ MPaBOBOI HOPMbI, CBSI3aHHOW ¢ HAHECeHUEM Yy a-
pa 1o meke (letam mahasu).

PaccmoTpeHMe coMagbHOTO CTaTyCa JINI], 0003HAUeHHbIX B 3aKOHAX XaM-
Myparu CJIOBOM awilum, HauHeM C BbISICHEHMEM ero 3TumMmosornu. Cama 1o
cebe OHA BIUIOTH IO HACTOSIIIETO BpeMeH B OKOHUATeTbHOM BU/Ie He yCTa-
HOBJIeHA. ViMeeTcss OCHOBaHMe I10/IaraTh, YTO awilum BOCXOOUT K ITOHSITHIO,
OT/IOKUBIIEMYCSI B CEMUTUUECKOM JIMYHOM MMEHU BETX03aBETHOTO TTePBO-
npenka ABesns!®. OgHM 3TMMOJIOTH BBIBOASIT MMS 13 eiboal/ey-bahl («mpixa-
HMe» WK «TIec/iaBue»)', npyrue, ccoinasicb Ha Betxuii 3aBeT (BbIT., 4 : 20),
1o/IaraloT BO3MOKHBIM TPAaKTOBAaTh €ro Kak 0603HaUYeHMe IMacTyXa-CKOTO-
Boza (jabal / yabhal), TpeTsu ycMaTpuBaioT B 3HaUe€HUM CJI0BA 3a(UKCUPO-
BaHHBII aCCUPUIICKO-BaBUIOHCKMMMU CJIOBApSIMU TeHealoTrM4eCKuii CMbICT
(«cbrH» — abila)!”. Hampotus, D. llIpeiigep B KauecTBe HambojIee BepOSITHOM
STUMOJIOTUM aBWJIYMa CUMUTAT aHAJOTUYHOE TMOHSITHE B aKKaJACKOM SI3bIKe
(ablu / aplu(«cora»))*.

Heo6x0a1MO yUUTHIBATh U MCTOPUUECKME YCIOBUSI BOSHUKHOBEHUS U
«KU3HM» CJIOBA B XOJIe Pa3BUTHS OOIIECTBA, B KOTOPOM OHO MMEJIO «XOKAe-
Hue». lllymepckoe c1oBo 14, cocTaB/sBIlee €ro OCHOBY, B YKa3aHHOM OTHO-
LIEHWY SIBJISIETCS [TIOKa3aTebHbIM. B McTouHMKax Havasa I1I TeIC. H.3. OHO 03-
HAvaJIo «UeJIOBeK», a B SI3bIKe AKKa[CKOTO 11apCTBA MOBBICUJIO CBOM CTATYC U
6b1710 3aMeHeHO ¢JIoBOM awilum. OHO pacIpoCTPaHSIOCh Ha JIFOJIeH BICOKO-
r'0 JOJDKHOCTHOTO TTOJIOKEHM ST, KOTOPOoe B 3X OTHEJISIIO UX OT IPYTUX KaTero-
puii HaceneHusl, B 0COGEHHOCTY TeX, KTO He OTHOCMUJICSI K HACEJIeHUIO TOpPO-
na'®. DTo mMpOosSICHSIET U COLMAbHbIN acIeKT UX CTaTyca, KOTOPbIi COBpeMeH-
HBIM CITeIMaJInCcTaM bojiee U MeHee ITOHSTEeH.

IloCTUTHYTO TOHMMAaHMeE, YTO aBYITyMbI POPMUPYIOT COCJTOBIE TTOJTHOITPAB-
HOTO0 HaceieHusI BaBMJIIOHCKOro 0011ecTBa, TaK Ha3bIBA€MbIX «CBOOOIHBIX JIFO-

15 B mepermnucke xuTeseit BaBuioHa BpeMeHr XaMMypary BCTpeuaroTcst uveHa Awel-Amur-
rim, Aba-li, Awilu, Awilum, Awil-ilisu u T.11. Cm.: Oppenheim F. L. Letters from Mesopotamia.
Chicago, 1967. P. 91; Veenhof K. R. Letters from the Louvre. Leiden ; Boston, 2005. P. 22,158
(Altbabylonische briefe in umschrift und ubersetzung / Hrs. K. R. Veenhof. Bd. 14).

16 Cm.: Harper D. Etymology of abel // Online Etymology Dictionary. URL: https://www.
etymonline.com/word/abel (mode of application: 17.12.2022).

17 Kpome TOTO CJI0Baph IIyMepO-aKKaICKOTO sI3bIKa MpeJijiaraeT elie HeCKOIbKO BO3MOXK-
Hocredi: 1 4lu - KuUTh B WaTpe, B IajaTke; npud. alu; amél lu — «ueoBek, KUBYLIMII B IIATPE,
KOUEBHMK»; abé — «oTell, Ipefok»; ab abi — «gen». Cm.: Jumuu JI. A. CroBaph LIyMepo-aKkKaz-
ckoro s3bika. URL: https://yandex.ru/search/?text=%D0%97% B5&Ir=193&clid=2323969-40
(mata obpamienus: 26.12.2022).

18 Abarim Publications’ Biblical Dictionary: The Old Testament Hebrew word. URL: https://
www.abarim-publications.com/Dictionary/he/he-b-1.html (mode of application: 12.12.2022).

19 Cm.: Von Dassow E. Op. cit. P. 293.
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Jleii», COCTaB/ISIBIIMX MOHSTHE «HApom»*. OHO COCTOSIIO 3 3eMeJIbHBIX CO0-
CTBEHHMKOB — I71aB 60JIbIIIeCEMETHBIX ITaTpyapXaabHbIX (JOMANTHMX) OOIIMH,
COBOKYITHOCTH KOTOPBIX OTUIIETBOPSIIa CO601 BOTHO-3eMJIeeTbueCcKyIo Tep-
PUTOPHMATBLHYIO OOIINHY, KaK CeJTbCKYIO, TAK ¥ TOPOACKYI0. OCTabHbIE KATEro-
puu HaceneHust — mar awilim 1 muskénum — TakoBbIMM He cunTanuch’l. Cre-
IyeT 06paTUTh BHMMAaHME Ha TO, UYTO CBSIIEHHOCTYKUTENM (KPeLibl U SKPUIIbI)
CUNTANCD TIPECTABUTEISIMIU TOTO K€ caMoro cocyioBust. 3X, o MHeHMO H.
B. Ko3bIpeBoii, cTany JOKyMeHTOM, B KOTOPOM Yepe3 3aIicCh 0COOBIX MTPaB U
TIPpUBUJIET U OBITO 3a(DUKCUPOBAHO OTAEIEHME TTUTHI OT OCTATBbHOTO (TOPOJI -
CKOTO0, TI0 ee MHEHMIO) HaceJIeHNs], 1, COOTBETCTBEHHO, ObIIT pa3pylineH QyH-
JaMeHT, Ha KOTOpOM chOopMMUpoBajaach HEKOTIa MO/Ieb COLMATbHOM CUCTe-
MbI FOkHOIT MeconmoTamMuy B mpeiiecTBYIONI Tepuoa2.

CobcTBEHHO, HECOBMECTMMOCTh OBIJIOTO HOMMHAJIBHOTO PaBHOIIPABUS C
CYIIeCTBOBAHMEM II€HTPAIM30BaHHOTO I[apCTBa M 0COO0T0 CTaTyca B HEM I'O-
POJICKOVi OOIIMHBI, HA/I0 TyMaTb, HAIIlJIa CBOE 3aKOHOMEPHOE MPOIOKEHNE U
B 9BOJTIOIMY COLIMATIBHOTO COMlepskKaHMsI OTIpee/ieHnst awilum: OT ero HOMU-
HaIMM Kak raTpuapxa o 11apcKkoro (TocylapCTBEHHOT0) 610pOoKpaTa-uMHOB-
HMKA U3 IPYTUX CJIOEB MECOIIOTAMCKOTO 001ecTBa. JJaHHOe 006CTOSITENbCTBO,
T10 BCelt BUIMMOCTM, CKa3aJI0Ch 1 Ha TOM, UTO ITpaBOBasi HOpMa Ipmobpesa He-
KU 3TUYeCcKuii 06uK. «IlaTpmapx», «<HemoBek»(@awilum (1rym. 14), «rocrioga»
(béli-ja) TabmUyeK X030TYETHOCTH) PEeBPATUIICS B 0003HAUYEH e JINIIA C BBICO-
KUM CTaTyCOM, [TIOYETOM ¥ MPECTMKHOCTBIO (T7IaBbI XO3SI/CTB JIF0O0TO TUIIA U
paHra, pyKOBOAMTE I O0IIeCTBEHHBIX PAab0T, BOEHAUaTbHMKM PAa3HbIX 3BAHMIA
u ap.)%. K aromy ciemyeT 1o6aBUTh M HAG/MIOEeHNE, COTJIACHO KOTOPOMY Tep-
MMH awilum M1CITO/Ib30BaJICST B KAUECTBE «COIMATbHOTO» TEPMIMHA TOJIBKO B 3X.

KoHcTaTanus maHHOTO OOGCTOSITENbCTBA 0OpaTuIa BHUMaHME MCCIeno-
BaTeselt mpobaeMbl Ha SJIEMEHT «UeCTH», TPOCMATPUBAIONIUIICS B CTAThSIX O
MpaBOHAPYIIEHUSIX, CBSI3aHHBIX C «HAHECeHMeM TOIeYnHbl». OHU CBSI3bIBA-
JIVL €T0 IIPUCYTCTBYE B TEKCTE CO CTATYCHBIMM TPYIIIIaMY ITpaBOHAPYIIUTENE,
MpuYeM, TEMU U3 HUX, IPEeICTaBUTEM KOTOPbIX He HAHOCWJIM TIOCTpaiaBIie-
MYy TaKMM 06pa3oM MaTepuaJbHOTO WK (pr3mueckoro yuiepoa.

20 Cm.: Bryce Tr. Babylonia: A Very Short Introduction. Oxford, 2016. P. 19.

2 Cm.: Roth M. T. On mar awilim in the Old Babylonian Law Collections // Journal of Near
Eastern Studies. 2013. Vol. 72, No. 2. P. 267-272; Von Dassow E. Awilum and Muskénum in the
Age of Hammurabi // La famille dans le Proche-Orient ancien: réalités, symbolismes, et images.
Proceedings of the 55th Rencontre Assyriologique Internationale / ed. by Lionel Marti. Paris,
2014.P. 291-298.

22 OHa BbIpa)kajach B HOMMHAIbHOM PaBHOIIPABMM BCEX MPEICTABUTENEl TOPOLICKOI 06-
IIVHBI U KOJUIeTMAIbHOM yTipaBiaeHuu. CMm.: Kossipesa H. B. TepmuH awilum B Tekctax XIX-
XVIII BB. 10 H.3. 13 Jlapcsl // Tpynbl TocymapcrBeHHOro dpMmuTaxka. 2018. T. 95. C. 93. MHoit
TPaKTOBKM TIPUAEPKMUBAICS B cBoe BpeMst U. M. [IbskonoB. CM.: Mctopus JipeBHero BocToka.
3aposkaeHye 1 IepBbie ouary paboBiaesbyeckoi HuBman3auuu / mog, pef. V. M. JIbsikoHOBa.
M., 1983. 4. 1, MecomnoramuTsi. C. 368, 372, 394.

25 Cm.: Ko3swipesa H. B. Tepmun awilum. C. 87.
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IToCKOJIBbKY BCe OOMIUMKM 0003HAUEHbI B TEKCTE VMCTOYHMKA TEPMUHOM
awilum, BO3HMKaeT BOMPOC: a yeM 0ObsICHSIETCS Takast MHHOBauus? ITouck
OTBETa METOAOM PeTPOCIIEKIINMN, T.€. ITyTEM PaCCMOTPEHMS MOHSATHUS «letam
mahasu» («HaHeceHle MOLEeYMHbI») B €r0 Pa3BUTUM OT HACTOSIIIETO K MPOIII-
JIOMY, TIO3BOJISIET HAWTU UCTOPUUECKOE 0ObSICHEHVIE CMBICITY M 0OYCITOBJIEH-
HocTM 3TOrO (peHOMeHa B 3X. Ero npmumeHeHue obpaiiaet Hallle BHUMaHUe
Ha MHGOPMALINIO, OTJIOKMUBIIYIOCS KaK B JOKYMEHTAaX X03sI/ICTBEHHOII OTYeT-
HOCTH, TaK ¥ B 3aKOHAX MeCOIMOTAMCKMX FOPOJIOB-TOCYIAPCTB U TEPPUTOPHU-
aJIbHBIX IIAPCTB MPEeIIeCTBYIOIIEro mepuoaa. 3HaKOMCTBO C HUMM (2 OHM B
YKa3aHHOM acIleKTe TPeOyIoT CIelabHOrO M3y4eHMs) TT0Ka3aao, YTO BO
BpeMeHa JJoaMopeicKoi nuHacTuy BaBuiona B Mecormoramum CyecTBOBa-
JI TIPUBUJIETYIPOBAHHBIE COIMaIbHbIE TPYITITBI awilum, KOTOpbIe OJIUIIETBO-
psiv coOO¥ IIPeICTaBUTEIEN UETKO OIpeIe/IeHHOM COIMAaTbHOM TPYIIIbIZ,

HecMOTpst Ha HE3HAUMTEIbHbIE KOJIMYECTBEHHbIE pa3Mepbl MICTOUHMKOBOI
6a3bI 1, B 0COOEHHOCTH, CKYJHOCTD JAHHBIX O MECTe Pa3IMYHbIX KaTeropuit
HaceieHus1 MecormoTaMuy B CTPYKTYpe OTHOIIEeHM T COOCTBEHHOCTH, CIIeIIN-
aJIMCTaM yIaJIoCh IOJTYYUTDh BeCbMa CYIeCTBEHHbIE Pe3yIbTaThi?.

Ocob6eHHO MHGOPMATUBHOJ B yKa3aHHOM OTHOIIIEHMM OKa3aJ1ach ITepernm-
cka HaceneHus LentpanbHoii u OskHOTT Meconnotamuu riepBoii Tpetu 1 Thic.
IO H.3., M3yueHMe KOTOPOJ BCKPbUIO 3aKOHOMEPHOCTH, COIIACHO KOTOPOi1
omnpenenuTenb 14 Bcerga mpeanecTsyeT 0603HaUYe€HNIO IBYX OOIIeCTBEHHbIX
TPYIII BAaBMIOHCKOTO 061mecTBa — awilum 1 awilt Sa bazahatim («tromm 13 mo-
JIOIEXHBIX TPYII»). IToceaHMe 13 HUX YIIOMUHAIMUCh TIOUTH B TIOJIOBMHE U3
35 crygaeB?. C MCTOPUYECKOI TOUKM 3peHMs TT0Ka3aTeabHO TO, 4To U mpen-
IIeCTBYeT JIMUHOMY MMeHM, Ha3BaHUIO OBIIeCTBEHHOII TPYIIITBI WK OTIpeie-
JeHuIo IpodeccroHaIbHOT0 00beHeHNsT. HO caMbIM CyIieCTBeHHBIM, YKa-
3bIBAIOIIMM Ha €ro YCTOWUMBOCTb KaK COIMAJbHOTO MHAMKATOPA, SIBJISIETCS
€ro OTOXXIeCTBIeHMe 1 pacimmdpoBKa Kak gymm sa?’. IlmaBa qoMa, maTpuapx,
TOCITOAVH, Bazesel] 60IbIIOro X03sI/CTBA, IJIaBa aAMUHMUCTPAIMM FOpoja —
9TU U APYTYE OTIpeie/ieHus JeMOHCTPUPYIOT pa3BUTHe TepMIUHA awilum B cTo-
POHY yCUJIeHMSI TIOUETa U IMPECTVKHOCTY CTAaTyCca ero HocuTesst?s. [To MHeHUIo
H. B. Ko3sIpeBoii, 3T0 ObLIM I, 00/1aJaBIINe IPSIMbIMU 00513aTeIbCTBAMM

24 Cm.: Kossipesa H. B. TepmuH awilum. C. 94.

25 CMm.: Kossipesa H. B. «3HaTHbIe 1 BeKue». boratsie cemby ropopa Jlapcst B XIX-XVIII BB.
1o H.3. // TInucbMmeHHbIe maMITHMKY BocTtoka. 2014. N2 1 (20). C. 45; Westenholz A. The World
View of Sargonic Officials: Differences in Mentality between Sumerians and Akkadians // Akkad:
The First World Empire. Structure, Ideology, Tradition / ed. by M. Liverani. Padova, 1993.
P. 157-169; Wilke C. Early Ancient Near Eastern Law: A History of its Beginnings. The Early
Dynastic and Sargonic Periods. Munich, 2007.

2 CM.: Archipov I, Loesov S. Readings of LU in Old Babylonian letters // Revue d’Assyriologie.
2015.Vol. 109. P. 33.

27 Cm.: Ibid. P. 37.

28 Cm.: A History of Ancient Near Eastern Law / ed. by R. Westbrook. Leiden, 2003. Vol. 1.
P.377-378.
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T10 OTHOIIEHUIO K TOCYIAPCTBY (TOUHEe, <I[aPCTBEHHOCTH») ¥ IIOTOMY PacIio-
JlaraBIIye BJIACTHBIMM MTOTHOMOUMSIMMZY,

VIMeHHO OHM, TT0 MHEHMIO MCCIeA0BAaTENbHUIIBI, CKPBIBAJIUCH 32 TEPMMU-
HOM «(CBOOOIHBIIT) ueoBeKk» (akK. awilum)3’. Camoe ke BaskHO€e 3aK/TI0UaIoCh
B TOM, UTO OHM ObL/IM O0BbeIMHEHBI B paMKaX eIHOTO 3JIUNTAPHOTO K/I1acca-co-
CJIOBMSI LIAPCKMX MTOATAHHBIX (HAYaIbHUKOB), KOTOPBIN OBLT TPOTMUBOTIOCTAB-
JIeH OCTajIbHOI Macce TPyIOBOro HaceiaeHus: (muskenum)3'. IMeHHO Takoe
TTOHMMaHMe OCHOBHOV TeHAEHIIMM HaXOIUT ITOATBEPKAEHME B IPEeBHENIIINX
MPaBOBBIX JOKyMeHTax Mecornotammumn,

Kak 651 TO HM 6BITO, CpeiV APYTUX ITPABOBBIX HOPM, OTOOPAKAIOIINX pe-
QJIbHYI0 KAPTUHY COIMAbHO X13HM [IpeBHelt Meconotamuy BpeMeHu XaM-
Mypariu, MHTepecC MepBOCTENIEHHOM BasKHOCTY TIPEICTABJSIOT Te U3 HUX, B
KOTOPBIX IPUCYTCTBYET pacCMaTpMBaeMOe HaMy CJIOBOYIIOTpeOieHe letam
mahasu, o6o3HauvaroIIee o6IIEeCTBEHHO HaKa3yeMoe MpaBoHapymenue. Ca-
MoOe BaskHOe 13 HuX 3aduKkcupoBaHo B ctaTbe 202: «Ecau awilum ygapui rmo
meke awilum BBICIIIETO 10 MOMIOKEHUIO, YeM OH CaM, TO OH JOJ/IKeH ObIThb OT-
XJIECTaH B OOIIeCTBEHHOM COOpaHNM BOJIOBbEN I1eThIo 60 pas».

Camo 1mosiBjieHMe 3aKOHA O TAKOM ITpaBOHAPYIIIEHMM, TT0 BCEI BULMMOCTH,
CBUJIETETBCTBYET B MOJIb3Y €T0 IMIMPOKO PacIpoOCTPAaHEHHOCTH, UTO HAXOIUT
TOATBEPKAEHNE B perylaMeHTaluy IMPaBOBbIX HOPM, OPMEHTHPOBAHHBIX Ha
IpyTye collabHble TPyl BABMJIOHCKOTO 001IecTBa. B yacTHOCTHM, HA JINIL,

29 Cm.: Kosbipesa H. B. «<3aKOHbI XaMMypaIni» B KOHTeKcTe uctopum FOskHoi Mecorotamumn
repuoma paHHe ApeBHOCTH // MHeMOH. ViccieqoBaHust M MyOaMKaIMy 10 UICTOPUM aHTUYHO-
ro mupa. Beim. 18,N2 1. CIT6., 2018. C. 245.

50 Cm.: Tam ske.

51 Cm.: Tam ske. H. B. Ko3bipeBa oTHOCHIa awilum 3X K «uIean3ypOBaHHOMY aBTOIIOP-
TPeTy» roCyapCcTBa U MoJiaraia, YTo B PeajabHO KU3HU COXPAHSIIOCh TPAAUIMOHHOE pasze-
Jedyue o6IIecTBa Ha «BeIUMKMUX M 6oraThix» nommaHHbix (kabtum rablm) u MyIIKEeHYMOB
(muskénum). [IpecTaBaseTcs, YTO peub MOKET UITH O APYTOM — O CIUSTHUY I0PULUUECKOTO
noHsITHst 3X ¢ TpaAUIIMOHHBIM TPaBoBbIM. CM.: Roth M. T.Hammurabi’s Wronged Man // Journal
of the American Oriental Society. 2002. Vol. 122, No. 1. P. 450; Ibbetson D. Wrongs and
Responsibility in Pre-Roman Law // The Journal of Legal History. 2004. Vol. 25, No. 2, August
2004.P. 102-104; Von Dassow E. Op. cit. P. 289; Tutraoglu U. C. Awilum, muskenum and wardum
in Babilonian law // OANNES. Uluslararasi Eskicag Tarihi Arastirmalari Dergisi / International
Journal of Ancient History. 2020. Vol. 2, Iss. 2. P. 209-223; Barmash P. ‘Scribes and Statutes’.
The Laws of Hammurabi: At the Confluence of Royal and Scribal Traditions. N.Y., 2021. Note 37.
P. 66.

52 BripouyeM, B yKa3aHHOI TPAKTOBKe MOXKHO BBIZEIUTD M HAPYIIAIOIIME ee [eTOCTHOCTD 1
CTPOITHOCTD HIOAHCHI, MCXOZSIIME 13 SKOHOMUYECKMX OCHOB COLIMAIBHOTO CTaTyca MpefcTa-
BUTEJEl CBOOOJHOTIO HACEIEHMSI, OHM M3 KOTOPBIX PACIIOaraim CBSI3bI0 C CeTbCKOM UM TO-
POJICKO¥1 OBIIMHOM, a APyTMe HaXOAMIUCh Ha TIONIOKEHUM K/Iacca-COCTIOBYSI IBOPILIOBBIX CITy-
SKalYX UV TPYAOBOTO HACEIEHNST XPAMOBOIO CEKTOPA SKOHOMMKM. [JaHHOE 06CTOSTENbCTBO
YIYCKAIOT M3 CBOe aprymeHTaluu 3apybeskHblie aBTopbl. CM.: Ellickson R. C., Thorland Ch. D.
Ancient Land Law: Mesopotamia, Egypt, Israel // Chicago-Kent Law Review. 1995.Vol. 71, Iss. 1.
Art. 12.P.355-59; Doak B. R. The Origins of Social Justice in the Ancient Mesopotamian Religious
Traditions // Faculty Publications — College of Christian Studies. 2006. Paper 185. P. 8-9.
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oTpefensieMbIX KaK «CbIHbI YeJIOBEKa», MYIIIKEHYMOB ¥ paboB (cT. 203-204)%,
[ToMuMoO Apyrux, ykazaHHOe OOCTOSITeIbCTBO BOCIIPUHMMAETCS CIelyay-
CTaMM B KauecTBe OTOOPasKeHMsI MOTUBAIMM ITPABOBBIX HOPM B 3aKOHAX Ha
COIMATbHYIO CITPaBeIMBOCTb. [10 X MHEHMIO, TIOHSITIE «COIlMaIbHas CIipa-
Be/IJIMBOCTb» B MecomoTamMmuy MOXKET OTHOCUTBCS B IIMPOKOM CMBbICJIE K JII0-
60MYy acreKTy MpecTyTUIeHMs MM HaKa3aHusl, pacIipOCTPAHSThHCS Ha JTI060T0
MpeICTaBUTE/ISI 00IIEeCTBA, KTO CUMTAETCS «OOVKEeHHBIM» TP JIFOOBIX 00CTO-
SITeJIbCTBAX (BJIOB, CUPOT, HACJIEMHUKOB U JIp.)>4. OTO mocaegHee 06CTOSITENb-
CTBO ObLJIO 3aKOHOMepHBIM. OHO, 0OTOOpaskast pa3BUTHE B OOIIECTBEHHOM CO-
3HAHUM ITPeCTaBIEHMII O IMUHOCTHU, TPOSIBUIOCH B DOPMY/TMPOBKAX 3aKOHOB
006 MHOMBUAYATbHOM BMHE U OTBETCTBEHHOCTHU. VIHBIMM CJIOBAMU, pa3BUTHE
CaMoro 3aKOHOJIATeNbCTBA UAET 10 MYTU MHAUBUAYAIMU3ALMM, KOTOpas CO-
YyeTaeTcs C My6JIMYHBIM XapaKTepOM HaKa3aHMit*.

Cornamasich 4aCTMYHO C TaKOJM MOCTaHOBKOJ BOMPOCA, Mbl CUMTAEM, YTO
B OCHOBE OTIpeie/ieHNs] Mepbl HaKa3aHMs ObUT 3aJI05KeH YUYeT pasanduii, cy-
IIeCTBOBABIIMX MEKIY Pa3HbIMMU ITPEACTaBUTENISIMM OJJHOTO U TOTO JKe Kj1ac-
ca-cocsioBust awilum?®. C 0lHO CTOPOHBI, YYUTHIBATIOCh OTHOIIIEHE TPaBO-
HapyILINUTeIs/TIOTepIIeBIIero K COGCTBEHHOCTY — OPYAMSIM TPYy/ia U CpeCTBaM
npousBojcTBa. C Apyroii — MpUMHMMAIOCh BO BHMMaHMe CTaTyCHOe pas3inyye
MEXIy HUMM B COLMAIbHO-TIPOdeCCMOHAIbHOM Mepapxuy 001IecTBa, UTo U
MMPOCMAaTPUBAETCS Kak PuKcaIys 37eMeHTa 3alUThI «<UeCTU Y JOCTOMHCTBA»
MHOIWBUIA, 3aHMMAIOIIEro «00j1ee BLICOKOE ITOIoKeHe»> .

Hackosbko Hallle 3aK/IloueHye COOTBETCTBYeT AeiicTBUTeabHOCTH? [Tonck
00BSICHEHMS 3aCTaBJISIET 00PATUTHCS K SBOTIOIMM [TPABOHAPYIIEHNS, CBSI3aH-
HOTO C TIONIeYMHOJ B APYTUX UCTOUHUKAX.

[TepBoe ymoMuHaHMe 06 3TOM BCTpevaeTcs B 3aKoHax uaps I1I nuHactumn
Vpa (manee — 3V), uspectHoro csommu pedopmamu, Yp Hammy (2112-2094
IT. 10 H.3.%. CoxpaHuBIIMecs: BO )parMeHTax CTaTbu 25-26 Mepeuncisior

35 O6pamiaeT Ha ce6s1 BHMMaHMe pas3jiuyue TPaKTOBOK TepMIHa mar awilum. OH mepeBo-
JIATCSI TO KaK «ChIH yesioBeka» (B. A. IK06COH), TO KaK «4IeH Kiacca aBymiyM». CM.: XpecToma-
THS 10 MICTOpUM IpeBHero Bocroka / of pen. B. . Kysummna. M., 1980. 4. 1. C. 169; Reuven Ya.
The Laws Of Eshnunna. Jerusaltm ; Leiden, 1988. P. 134, 139, 141-142, 146—-147; Roth M. T. Op.
cit. P. 267-272. KOHTEKCTbI MX YIIOMMHAHUIT HABOJSAT Ha MBIC/Tb, UTO peYb UIET 00 awilum Kak
IomkHMKax (cT. 169, 191).

3 Cm.: Doak B. R. The Origins of Social Justice. P. 1-2.

35 Cm.: Uictopust BocToka : B 6 T. / OTB. pef. B. A. Iko6con. M., 2002. T. 1, Boctoxk B JIpes-
Hoctu. C. 82.

% Cm.: Bryce Tr. Op. cit. P. 23, 27.

57 BbICKa3bIBaJIOCh Takoke MHeHMe, COIJIaCHO KOTOPOMY MJies TeleCHOro HaKa3aHus 3a
HaHeceHMe TeJIeCHOTO yillepba — 3TO MOJIoKeHMe, TPOAVKTOBaHHOE M3MeHeHMeM UCTOPUYECKIX
YCIIOBUIA, TIOCKOMBKY B 60jee paHHMX CBOJAX 3aKOHOB MaTepuaybHasi KOMITEHCAUMs Gblia
MIPaBUJIOM JIJIS BCEX CJTy4yaeB 1 BcexX cocmoBuit. Cm.: Finkelstein J. J. Ammisaduqa’s Edict and the
Babylonian Law Codes // Journal of Cuneiform Studies. 1961. Vol. 15. P. 984; Yaron R. The laws
of Eshnunna. 2nd rev. ed. Jerusalem, 1988. P. 263-264.

38 Cm.: Tpukos E. H. Kogexc Yp-HaMMbl: 0COGEHHOCTH IIYMEePCKO¥ ITPaBOBOI TpaguLinu //
ITpaBoBenenne. 2013. N2 1(306). C. 234-235.
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CIyyau C COLIMabHO-3TUYECKMMU MO CBOEV CYyTU MpaBOHApyIIeHUsIMu>’.
Tak, Hanipumep, ctaTbs 3V 25 rmacut: «Ecin pabbIHS TPOKJIMHAET KOT0-TO,
TeVICTBYIOIIETO C pa3pelieHus CBOel rOCTIIOKM, OHU JO/DKHBI TPOMBITH €11 pOT
OJIHOJI IEITOTKO¥ conmm». B craTbe 26 3Y coxpaHmioch Hauaao: «Ecim pabbiHs
ymapuT Koro-To (letam mahasu), geiicTBYIOIIETro ¢ pa3pelieHus CBOel ToCIo-
KU....». Kak CBUAETENbCTBYIOT HalllM MCTOYHMKM, B YKAa3aHHBIX ABYX CJTydya-
SIX peYb UIET O PAOBIHSIX — KEHIIMHAX C HU3KUM COIIMAIbHBIM CTaTycoM. [1pn
9TOM OfHA M3 HUX COBepIlaeT MpaBoHapyllleHe M0 OTHOIIEHUIO K «UeoBe-
Ky» (awilum), pabbIHei KOTOPOTo OHa He sBjsieTcs. Ee X03s1uH mocTymm 661
C Helo nHave. BaxkHee Bcero ipyroe: B HA3BaHHOM C/Tyyae JBa MOMeHTa Mpo-
SIBJISTIOTCSI OMHOBPEMEHHO. ITO — U iaMeTpa/ibHble Pa3/iNuys B COLIMATbHOM
cTaTyce, M OTCYTCTBME HeMeAJIeHHOTO (u3mueckoro HakaszaHus. [locnenHee
MOYKHO TPAaKTOBAaTbh KaK (PMKCUPYeMbIii B 3aKOHE STMYECKMIT MOMEHT ITPaBoO-
BOJi HOPMBI. B riepBoM 13 IByX OCKOpO/IeH€ SBISIETCS C/IOBECHBIM : SKEHIIVHA -
pabBIHSI OCKOPOJISIET UesIoBeKa C pa3pelnieHns CBOel rOCITOXN; BO BTOPOM CJTy-
yae OHAa HAHOCUT eMy TIOIIeUMHY 110 CBOel cobcTBeHHOM nunimaTuse (letam
mahasu). [Tpy 3TOM Heo6X0AMMO 0OPaTUTh BHMMAaHMe, UTO HeCMOTPSI Ha 13-
BECTHbBIE Pa3numus, ¥ IepBoe, M BTOPOe OCKOPOIeHMS B TOHMMAaHUM COCTa-
BUTEJISI 3aKOHA SIBJISIIOTCS TTPeIMeTHO-UYYBCTBEHHBIMMU, T.€. MaTepUaTbHbIMUA.
U B TOM, 1 B APYTOM C/Ty4ae yIoTpeOIeHO CI0BO, BOCXO/ISIIEE K TJIarojTy «ya-
pUTb» (aKKajI. mahasu), KOTOPbIV JOBOIBLHO YaCTO YIIOTPEOISIETCS B aKKAICKIMX
mcrouHukax III TeIC. 1O H.3. M TpaKTyeTcs Kak uamnoma letam mahasu B cMbI-
CJTe «AaTh MoIIeunHy». C yueToM TaHHOTO 0OCTOSITETbCTBA ITPOSICHSIIOTCS M CO-
LIMajbHble MOTUBBI, 3aCBU/I€TE/ILCTBOBAHHBIE B CTAaThsIX 3aKOHOB Yp-Hammy.
Vi3yueH1e BOIIpOCa MMeJIO CBOUM CIeiICTBMEM OIlpeie/ieHle CTaTyca nep-
BOJi SKEHII[MHBI KAK YaCTHOBJIAAeTbUeCKO pPabbIHM, KaK 9TO U CIeyeT U3 TEK-
CTa, a MoJIOXKeHe BTOPOIA, TI0 BCelt BUAMMOCTM, OTIPeAesiioch ee CTaTyCOM
XPaMOBOI1 «pabbIHM-6GIYTHUIIbI», PABHOI IO CTATYCy CBOOGOTHOMY U€JIOBEKY.
IlokazaTenabCTBO TOMY — IIMPOKAsi PaCIpOCTPaHEHHOCTDb CYIIPY>KeCKMUX CBSI-
3eit Mmexxay awilum u keHtyHamu nryretym B 3X (cT. 40, 137, 178-182 n mp.)*.
[ToHsITHE «TTOIIeUMHA» OBIJIO BBISIBJIEHO B TEKCTE 3aKOHOB TOPOAA-TroCyaap-
ctBa J1HyHHBI B CeBepHOI Meconotamuu XVIII B. mo H.3. OnHO 13 X MTOIO0-
xkeHuit rmacut: «Ecii awilum ykycuT 3a HOC Apyroro awilum u Takum obpa-
30M OTKYCUT €ro0, TO OH 0/KeH 0TBecuThb 60 cuKiiei cepebpa; ecsu rmas — 60
CUKIIeit; eciu 3y6 — 30 cuKIIeit; ey OTKYCUT yX0 — 30 cuKIIeit; HO 3a Tole-
YMHY OH J0/DKEeH OTBECUTD U YIIaTuTh 10 cukiieit cepebpa» (39, CT. 42).

% Cm.: The Ur-Nammu law code. URL: http://www.realhistoryww.com/world_history/
ancient/Misc/Sumer/ur_nammu_law.htm (maTta o6paimenusi: 24.01.2023).

40 Cm.: [laswidos C. A. [IpeBHSsIE MecorioTaMusi: CKOBaHHast CB060/1a M SMaHCUITMPOBAaHHOE
paberBo // ictopust v coBpeMeHHOCTh. 2015. N2 2. C. 81-92; Stol M. Women in the Ancient Near
East. Boston ; Berlin, 2016. P. 423, 479, 487-488; Fisher E. J. Cultic Prostitrution in the Ancient
Near east? A Reasessment // Biblical Theology Bulletin: journal of Bible and Culture. 2016.
Vol. 6, Iss. 2-3. P. 227-228.

XYPHA OPUONYECKOM AHTPOMONOTMM U KOHOAMKTONOTMM 75
JOURNAL OF LEGAL ANTHROPOLOGY AND CONFLICTOLOGY




Mucapesckuin H. M.  Awilum kak 3epkano NpaBoBOM KynbTypbl Meconotamuu...

MHTepecHOi 0CO6eHHOCTHIO 3/1€CH SBJISIETCS TO, UTO BCE TPABMBbI CBSI3aHbI
C YaCTSIMU JIUIIA, TIOBPEKIeHVe KOTOPBIX TPUBOAUT K YBEUbIO, U CIeA0BATE/b-
HO, HAHOCUT B TVIa3ax OOIIecTBa Kak (GuU3NIecKuii, TaK 1 MOPaIbHbIN yiepo.
9To moc/ieIHee 1 IMPOIEMOHCTPMPOBAHO OTOKAECTBIEHNEM TToIeunHbI (letam
mahasu) ¢ TsskesbIM (U3UYeCKMM YBeUbeM, T.e. IPMPaBHMBAET ee, He TIPUUM-
HSIIOIIYIO Bpe/ia 3J0POBbI0, K HEMY I10 «TsDKeCTu». K aToMy cieyeT 1o6aBUTb
M Y4eT 0OCTOSTENbCTB, COMTPOBOKAABIIMX COOBITME TTpaBOHAPYIIeHMUS (TIpe-
CTYIUIEHMST) B 3aKOHaX JUIHYHHbIY. Hamnune kateropuu rnpegHamMepeHHO-
CTY WIN CJTy4aitHOCTY (M 3TO CJIeAyeT OTMETUTh) HUKOMM 06pa3oM He 3aTpa-
TMBAJIO TUM HaKa3aHWS, eIV COBePIIeHHbIe MPeCTYIIeHMST He TIPUBOIVIIN K
CMepTeTbHBIM TPaBMaM U JIeTAIbHOMY Mcxony ( 39, cT.43,44,45,46,47,47a)*.

[ToMMMO CBOZIOB 3aKOHOB, CYIIIECTBYIOT IBA aleKBATHBIX CTOPUYECKOT
IeCTBUTEIBHOCTY SMUTPAGUIECKNX JOKYMEHTA, B KOTOPBIX «ITOIIeYMHA»
3aHMMAeT IIeHTPAJIbHOE MECTO.

[TepBbIit — 3TO HAAIINICH C U3JIOKEHMEM CYIeOHOTO pelleHus U3 permoHa
Iusina (CeB. Mecomotramusi, 06;1aCTh T. JNTHYHHBI). B Heli ToBOpUTCS O cye6-
HOM pellleHU HalpPaBUTb aMopeiickoro BonHa [lup-Unuiry, HaHectiero mo-
meunHy Anuia-Mnuiry, cbiHy AXyIlIMHA, B TIoce/ieHne TUInak ajist mpuHece-
HUS KJISITBBI O CBO€I HEBUHOBHOCTU. «EC/IV OH IBUTCS Ty A (T.€., TO-BUAMMO-
MY, B CY/I), — TOBOPUTCSI B UCTOYHUKE, — ¥ CKAXKET: ‘s He 611 ero”, To OH “yii-
IET U He 3aIIaTUT HUKAKOTO cepebpa”»*.

BTOpoit JOKYMEHT Ipe/iCTaBIIsIeT OO0V HeJaBHO OMyOIMKOBAHHYIO Tab-
JIMYKY 3aBelaHnsi, KOTopast BKIIIOUaeT B cebs TO JKe caMoe ITpaBOHapyIlIeHue
— «mommeunHy» (letam mahasu). OcCHOBHOe coepskaHye ¥ CMbICT 3aBelaHusI
COCTOSIT B OOBSIBJIEHMM HACJIeIHUIIEN T7IaBbl CEMbM CO CTAaTyCcOM awilum ero
skeHbl. CbIH yMepIlero yejoBeka (mar awelim) goykeH moiepskMBaTh CBOIO
MaTh B ITpoliecce TOMyUYeHNs €10 HaclencTBa. BaskHoii MHbopMalmei B Ta-
67MUKe BBICTYITAET Ta, KOTOpAsl 3aTparuBaeT Caydai OTKa3a JKeHIIMHbBI U ee
pPOIHOTO (VI HA3BAaHHOTO) ChIHA OT COOJIOEeHMST 00sI3aTeTbCTB, BO3jIarae-
MBbIX Ha HUX 3aKOHOM. «Ecin 3y-Baa (CbiH), — T/1acuT Tabinuka, — B IPUCYT-
CTBUM ero Marepu, Jouepy Baan-ukumia (keHsl otua. — H. I1.) 3agBut: “(OHa)
He MOSI MaTh”, TO ITyCTh OHA yaapuT ero 1o meke (letam mahasu) u BBITOHUT
yepes napagHyto 1eepb!» (11-14). «...[lomkHa mu o4yb baan-nkuiiia 3asiBUTh
3y-Baiie (cbIHy), CBoeMy ChIHY: “Tbl He MO ChIH”, HO, €C/IV OHA PeIINT YIATH
C APYTMM MY>KUMHOM, OHa IO/I’KHA TTOJIOKUTH CBOI TIAI Ha CKAaMbIO U YIATU
Tyna, e oHa 6ymeTr» (15-24). O6paiaeT Ha ce6st BHMMaHMe, 9YTO B IIEPBOM
SMM30Jle MHULIMATUBA HAaHECeHUS yaapa Mo IeKe IpUHAAJIeKUT KXeHIIHE.
OHa coBepIaeT He TOJNBKO AeCTBME, HO U IPOU3HOCUT aKKaICKYI0 UIVOMY-

41 Cm.: Yaron R. The Laws of Eshnunna. Jerusalem ; Leiden, 1988.P. 72, 161-163.

42 Cm.: Hemuposckas A. B. Cuctema Haka3aHuit Ha JIpeBHeM BocToke. VicTopus Boripoca //
BectHuk CII6TY. 2010. Cep. 13. Boim. 1. C. 67.

43 CM.: Reuven Ya. Op. cit. P. 285-286.
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(dpasy - letam mahasu. [To MHeHMIO CITEIIMATCTOB, 3TO COBEPIIEHHO HEIBYC-
MbICJIEHHOE MCIT0/Ib30BaHMe TePMMUHA B IOPUINMYECKOM KOHTEKCTe KaK UIM0-
MaTMUUEeCKOTO BbIpaskeHMs yHVKeHMs*4., OHO COMPOBOKAAET MPOolLieaypy Jiniiie-
HMSI HeCOBEPIIIeHHOJIETHETO (MM YoKe B3pOC/IOro) ChiHa MpaBa Ha MOTy4YeH-
HOe ero MaTepbio HawIe[CTBO OTLa, COOCTBEHHUKOM KOTOPOT0 OHAa, COTJIACHO
3aKoHaM XaMMypamnu, CTaHOBUTCS. [leiicTBMe, COBepiliaeMoe KeHILIMHOIA, TI0
BCeli BUAMMOCTU, HOCUT PUTYaIbHBIV XapaKTep, MOCKOAbKY COTTPOBOXKAAET-
CsT Marn4veckoi ¢ppaszoit-hopMysoi «Thl He MOV ChIH».

O6BbsicCHEHMEe TTOBeAeHMSI JKeHIIMHBI IT0 OTHOIIIEHUIO K ChIHY M 6e3HaKa3aH-
HOCTb COBepIIIeHMS aKTa YHIDKeHUS JeMOHCTPUPYeT ee Iopuandeckoe mpaso,
OCHOBAHHOE Ha MPUOOpeTeHMM €10 B CBSI3Y C HAC/IeICTBOM MY’Ka 60Jiee BbICO-
KOTO COLIMA/IbHOTO CTAaTyCa, IPeAOCTaBIISIIOLIEro eii COOTBETCTBYIOLME TT0JI-
HOMouMs. IMEHHO yIapuB ero 10 IieKe, He PUCKYS TOBEPTHYThHCS CyIe6HO-
MYy TIpecieOBaHMIO UM HaKa3aHMIO 3a HapyllleHMe COLMaJbHbIX HOPM, OHa
IeMOHCTPUpPYeT CBOe MPaBo JMIIeHMS Hacae[CTBRa.

Takum 06pa3om, MpPaBo MCITOIb30BAHMS yapa 10 IeKe B KauecTBe «3a-
KJIIOUMTEbHOTO apryMeHTa» BBICTYIIaeT MHAMKATOPOM IOSIBJIEHMSI HOBOTO
I7IaBbl CEMbM, COOCTBEHHMKA, a CJIeA0BaTe/bHO, YKa3bIBaeT Ha TO, YTO CTATYC
aBMJTYM MOTJIM TIOJTy4aTh B OTHE/JIbHBIX CIy4asiX U XKEeHIMHBI.

U e1re ogHO 06CTOSTENBCTBO TO/DKHO ObITh OTMeYeHO. Kak B mepBoM, Tak
¥ BO BTOPOM CJTy4dae IpeiMeT MOIIeYMHbI — COOCTBEHHOCTH M Hac/IeloBaHMe.
B mepBoM ciyuae — B MOJb3Y >KeHIIMHBI. BO BTOPOM — B MOb3y MY>KUMHBI C
60/iee HU3KMM CTATyCOM.

Ho camoe rimaBHOe 3aK/TIOUAeTCsI B TOM, YTO paCCMOTpPeHHbBIE (haKThl CBU-
IeTeJIbCTBYIOT B II0JTb3Yy IMOCTEIIeHHOTo (opMMUpoBaHuUs y HaceneHus Me-
conoramuu B III Teic. — mepBo¥i monoBuHe Il ThIC. O H.3. HOBOTO 3TOCA. ETO
CKJIaAbIBaHMe, TPOUCXOAMIIO Ha TTIOUBEe SKOHOMUYECKUX U COLIMAIbHBIX CBSI-
3eJi, MOpaIbHO-3TUUYECKMX HOPM, HOBEMIIMX OTKPBITUIL U CTapbIX Mpeapac-
CYAKOB, KOTOPbIE, COOTBETCTBYSI MU(DOITOITUUECKOMY BOCIIPUSTHUIO OKpPYsKa-
011 TeICTBUTEIBHOCTY, 6a3MPysICh HAa ee CaKpaau3aIuy B 0OIIeCTBEHHOM
Y MHOAVBUIYaJTbHOM CO3HAHWUM, OOYCIOBUIM B KOHEYHOM MUTOTE IBOJIIOIMIO
MpeAMEeTHO-UYyBCTBEHHOT'O MTOHSTUST «OUTH 110 1eke» (letam madhslu) B ac-
COLIMATUBHOE Ipe/ICTaB/lIeHe «0CKOpbaeHne nomeunHoi» (letam mahasu).
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VIK 340.14

NEPAPXUS NCTOYHUKOB
HOPMATHUBHOI'O PETYVJINPOBAHUSA

OBLIECTBEHHBIX OTHOIIEHWI B IPEBHEN VMHIUU

(II0 MATEPUAJIAM NXAPMAINIACTP)

d. B. Be3HocoBa

HayuonanwHotii uccnedosamensckuti Huxcezopodckuti zocydapcmeenHasili yHugepcumem

um. H. 1. JTobaueackozo
[Toctynuna B pegakuuio 14 suBaps 2023 r.

AHHOTAaINMs: CTaThs IIOCBSIIeHa AHaJIN3y TEKCTOB ,Z[peBHeMH,E[Mf;ICKMX penn-
TMO3HO-3TUYECKUX ! ITPABOBBIX TPAKTATOB — AXaPpMaIllaCTpP — C TOYKM 3PEHUA
YCTAHOBJIEHUS MepapxXmmn noajexaimnx mMpMMeHeHI0 B IIponecce CyaoIipo-
"3BOACTBA MCTOYHMKOB IIpaBa. B pe3yiibTaTe IMMPOBEOEHHOTIO MCCIIeJOBaHMSA
nOejaeTcsa BbIBOO O TOM, UTO HA IMME€PBOM 3Talle CTAaHOBJIEHUA ,E[X&pMM‘IECKOﬁ
JINTEPATYPbI IIPDUOPUTET B Hel OTIaBajCs MEeCTHBIM 06bI‘-IaHM, TOTJa KakK 60-
Jiee Mo3aHMe AXapMalllaCTPbI ITPEAIIMChIBAIM CYAbsM B IIpOIEeCCe CY,ZLEGHOI‘O
paSGI/IpaTEHBCTBa OIIMPATHCH, MPEXae BCero, Ha TEKCTbI CaMMX IIACTP.

KiroueBsle c10Ba: gxapma, rpaso, JpeBHssa Haus, 1xapMaliuacTpa, apTxa-
1macTpa.

THE HIERARCHY OF THE SOURCES OF NORMATIVE
REGULATION OF PUBLIC RELATIONS
IN ANCIENT INDIA
(BASED ON THE MATERIALS OF THE
DHARMASHASTRAS)

Ya. V. Beznosova
Nizhny Novgorod State University

Abstract: the article is devoted to the analysis of the texts of ancient Indian
religious, ethical and legal treatises — dharmashastras — from the point of view
of establishing the hierarchy of sources of law to be used in the judicial process.
As a result of the conducted research, it is concluded that at the first stage of
the formation of dharmic literature, priority was given to local customs,
whereas later dharmashastras instructed judges to rely primarily on the texts
of the shastras themselves during the trial.

Key words: dharma, law, ancient India, dharmashastra, arthashastra.
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be3HocoBa §.B. Mepapxusa UCTOUHMKOB HOPMATUBHOIO perynMpoBaHus...

I peBHeMHINUICKIE peUTMo3Hble, GuiocodcKue U 3TuUeckue MamMmsaTHU-
KU Ha MPOTSDKEHUM YyKe HeCKOJbKMX BEKOB ITPUBJIEKAIOT BHMMaHME yUEeHbIX,
3aHMMAIOIIMXCS UCCTIeA0BAaHUSIMM B chepe pasMyHbIX COLMATbHbBIX U I'yMa-
HUTAPHBIX HayK. MHOTOYMC/IEHHBIE TPAKTAThl, OMMChIBAIOLIME ITPaBuia Mo-
BCeJTHEeBHO >KM3HU UHIUIALEB, BOIIPOCHI TOCYAapCTBEHHOI'O CTPOUTEIbCTBA
Y MeXAYHApPOAHbIX OTHOIIEHMIA, a TAK)Ke BHYLIMTE/IbHAS dMMUYeckas Tpagnu-
LIMST aKKYMYJIMPYIOT B ce6e MHOTOBEKOBOJA OTIBIT PAa3BUTUSI MHIMUICKOM KYJ/Ib-
Typbl. KittoueBasi posib B paCKpbITUM TPABOBOV KYJAbTYPbI MHAUIALEB IIPUHA[ -
JIEXKUT PEIUTUO3HO-3TUUECKMM U IIPAaBOBBIM COOpPHMKAM — IXxapMalllacTpaM.

JxapManiacTpbl MPeCTaBISIOT CO00i TPaKTaThl, COAepKallye ydeHue O
oxapme. [Ixapma SIBJSIeTCS LIeHTPaJIbHOM KaTeropuei Bceil TpagulMOHHOM
UHAUCKON KYyJAbTYPbl, B TOM UMC/Ie APEBHEMHAMICKONI. Y TaHHOTO TEPMMU-
Ha MHOYKEeCTBO 3HaUY€HMI, OHAKO B KOHTEKCTE UCCAe0BaHMs AXapMallacTp
«AXapMar, Kak HaM ITpeJICTaBJIsSIeTCsl, — 3TO 06pa3 sKM3HU, KOTOPbI 06s13aH Be-
CTU KaKblli IPaBOBEPHbIN MHAMEL, OCHOBBIBASICh HA PEIUTUO3HBIX, ITUUE-
CKMX ¥ TIPaBOBBIX MTPEATIMCAHUSIX, COIepyKRaIMXCS B IxapManractpax. Cobiro-
IaTh TaHHbIE MPeIITMCAaHMs ObIIIO HEOOX0AMMO /ISl 06ecTrieueHNs He TOJTbKO
COLIMAJIBHOTO MOPSIAKA, HO U JIJIS1 HOCTVKEeHMST 60s1ee r/106aaIbHOM ey — IO -
JIep>kaHus TapMOHUU BO Bceil BceneHHO B Lie/10M.

CocTraBJieHye JXapMallacTp MPUIMCHIBAETCS PUIIY — 3TO O0KeCTBEHHbIE
MyZpeLbl (M3BeCTHBI MMeHa TakuX puily, kak Many, SnkHaBanikbs, Hapana
" Apyrue), Ho GaKkTUUeCKM yKa3aHHbIe TPAKTaThl COCTAB/ISIMCH HA OCHOBE
MIPaBOBbIX 00bIYaEB OpaxMaHaMM — ITPEICTaBUTEISIMU SKPEUECKOTO COCIOBUS
I peBHEMHOMIICKOTO ob1ecTBal.

[lepuopg cocTaBieHNs IXapMallacTp BapbUPYeTCs OT 2 TTOJIOBUHBI I ThICS -
yesieHus A0 H.9. 0 2 MOJ0BUHBI | ThicsuesneTus H.3. UTo KacaeTcs ApeBHENH-
IOUIACKUX AXapMallacTp, TO UX CO3[IaHMe NaTUPYeTCs CAeAyIIIuM 06pa3som:
co3maHue axapmaiiacTpbl MaHy OTHOCST, KaK MpaBuiio, Ko Il B. mo H.3. — II B.
H.3., IXapmamacTpsl SoxkHaBankey — Ko II-III BB. H.3., AxapMamiacTpsl Ha-
pagbl — V-VI BB. H.5.

BONBIIMHCTBO AXapMallacTp MMeeT CXOXYI0 BHYTPEHHIOI CTPYKTYDY,
IpeICTaBIeHHYIO TpeMs paszenami. [lepsbiit paszgen — «Auapa» (Achara) — o-
CBSIIIEH PESTUTMO3HBIM PUTYaiaM, 00bIuasiM, peryMpyoouMM paBeIHoe IToBe-
IeHye 61aroyecTBOTO MHAMIALIA COTTIACHO alllpaMHO%-BapHOBOMY® IIPUHIIMAITY.

Bropoii pasgen, comepskamuiicsad B Axapmaliactpax — «BpsiBaxapa»
(Vyavahara) — mocBsiieH BOIpocaM ITpaBOBOTO PeryaMpOBaHMs Pa3IMUHbIX
cdep 061IeCTBEHHBIX OTHOILIEHMIA : BEIIIHBIX, 005132 Te/IbCTBEHHBIX, OpauyHO-Ce-

! Cm.: CamossaHyes A. M. TIpaBoBOJI TEKCT AXapMallacTpsl : aBToped. ... AUC. O-pa. UCT.
Hayk. M., 1989. C. 10.

2 AlpaMbl — yeThIpe 3Tara, uepe3 KOTOpble, COIIACHO JpeBHEeMHIMUIICKUM MpeCTaBIeHN -
SIM, OTP2)KeHHBIM B [XapMalllacTpax, IPOXOAWIA KU3Hb IIPaBeJHOT0 MHAUILA (3Tall YYeHU-
YecTBa, KM3Hb B 6pake B pojie JOMOXO03SIMHA, OTLIETbHUYECTBO, CTPAHHUUYECTBO).

5 BapHbI — COCJIOBMSI APeBHEMHAMICKOTO 0011IecTBa (6paxMaHbl, KIIaTPUY, BAAILIbH, ITYAPBI).
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MeHbIX, HaC/IeICTBEHHBIX, YTOJOBHbBIX U MPOLLeCcCyalbHbIX. Bech mpaBoBoit
MaTepuas JaHHOTO pasjerna OpraHM30BaH B COOTBETCTBUM € 18 moBogamu cy-
IOTIIPOMU3BOJCTBA: HEYIIIaTa J0/ra, BKial, IPoAaska 4y>koro, HeyIriaTa Xajo-
BaHMs, CIIOP O TpaHulle, pa3/iesl Hac/leCcTBa, OCKOpOieHe CJIOBOM U e/ CTBU -
eM, Kpaxka, rpabex u nipyrue. JJaHHbI pa3en cogep>kUT Takske HOpMbI, Kaca-
IolIeCs BOITPOCOB CYyAOITPOU3BOICTBA: TPEOOBAHMS K COCTABY CyZa, XapaKTe-
PUCTUKY JOKA3aTeIbCTB (CBUAETENbCKUX [TOKa3aHU, JOKYMEHTA, KJISTB, OpHa-
Jnit), cTaauy cyae6HOTo pa3doupaTesbCTBa U Apyrue. Matepuas «BbsiBaxapbi»
clenyeT B IxapMallacTpax Cpasy 3a OnMcaHueM AXapMbl Liaps, UTO SIBJSIeTCS
HeUTy4yaiHbIM. «BbsiBaxapa» SIBJSIETCS YaCThI0 TaK HA3bIBA€MOI «paji>kaaxap-
MbI», TO €CTh COBOKYITHOCTM HOPM, periaMeHTUPYIOIIMX 00pa3 >X13Hu Laps.
Ilapb, B COOTBETCTBMM C IIPECTABAEHUSIMM OpaXMaHOB, ObUT MPU3BaH 0bec-
MeYnBaTh COOMIOEHE IXapMbl BCEMY BapHaMM, a, CJIeI0BATEIbHO, CITOCO0-
CTBOBATh COXpPaHEHUIO U OAAEeP’)KAHUI0 COLMATIBHOTO MOPSIKA ITOCPENCTBOM
[IPUMeHeHMs U3JIOKeHHBIX B IacTpax MPaBOBbIX MPeAIMCaHuii B IIpoLecce
OCYILIeCTBJIEHUS CITPaBeIJIMBOTO Cy0NIPOM3BOCTBA%.

U, HaKkoHell, TpeTuii pasgen — «IIpagmrunrra» (Prayascitta) — rmocssinex
Pa3IMUHBIM KaTeropusM IpexOBHBIX NEeSHUM, MOCIEeCTBUSIM UX COBepIle-
HUS, a TaKKe TTOPSAKY UCKYTUIeHMs1. OnMCaHHas TPpeXWIeHHas CTPYKTypa Xa-
paKkTepHa, B YaCTHOCTH, AJ151 Axapmaluactp MaHy u SIIKHaBa/IKby, TOTAA Kak
Ixapmatuactpa Hapazbl 3HaUMTeNbHO OTAMYAeTCs OT HUX. B oTnnune ot Many
u SlmxkHaBankby, Hapazma He comepkKUT MOJIOKeHU, UMEKIMX OTHOLIeHue
K 006bIYasiM U UCKYTIEHUSIM, OyIyuM 1eJIMKOM ITOCBSILeHHOM BOIIpocam Cy-
nmompousBozcTBa (Vyavahara). JJaHHOe 0OCTOSITETLCTBO ITPUBEI0 HEKOTOPBIX
YUYEeHBIX K BbIBOZY O TOM, UTO AxapMaluacrpa Hapazap! SiBiasieTcs He LeIMKOM
COXPaHMBIIMMCSI TEKCTOM, a JIMIIb «00JIOMKOM» ITOJTHOLIEHHOJ ImacTphl. On-
HAaKO I03/Hee O6bUIO TOKa3aHO, YTO MPMUUYMHA 3aK/II0YAeTCsI B HAUaBIIEMCS B
IepBble BeKa Hallleli 3pbl IpoLecce crieuaau3anuy IXapMUyecKkoil aurepa-
TYPbI ¥ 060CO6IEHMM OTHEIbHBIX ACITEKTOB AXapMbI°.

XapaKTepucTuKa gxapMaiiactp 6yaeT HeroJHo 6e3 yImoMMUHAHMS Ta-
MSITHMKOB MHOW IPEeBHEMHAUICKONM JINTePaTyYPHO TPagULIMU, CBETCKUX T10
CBOEMY XapaKTepy — apTXalacTp, IpaBOBOM MaTepuaa KOTOPBIX, 10 MHe-
HUIO GOJIBIIMHCTBA YYEHBIX, ObII 3aMMCTBOBAH OpaxMaHaMM IPU COCTaBIIe-
HUM IXapMalacTp.

Ham n3BecTeH TeKCT JIMIIIb OJHO apTXaIlacTpbl, KOTOPast 6bIIa COCTaB/IeHA
B IV B. 00 H.3. KayTuibei — COBeTHMKOM ITpy ABOpe Laps YaHaparymntel Ma-
YPbsl, XOTS YY€Hble-MHI0JI0TY YBEPEHBI B CyIeCTBOBaHMM B [IpeBHel UHIuK

4 CM.: Be3Hocosa 4. B. [Ixapmaiuactpsl MaHy, SmkHaBankby 1 Hapaapl Kak MCTOYHUKMA
HOPMAaTMBHOTO PETyIMPOBaHMs 00IleCTBeHHbIX OTHOIIEeHMIT B [IpeBHeit Uuaum 11 B. 10 H.9. —
V B. H.3. (MICTOPUKO-TIPABOBOE MCC/IeIOBaHME) : ANC. ... KAH[I. Iopu. HayK. [TeH3sa, 2018. C. 54.

S Cm.: Ixapmariactpa Hapazer / iep. ¢ caHCKpuTa 1 KoMMeHTapuii A. A. Buracuua u A. M.
CamosBaniieBa. M. : BocrouHast inTteparypa, 1998. C. 42, 44.
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1IeJI0TO psifia MoA06HOro poja nmaMsTHUKOB. ComepskaHne apTxamiacTpbi Kay-
TUJIbY TTOCBSIIIEHO XapaKTepPUCTHKe rOCyIapCTBEHHOTO arrapara, TpeboBaHm-
SIM, IPebSIBASIEMBIM K LIapI0 KaK rOCYAapCTBEHHOMY A esITeNI0 Y BEPIIUTEITIO
MPaBOCYAMS M MHOTMM APYTUM BOIIPOCAaM IrOCYyJapCTBEHHOT'O CTPOUTEIbCTBA.
CobnrofieHne BcexX YKa3aHHbIX PEKOMEHIAINii, cComepsKalluxcsl B apTxaliac-
Tpe, JOJKHO OBIJIO CTIOCO6CTBOBATH IMTOCTPOEHMIO UAEATbHOTO rocyaapcTna’.

O6paTuMCcs K Mepapxuy MCTOUHUKOB HOPMATUBHOTO PeryIMpoBaHus 00-
LIeCTBEHHBIX OTHOIIIeHMI B [IpeBHel MHAUM C TOUKM 3peHUs AXapMauacTp. B
CaMoi1 paHHel 110 BpeMeHM COCTaB/IeHus AxapMallacTpe MaHy Mbl BCTpeyaem
yIOMMHaHMe O IBYX MUCTOUHMKAX HOPMAaTMBHOTO PeryJIMpoBaHMs 001eCTBEH-
HbIX OTHOILIEHUH — IxapManiacTpax 1 oobruasx. Tak, B JaHHOM TpaKTaTe 11apio
MpeNMChIBAETCS «pacCMaTPUBATh Aena TSKYLIMXCS CTOPOH, OTHOCSIIIMECS K
BOCEMHAJILIATH OTAEIaM, — 10 OTAEIbHOCTH, eKeAHEBHO, [IOCPEICTBOM YMO3a-
KJIIOUEHMI1, OCHOBAaHHBIX Ha 00bIYASIX CTPAaHbI ¥ YKa3aHMsIX mactp» (IM, VIII.
1-3)3. «Hazio OTHOCUTBCS C TIOJTHBIM YBaskeHMEM K 00bIUasiM, CYIeCTBYIOIIVM
B Hapojle, ¥ IIOCTYNAaTh C JIIOJAbMM, KaK OTell», — rmacuT 80-as 1IJI0Ka HIacTPbl
(M, VII. 80). B kauecTBe 3aKOHa IIpeAIMChiBaeT MaHy yCTaHaBIMBATD BCE TO,
«4TO MMeeTCs B IPaKTHKe A06POAeTebHbBIX U CITPaBeIINBBIX JBASKABIPOKAEH-
HBIX, TO, YTO HE ITPOTUBOPEUNT 0ObIUYAsIM CTPAHbI, ceMeii v KacT» (IM, VIII. 46).
CornacHo 48 nutoke VIII kHuru axapmamacTtpbl MaHy, «eciu cO6CTBEHHOCTD
TOTO, KTO He CJIaboyMeH ¥ COBepIIeHHOJIETEeH, MICIIONIb30BaIach C €ro BeIoMa,
OHa COIVIACHO 00bIUalo, IOTepsiHA [IJIs Hero; Mojb30BaTe/lb MMeeT ITpaBo Ha
3TO UMYIIECTBO». «[J06aBOYHBIN MIPOIEHT K YCTAHOBJIEHHOMY 0ObIYaeM, Ipo-
TUBOpeYaIluit 3aKOHY, — ITPoBO3I/IaliaeTcs B 152 1I0Ke, — He IeiCTBUTENIEH;
9TO OOBSIBUIM POCTOBIMUECTBOM; 3aMMOJaBel] MMeeT IMIPaBO Ha IISITh CO CTa.

TakuMm o6pa3om, B AxapMamiacTpe MaHy Ha ITlepBoe MeCTO B PerynpoBa-
HUM 00IIeCTBEHHBIX OTHOIIEHMIT BBIIBUTAETCS 00bIUali, KOTOPBIN B OJHOI 13
IJIOK (PaKTHYeCcKy BO3BOAMUTCS B PAHT 3aKOHA.

O6paileHye K TEKCTY CJIeAyIolei 1o BpeMeHM TOSIBJIeHMsI IXxapMaliac-
TPbI —SII>KHABAIKb! — MIO3BOJISIET CAENATh BBIBOJ, O TOM, UTO OHA IMPEAIINCHI-
BaeT 1apio Ipy pacCMOTPEHUM IOPUANIECKUX IeJ1 OUPATHCSI, IPeXKAe BCero,
Ha TEeKCT camMoii macTpsl: «IIycTh Iapb paccMaTpuBaeT cyfe6HbIe fena BMe-
CTe CO 3HAIOUIMMM 6paxMaHaMM, B COOTBETCTBUM C IXapMalllacTpoii, CBO6O] -
HbIVi OT THeBa 1 amyHocTu» ([, I1. 1)°.

¢ Cm.: Camo3eaHyes A. M. ApTxamnactpa 1 xapMaliacTpa: paBo 1 mpobieMbl MHTETpaun
>KaHpOB // BecTHuK gpeBHeit ucropun. 1984. N2 2. C. 16.

7 CM.: Kanvsaros B. M. ApTxaniactpa uiay Hayka monutuku. M. ; JI. : Akagemust Hayk CCCP,
1959. 798 c.

8 3mech 1 Janee cchlIka Ha: 3aKOHbI MaHy [DneKTpoHHbIi pecypc] / mep. C. 1. DinbMaHOBU-
ya, IPOBepeHHbI U uctpasieHHsiii I. @. UnbuHbiM. M. : Hayka, 1992. URL: http://philosophy.
rw/library/asiatica/indica/samhita/manu/rus.html

9 3mech 1 nanee cchliika Ha: Camo3sanyes A. M. Kuura mygpena SmkHaBankbu. M. : Boc-
TOYHasi inTeparypa, 1994. 360 c.
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Bmecre ¢ TeM, B yKa3aHHOM MCTOYHMKE IPUBOAUTCS KOJJTM3MOHHAS HOP-
Ma, KOTOpasi YIIOMMHAET TakKe PO MaMsSITHUKU APYToil — CBETCKOM — JIUTe-
paTypHOJ TpaaULIMMU — apTXallacTPhbL, IPUAABAas UM MEHbIIYIO OPUINIECKYIO
CUJTY TIO CPaBHEHMIO C IxapManiacTpamu: «Ho IxapMaiiacTpa MMeeT O0/IbIIYI0
CUITY, HEXKeJTM apTXaliacTpa, — TakoBo mpaBuiio» (4, I1. 21). ITomo6HOe 1o-
JIOXXeHMe BCTpeuaeM U B Ixapmaniactpe Hapanpl: «Eciau ke BOSHUKHET IIPO-
TUBOpeUMe MeXAY IXapMallacTPOil U apTXallacTpoii, TO, OTBEPTHYB CKa3aH-
HOEe B apTXalacTpe, IMyCTb COOIOAAET TO, UTO MTPEATIMCAHO B JXapMalllacTpe»
(OH, I. 33(A 39))°.

[Tpy HaMMUMM IBYX KOJUTM3UPYIOMIMX MEXKIY COO01 TEKCTOB Pa3IMUHbIX
JXapMallacTp NpaBONPUMEHUTENI0 NPeANUChIBAIIOCh PYKOBOACTBOBATHCS
clegyionuM mpaBsuiaoM: «[Ipy mpoTuBoOpeuny Mexxay IByMS TeKCTaMM CMpPU-
TU VIMEeT CWJTY JIOTMUeCKOoe YMO3aK/IIoUueHe, CIeJTaHHOe B XOJie CyIe6HOro
npouecca» (I, I1. 21); «A B cyiydae IpOTUBOPEUMS MEKIY TEKCTaMU AXapma-
[IACTPBI IIPeANcaHe M36MpaeTcs MOCPEACTBOM PACCYKAEHMIT; Be[lb BAXKHO
pa3bupaTeabCTBO Aelia, TOCPEACTBOM €ro MOKET ObITh OTBEPTHYTA JXapMa»
(OH, 1. 34 (A 40)).

YTo MMeHHO MOHMMAJIOCh MO/, «JIOTMYeCKM YMO3aKIoueHueM» U «pac-
CyKIeHMeM» TOSICHSIIOT CpelHEBEKOBbIe KOMMeHTaTOphI. Tak, bxaBacBamuH
B KOMMeHTapuu K Hapagie ronaraet, UTo B JaHHOM CJIy4yae IpOTUBOpevale
IpyT Opyry mpaBwia He0OXOAMMO OGbIIO TTOABEPrHYTH CIIelMaIbHOMY aHa-
JIN3y, B pe3yjibTaTe KOTOPOTO «OAHO M3 HUX MOXKeT 0Ka3aTbCsl BTOPUYHBIM
WM HeaBTOPUTETHbIM»!!. [I0 MHEHMIO OTeueCTBEeHHbIX YUeHbIX-UHA0I0TOB
A. A. Buracuna u A. M. Camo3BaHIIeBa, B JAHHOM CJIydyae MMeeTCs B BULY
«BO3MOYKHOCTH TIpeHebpeub MpeancaHeM axapMainiacTpbl, KOTOPOe BCTY-
MaeT B IPOTUBOpeYMe C IPYyruMM IpeJIcaHeM U He OTBeuaeT creuuduke
IAHHOTO CyeOHoro mena»'2. BMecTe ¢ TeM, KOMMEHTHUPYS TEKCT AXapMaliac-
Tpbl SImpkHaBanken, A. M. CaMo3BaHI1I€eB IpejJjiaraeT HECKOIbKO MHYIO MHTEP-
MpeTanyio YKa3aHHOTO BbIPaXKeHMSsI, CBSI3aHHYIO C TeM, UYTO YCTPaHSISI IPOTU-
BOpeuys MeXIy acTpaMu, «Cy, IojlaraeTcs Ha JeiiCTBYIOLIMIT 00bIuaii, Ko-
TOPBII B 9TOM C/Iydyae OKa3bIBaeTCsl CHJIbHEee AXapMallacTpbi»'s.,

YTo KacaeTcs 06bIUaeB, TO AXapMaliacTpsl SakHaBaaKkby M Hapaabl Tak-
ke YIIOMMHAIOT O HUX KaK O peryisiTopax o0iieCTBeHHbIX OTHOIIEeHWA, O -
HAaKO B MEHbIIIEM I10 CPaBHEHMIO C MaHy unciie c1ydyaeB, M CMelasi akeHT B
MO/b3Yy AXapMauacTp.

[TprBemeM HeCKOIbKO ITPUMepOB: «EC/IM KTO-TO, MCITbITbIBas IaBjIeHMeE CO
CTOPOHBI IPYTMX BOITPEKM CMPUTH M 00bIYAI0, IaeT 3HATH LIAPI0, 3TO CTAHOBUT-
cs1 mpeaMeToM cyne6Horo pasoupaTenbeTBar» (14, I1. 5); «[IpoleHT moa Ha3Ba-

103nech 1 manee ccplika Ha: Ixapmariactpa Hapazpl. 256 c.
1 Tam xe. C. 151.

12 Nixapmamacrtpa Hapagsr. C. 152.

13 Camo3zearyes A. M. Kuura mynpena SnskHaBaikou. C. 242,
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HMEeM KapuTa — TOT, UYTO YCTAaHOBJIEH CAaMUM AO/IKHMKOM. [IpO11eHT C IpolieH-
TOB Ha3bIBaeTCS YaKpaBpUAAXM. ITO — IIpeAncaHHOe I BCeit 3eMJIu mpa-
BUJIO O IPOLEHTAX I10 JmojiaraM. Ho ecTs 1 Apyroe rpaBuiio — 06bIuayt MeCTHO-
CTU, TAe MPUHUMAETCS JOJAr0Boe 06s3aTelbCTBO. B OTHOI MECTHOCTM yCTa-
HaBJIMBAETCS, YTO CyMMa MOXET YBeJIMUMBAThCS BIBOE UM BTPOe, a B IPy-
rOJi OHAa MOKET ObITh B UETHIPE WJIM K€ B BOCEMb pa3 60JIbIIle TOro, UTO 6bIIO
nmaHo B monr» (IH, 1. 89-91); «A mOKyMeHT ObIBaeT IBYX BUIOB: COCTaBJI€H-
HbII COGCTBEHHOPYYHO MJIM IPYTUM JIMILIOM, 6€3 ITOATIICel CBUaeTeNei in
C TaKOBBIMU. [Ie/ICTBUTEIBHOCTD TEX U APYTUX 3aBUCUT OT MECTHOTO OObIYasI.
IleiicTBUTENIEH TOT JOKYMEHT, KOTOPbIii He IIPOTUBOPEUYNUT MECTHBIM 00bIUa-
SIM, COJIEP>KUT SICHbIE COOTBETCTBYIOIIME XapaKTePUCTUKM, TEKCT U MOPSITOK
MU3JIOKEeHMST B KOTOPOM He HapymeH» (IH, 1. 115-116); «)KeHIm1Ha, KOTOPYIO
B COOTBETCTBMM C OObIUASIMM CTPAHbI CTAPIIIMe BTOPMYHO BbIJAIOT 3aMY3K I10-
CJle TOrO, Kak OHa MoTeps/a JeBCTBEHHOCTb, CUMTAETCsI BTOPbIM BUIOM ITy-
Hapoxy» (IIH, 1. 52).

Kaxk MblI Buiesin paHee B Axapmaliactpe SakHaBaaKby, 11apio IpeaIiuchI-
BaeTCs PYKOBOJICTBOBAThCS IPM PaCCMOTpPeHUM Jieia JIulllb AXapMalliacTpa-
MM — TaHHas 061ass HopMa He COIep KUT yKa3aHus Ha 00bIuaii, YTo, Ha Halll
B3IJIS, SIBISIETCS HeCaydaiiHbIM U CBUIETEIbCTBYET O HECKOIbKUX TeHIeH-
LIMSIX B pa3sBUTUM TOCYIapCTBEHHO-IIPAaBOBOJ delicTBUTeNbHOCTY JIpeBHelt
WNunun ko II B. H.9.

Bo-nepBbiX, MOXKHO MPEeIONI0XKUTD, YTO B Hauaje IMepBOro Thicsgyese-
TS H.3. B OpUANYECKON npakTuke [IpeBHelt UHAUM MMeNIO MeCTO U3MeHe-
HMe POJIY IIPAaBOBOT'0 00bIYAsI B PETyMPOBAHNM OOIIIeCTBEHHBIX OTHOIIIEHMIA.
Opuanuecknit MpMOPUTET 3aKpenMICs 3a AxXxapMallacTpoii.

Bo-BTOpBIX, JAHHOE 0OCTOSTEIHCTBO MOKET CIIYKUTh CBUAETETbCTBOM
cTpemyIeHUs 6paxMaHOB YKPENUTh CBOIO BJIACTh 3@ CUET OTKa3a OT MHOXe-
CTBEHHOCTM CYIIECTBYIOIINX B Pa3/IMYHBIX MECTHOCTSIX 00bIUaeB, M YCTAHOB-
JIeHUsI eAVHBIX JJIs1 BCe¥ CTpaHbl HOPM, KOTOpbIe OYAYT 3aKperieHbl TOJIbKO
B IXxapMaliiacTpax.

B-TpeTbux, 13 MpeabIayIero BbIBOA CeayeT, YTO K yKa3aHHOMY BpeMe-
HU MMOJTYYMJIM 3HAUMTEIbHOE pa3BUTHe IIPaBia HOpPMOTBOPUECKOM TEXHUKN,
KOTOpBIE CIeJIa/IY BO3SMOKHBIM ITPOBeAeHI e YHMUMUKALIVY ITPaBOBbIX 00bIYaeB
¥ CO3aHMe TOYHO U SICHO C(hOPMY/IMPOBAHHBIX HOPMATUBHBIX ITPEIITVCAHMIA.

TakuM o6pasoM, yepapxus HOPM AXapMallacTp U 0ObIYaeB, COIJIACHO
macrtpam SmKkHaBanakby 1 Hapabl, MOKeT ObITh IIpeACTaB/IeHa CAeTYIOIIMM
obpa3oM. Breiciias opuanyeckasi cuiia, 6€3ycjioOBHO, IIpMHAJIeKana axap-
MamacTtpam. st perynmpoBaHust psiga cep oOLecTBEHHbIX OTHOLIEHM
IxapMalllacTpa AOITycKasia MCII0JIb30BaHMe MEeCTHBIX 0ObIUaeB, UTO M03BO-
JISIeT ClIeJIaTh BBIBOM, O CAHKIIMOHMPOBAHMUM IIIACTPaMM YKa3aHHbBIX 0ObIUaeB
U UX MpeBpalleHny B IIpaBoBbie 00bruan. [Ipy 5TOM OTHOIIEHMS, BXOASIIITE
B IIpeMeT IIPaBOBOI0 PETyIMpPOBaHMsI 00bIUaeB, MO0 BOOOGIIEe HMKAK He pe-
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[JIAMEHTYPOBAINCDH B IACTPAX/PErIaAMEHTUPOBAINCH B 061[eM BUie (M TOT-
Jla HOpMbI 00bIYaeB CIY>XKWIN OOIOJIHEHMEM K 1IacTpaM, pa3BuBas X I0JIo-
KeHMsI), 100 periaMeHTUPOBAIUCh MOAPOOHO /1J1sI MECTHOCTEIA, Te OTCYTCT-
BOBaJIM COOTBETCTBYIOIIME 06bIYay, OAHAKO €C/IY B TAHHOI MEeCTHOCTY ObLIIN
CBOM 0COGeHHbIe OOBIYHBIE TIPABM/IA, TO IPUMEHSITD CJIEA0BAIIO UMEHHO X,
OTJaBasi UM IIPUOPUTET Iepe[ MpeancaHusIMu gxapmaiacTp. B mobom ciy-
yae, MMEHHO AxapMallacTpa orpeessiia ciydau, KOrga MO IPUMEHSITh-
CsI HOPMbI OObIYaeB.

OtmenbHble cepbl 06IIECTBEHHBIX OTHOIIeHMI B [IpeBHei MHauu, co-
[JJaCHO JXapmallacTpaM, MojJjexanu yPeryimpoBaHuIO TIpy MOMOIIM Lap-
CKMX YKa30B, Ha YTO oOpaljaeTcs BHMMaHMe B mactpe Hapazpl, rae moguép-
KMBaeTcsT X ocoboe 3HaueHue: «YKas — 3TO CUsIHIMe, UCXOsIee OT Liapeii u
cofepskalieecs: B MX CJIOBe, IO3TOMY UTO Obl OHM HU CKa3ajy — Xopollee Uian
IyPHOE — 3TO AXapMa JJIsl TSDKYIIMXCSL. .. TOT IPeIlHNK, KOTOPBIi He cobimoaa-
eT JXapMbl, yCTaHOBJIEHHbIE 1IapeM, IO/DKeH ObITh CBSI3aH M HaKa3aH, Kak Ha-
pyLIaoNIMii LIapckuit ykas... [loaToMy He ciefyeT MM nmpeHe6peraThb, OCKOp-
OJISITh €0, CTPEMUTBCS €r0 MPEB30MTH — HAJIEXKUT IMOAUYNHSITCS €ro yKasy,
HapylleHre KOTOPOoro o3Havaet cmepthb» (H, 18. 10-30).

Ixapmamiactpa Hapazgpl yctaHaB/AMBaeT TakKe IMPaBMUIIO O COOTHOIIEHUN
LIAPCKUX YKa30B 1 00bIuaeB: «Paayu rnmoamepskaHus TPagUIIMOHHOTO ITOpSIAKa
LIapsIMM YCTaHOBJIEHbI 00/1aCTH, Iie NeiicTBYeT 00bIvait, HO IapcKoe pacropsi-
KeHue cumTaeTcs 6oee BasKHbIM, HEXKeIM 3T o6bruan» ([IH, 18. 24).

Jj1st imioCcTpauyuy JaHHO HOPMbI MOKHO COC/IaThCS HA ITpUMep, IPUBO-
IMMbIi CpefHeBEKOBbIM KOMMeHTaTOpoM [eBaHHabxatTa: «Eciu cBuaeTenm
IOKasKYT, YTO U€JIOBEK ITPETI000AeiiCTBOBAI C SKEHIMHO U3 TUIEMeHN abXu-
pa, 9TO He MOKeT ObITh HaKa3yeMo, ITOCKOIbKY 00bIUait abX1poB He CUMTAeT
MpecTyIUieHeM HapylleHue Cympyskeckoit BepHocTti. Ho eciau mapb usgact
yKas3, 10 KOTOPOMY U Cpeyt abX1poB MpesioboesiHye NOKHO ObITh HaKa3y-
€Mo, TO 00ObIuait yyke He MOKeT IIPUHMUMATBCSI BO BHUMaHMe» !,

Takum 06pa3oM, apCKUMM yKa3aMy MOIJIM ObITh CAHKIIMOHMPOBAHBI OT-
IeJIbHbIE BUJIbI 0OBIYAEB, IIPUYUEM IIPU POTUBOPEUNM MEXKITY YKa3aMu 1 0ObI-
YasiMy yKa3bl MUMeu IpUOpUTEeT. XOTS HAIIPSIMYI0 O COOTHOIIEHUY OPUIN-
YeCKOJ CUJIbI IXapMallacTp U LapCKUX YKa30B B IPEBHEMHAMIICKUX TPAKTa-
Tax CMPUTHU peuy He UIIET, TeEM He MeHee, MCXO/IsI 13 OOIIMX Hauasl M CMbIC/Ta
IXapMaliacTp, MOXXHO CHe/IaTh BbIBOA, 00 1X, 6€3yC/IOBHO, ITOI3aKOHHOM Xa-
pakTepe Mo OTHOILIEHMIO K IXapMallacTpaM.

[TogBonst UTOT MPOBEJEHHOMY MCC/IeJOBaHMIO, OTMETUM, UTO 3a Iepuof,
co II B. oo H.3. 10 II B. H.3. B [IpeBHeli HAMM 3HAUMUTEIBHO TOMEHSIJIOCH CO-
OTHOIIIeHNMe IXapMallacTp ¥ 00bl4aeB KaK PeryyisiTopoB 001eCTBEHHbBIX OT-
HoweHuit. Eciv Ha mepBbIX Tanax CTaHOBJAEHUS TpaguLMM AXapMallacTp
O6paxMaHbl 6bUTV OU€Hb OCTOPOKHBI B BOITPOCAX BBEIEHMS €AVHBIX JIJIS1 BCei

4 Iixapmaiactpa Hapagsr. C. 147.
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CTpaHbl HOPM M OCHOBOITIO/IAararommm MCTOYHMKOM ITIpaBa IIpM3HaBa/I1 MeCT-
HbIE 06bI‘IaI/I, TO Ha py6e>Ke 9P 9Ta CUTyallMs ITIOMEHAIACh: HA ITIEPpBOE MECTO B
nepapxmm UCTOYHMKOB ITpaBa BbIABMHYJINCDH AXaPMallldCTPbI, TOTAa KaK 006bI-
Yan 13 BeAylmnx MCTOUYHMKOB ITpaBa IpeBpPaTM/INCh B HOPMBbI, CY6CI/I,Z[I/IapHO
IIpyMeHdaeMbIe B CJIydadX, IIPSAMO YKa3aHHbBIX B IXapMallaCTpax.
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KOHPJIUKTOJTIOTMYECKUE MPOBJIEMbI NMPABA

VIIK 347.9(091)(47)

ITPUMHUPUTEJIbHOE ITPABOCYIUE
I10 3AKOHOJATEJ/IbCTBY POCCHUA
(BTOPAA IIOJIOBUHA XV - HAYAJIO XX BEKOB)

0. B. KysbMmuHa, E. JI. IlouienyeB
Hearosckuti 2ocydapcmeeHHblli yHUsepcumem

IMoctynuna B pemakiuio 10 anpens 2023 1.

AHHOTAaIIMS: B CTaThe TPOaHAIN3MPOBaHbI TaKMe IPUMIUPUTEIbHBIE MTPoILie-
IyPbI, KAK MMPOBAs 4eJI00MTHAS, TPUMMPEHEe BUHOBHOTO C IIOTEPIIEeBIINM,
MMpPOBas coenka, obpalieHnue K TpeTeiickoMmy cyabe. Mcrmonb30BaH HOpMa-
TUBHBIN MaTepuat: [IckoBckas cygHas rpamora (I1CT) 1467 r., Co6opHOe yio-
skeHMe 1649 1., YupeskaeHue 1jis yripapieHus ryoepumssvu 1775 r., YioskeHne
0 HaKa3aHMSX YIOJIOBHBIX U UCIPaBUTEIbHBIX 1845 r., O6IIIMe MOJIOKEHUS O
KPeCTbsSIHAX, BBIIIEAININX U3 KPEMoCTHOJ 3aBucuMoctu 1861 r., Cyme6GHble
ycTaBbl 1864 1. (YcTaB yroI0BHOTO CyAONPOMU3BOACTBA, YCTAB IPasKIaHCKOTO
CyIOTIPOM3BOACTBA, YCTaB O HaKa3aHMSIX, HaJlaraeMbIX MUPOBBIMU CYIbSIMMU)
M IpyTHe, a TakKe TOPEBOMIONMOHHAS yuebHas (ekuyu mpodeccopa H. C.
TaraH1ieBa 10 YTOJIOBHOMY IIpaBy) 4 COBpeMeHHas HayyHasl UCTOPUKO-TIpa-
BOBasi IMTepaTypa. B 3aK/II0UMTeTbHO YaCTy ITyOIMKaIMM CAeIaHbI BBIBOIIDI,
BbITEKAIOIIIVE U3 ee CoAep KaHusI.

KiroueBsie cioBa: NPpUMUPUTEJIbHOE ITpaBoCyayue, IpMMUpUTEJIbHbIE Tpa-
OULn pOCCMﬂCKOFO IpaBa, pOCCMVICKOG OOPEeBOJIIOIMOHHOE 3aKOHOAATEIb-
CTBO, MMPpOBas IIeJ'IO6I/ITH3.$I, COBECTHBII Cya, IpyuMyupeHne BMHOBHOTIO C IT0-
TepIrieBIIM.

CONCILIATORY JUSTICE UNDER LEGISLATION
OF RUSSIA

(THE SECOND HALF OF THE 15™ - THE BEGINNING

OF THE 20™ CENTURIES)

0. V. Kuzmina, E. L. Potseluev
Ivanovo State University

Abstract: the article analyzes such conciliations as peace petition, concilia-
tion of liable with complainant, amicable adjustment, appeal to arbitrator.

© Kyspmuna O. B., [Touenyes E. JI., 2023
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Ky3bmuHa O. B., lNouenyes E.J1. [puMuputensHoe npaBocyaye No 3aKOHOAATENbCTBY. ..

The following specifications and guidelines are examined: Pskov Judicial Char-
ter (PJC) of 1467, Council Code of 1649, Establishments for Province Govern-
ment of 1775, Penal and Correctional Punishments Code of 1845, General
Provisions on Peasants Liberated from Villaining of 1861, Court Statutes of
1864 (Statute of Criminal Procedure, Statute of Civil Procedure, Statute on
Punishments Imposed by Justices of Peace) and others, as well as pre-revolu-
tionary scholarly literature (lectures of professor N. S. Tagantsev on Criminal
Code) and contemporary academic literature on legislative history. Summing
up the authors have come to the conclusions arising from the content.

Key words: conciliatory justice, conciliation traditions of Russian law, Rus-
sian pre-revolutionary law, peace petition, court of conscience, conciliation
of liable with complainant.

Kax cripaBenyiuso yrBepxkzaaert E. B. [lpemoBa, M3yueHr e BOSHUKHOBEHNS,
CTAHOBJIEHMS U pa3BUTuUs B Poccuu popm 1 cioco60B pasperieHms puan-
YeCKMX KOHQIMKTOB ¥ MIPUMUPEHUSI CTOPOH «MOKeT CIIOCOOCTBOBATh (hop-
MUPOBAHUIO U TIOITYJISIpU3aLIM MOIeJielt MIPUMUPUTEIbHOTO TTPaBOCYAMSI, OT-
BEYaIoLIMX ITIOTPEOHOCTSIM COBPEMEHHOTO 00IIeCcTBax!.

DTOT McciaenoBaTenb BUANT B Pycckoii [IpaB/e 3aposkaeHre MUPOBOTO CO-
IJIalIeHUs 10 «MaJIbIM MICKaM», T.e. 10 MaJI03HauMTeIbHbIM KaTeTOpUsIM Jel,
KOTOpbIe He BJIEK/IM TSHKKUX ImociaencTBuii’. K coskanenuio, B aBTopedepare
KaHIUATCKOM auccepTaluu He yKa3aHo, O Kakoil pemakuuu Pycckori [IpaB-
IIbI ¥ O KAKOJ CTaThe MUJIM CTAThSIX UIET pedb.

IIckoBckast cyaHast rpamora (IICI') 1467 r.

«EC/11 5ke CTOPOHBI, 06/TyMaB BCe XOPOIIEHbKO, ITPUXOAVIINM K MBICJIN O 3a-
MUPEHUY Y OCYIIECTB/ISIA 9TO Ha JieJie, TOra IpeacTaBUTeu cyae6HOo af-
MMUHUCTpAIUY ITOTyYaIn 110 3 MeHbIM KayKIbli, HO B TOM CJydae mTpad KHs-
310 Y)Ke He IJIaTWICS», — MUILIeT JOKTOP IopUAMUeCcKuX Hayk, mpodeccop, B
HacTosiee BpeMs cyabsi BepxoBHoro cyma P® B. B. Momotog?. E. B. [lpemo-
Ba Oojiee KOHKpeTHa, oHa 1uTupyeT cT. 37 IICI': «Ecim ke TSOKyIIMecs: KOH-
yaT [e/i0 MUPOBOIi 10 MOeIHKA, TO B I10Ib3y MPMUCTABOB B3bICKMBAETCS T10
3 neHbru»*. FOpucram M3BECTHO, UTO MO/, ITOEIVMHKOM ITOHMMAEeTCs Tak Ha-
3piBaemblii Cyn boxkuit, ogyH 13 BUAOB OpAainii, KOTAa UCXOZ, Aejia 3aBuces
OT TOTO, KTO IT00eIuUT B moeayHKe. [1o MOHATHBIM IMpuurHam IlepkoBb Hera-
TUMBHO OTHOCUJIACh K pa3pelleHuIo CIIOPOB MMyTeM MCIbITaHUSI BOAO, OTHEM
I TIOeAVHKOM JBYX MHAMBUAOB. HecryuaiiHo, K TpuMepy, MOHaxu He MO-
IJI/ Y4aCTBOBATb B TAKOM «CPaskeHUM».

! Ilpemosa E. B. TipuMmupuTeabHoe rpaBocyaue B Poccuu : aBToped. ... IUC. KaH/. I0pU]I.
Hayk. M., 2022. C. 3.

2 Cm.: Tam xe. C. 22.

5 Momomos B. B. DopMupOBaHye PyCCKOrO CpeaHeBEKOBOTO IpaBa B IX-XIV BB. : MOHO-
rpacdus. M. : UK «3epuano-M», 2003. C. 372.

41Iur. mo: ZIpemosa E. B. Ykas. cou. C. 22.
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Cratbst 80 IICI' BriepBbIe 3aKpernuiia Takoe OCHOBaHMEe OCBOOOKIEHUS OT
HaKa3aHMs, Kak IIpUMMMUPEHMe C MoTepreBunMm. JJomyckansach BO3MOXHOCTb
MIPUMMPEHUS] CTOPOH, KOTOpble YUMHWIN «Ha MUPY» APaKy, 10 00palieHus
3a 3aIIMTOI cBOuX MHTepecoB B cyAd. CtaThbst 52 IICI ro3Bosisiyia 3aKaHYMBATh
Iena o Kpaske 1 pazdboe mpuMMUpeHeM BMHOBHOTO ¢ roteprieBmmm®. Cyme6-
HUK 1497 1. (cT. 4, 5, 53) BBeJl B 060POT TEPMUH «IIPUMUPEHME» U TIO CPaBHe-
HUIO ¢ [ICKOBCKOJ CyIHOV rpaMOTOI pa3peliny CTOpOHAM IIPUMUPSITHCS He
TOJIBKO 10 0OpaleHus B Cyl, HO ¥ BO BpeMsI CyneOHOro pasduparenbCcTBa’.

Cob6opHoe ynoxeHue 1649 r.

Cratbs 121 Cob60opHOTO y/I0KeHMsI BIlepBble YIIOMUHAeT JOKYMEHT, MO/I-
TBePsKAAIOIINI TPUMMPEHYe CTOPOH — MUPOBYIO UelTI0OUTHYIO . BOT ee comep-
skaHue (raBa X «O cyme»): «A 6yeT KOTOpbIe UCIbI ¥ OTBETUMKM YUHYT MU-
PUTHUCS A0 COBEPILEHMS CYAHBIX e/, U UM O TOM BeJIeTh IPUHOCUTU K CYyTHbIM
IeslaM MMPOBbBIE UeJIOOMTHBIE 32 CBOMMM pyKaMM. A 6y[ieT KOTOPbIii CTeI] CO
OTBETUMKOM JI0 BepIIeHbsI CYJHOTO Jiejia TTOMUPSITCSI, @ MUPOBbIE YeTOOUT-
HbIE K JIeJy He IPUHECYT, U TOCYLapeBbIX MOIUIMH He 3aru1aTs ¢ MOCKBBI Cbe-
IIYT, @ B IpUKa3e CyIbsiM PO TO BEAOMO, U 3a HUX TOCYAapeBbI MOILIVHbI Be-
JIeTh JOTMPAaBUTU HA MOPYTUMKAXD UX, KOTOpbIe OyayT B auiiax»®. OueHb pa-
[IMOHaTbHAsl HOpMa, IpeyCMaTpMBaloIiasl, BO-NepBbIxX, GMHAHCOBYIO OTBET-
CTBEHHOCTb MOPYyUYNUTEsel, a, BO-BTOPBIX, B MU3BECTHOI CTEIIEHU rapaHTUPY-
Io11ast TIOCTyIUIEH)E B Ka3HY CyIeOHbIX MOLIUIMH B IIPeIyCMOTPEHHBIX 3aKO0-
HOJIATEJIbCTBOM C/Ty4YasiX M B YyCTAHOBJIEHHOM pa3mMepe.

CobopHOe yaoskeHMe 3aMpeTusIo CyIbsIM ITOJ, YTPO30¥i X HaKa3aHMUs 3a-
BepIlaTh MUPOBOI ITPOU3BOACTBO 10 JiejiaM 06 0c060 OTIaCHBIX MPeCTyIIe-
HUSIX, HAIIpUMep, IIPOTUB Pa300IfHUKOB U «TaTeil BeIOMBIX»’.

VupexaeHus1 AJis1 yipaBjieHus1 ryoepHuii Bcepoccuiickoit mMmmepun
7 Hos1Opst 1775 r.1°

[TpubmsKeHNe K COBpeMeHHBIM MOZEISIM ITPUMUPUTETBHOTO ITPaBOCYINS
B Hallel cTpaHe ydyeHbie OTHOCAT K XVIII B. U CBSI3bIBAIOT 3TO C BBeJeHUEM
COBECTHBIX CYIOB HA OCHOBe YUpeskaeHUs /IS YIIpaBaeHus TyoepHusiMu L.

5 CM.: Ilonadetko E. B. TIpyMeHeHMe IPUMUPUTETBHBIX TPOIeNyp (MeAMUaIN) B yTOIOBHOM
cymomnpousBozacTse. M. : IOpmutundopm. 2010. C. 38.

6 Cm.: Tam sxe. C. 39.

7 CMm.: /[Ipemosa E. B. Vxas. cou. C. 22.

8 CobopHoe ynoxeHne 1649 roga (M3pneueHue) // XpecToMaTysi 110 UCTOPUU FOCYyTapCTBa
u ripaBa Poccuu : yueb. rmocobue / cocr. 0. I1. TuToB. 2-e usf., nmepepab. u mor. M. : TK Ben6n,
N3p-Bo IpocriekT, 2005. C. 65.

9 CMm.: Ilonadenko E. B. Yka3. cou. C. 39.

10Cm. : YupeskneHus AJis1 yripaBieHus TybepHuii Bcepoccuiickoit mmmepun (1775 1., HOSI6Ds
7) (3BneueHue) // XpecroMaTtus 10 UCTOPUM TOCyapcTBa u rpasa Poccun : yueb. mocobue.
C. 207-209.

1 Cm.: /I[pemosa E. B. Vka3. cou. C. 22.
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K cynbe npeabsBiasiiuch caenyolye TpeboBaHMsI: OH JO/IKeH ObITh CIIO-
COGHBIM, COBECTHbBIM, PaCCYAUTENbHBIM, CITPaBEIIMBBIM 1 6€CITOPOUHBIM Ye-
JIOBEKOM. JTOT CYJI, XOTb U CYUTAJICSI BCECOCIIOBHBIM, HO I10 YTBEPXKIEHUIO yUe-
HBIX-IOPUCTOB, «[IPeHAa3HAvyasICsl BOCHOBHOM 151 IPUBWIETYPOBAaHHBIX CJI0-
eB HaceJleHMs — IBOPSIHCTB M TOPOACKOI BepxXylIku. K KomIeTeHI M JaHHOTO
cyza 6bLIM OTHECEHbI, B UaCTHOCTHU, IPasKIaHCKMe [leia, KOTOPble MOIJIY ObITh
pacCMOTpPEHBI M paspelleHbl B IPUMUPUTEIHLHOM MOpsiaKe!2.

CraTtbst 397 3TOrO aKkTa yCTaHOBMJIA OCOObIe IIpaBuUIa CyIOIIPOM3BOACTBA B
BbIIIIEHA3BAaHHOM cyje: 1) yesioBeKoMo0me; 2) mouTeHue K 6skHeMy; 3) mpe-
JIOTBpallleHMe YTHETeHUS U IIPUTECHEeHUS, U KaK CJIe[ICTBUE, — COBECTHBDIN pa3-
60p 1 MUJIOCEPIHOE OKOHUYaHMe fejia»'s. Cymy ObUIO IIOPYYEHO «OCTOPOSKHOE U
MuIocepaHOe oKoHuYaHMe nem»'4. B cratbe 400 yeTKo U sicHO chopMYyIMpOBa-
Ha LIeJIb 3TOTO0 MHCTUTYTA [0 OIpeAeeHHOV KaTeropuu fgen: «COBeCTHbIN Cy7,
IOJDKEH B IPaskIaHCKMX ie/iaX MTPUMUPSITh CITOPSIIIMXCSI, KO ITPOChO0I0 ITpube-
raioT K pa36yMpaTebCTBY COBECTHOIO Cyaa»'®. B BbIllleyKa3aHHOI CTaThe FOBO-
PUJIOCh, UTO pellieHMsI Cya AO/DKHbBI ObITh OCHOBAHbBI Ha C/IEYIONIMX Havasax:
«1) mocTaBUTh 06€MM CTOPOHAM 3aKOHHYIO, YECTHYIO U Oe3TSIKEOHYIO SKMU3Hb;
2) 3710051, pacIIpy ¥ CCOPBI IPEKPATUTD; 3) AOCTABUTH KaXKIOMY eMy ITpMHaIe-
kaiee; 4) 067erymThb CyfgebHble MecTa MPUMMUPEHEM CIIOPIOIINXCSI CTOPOH. ..
»1¢ Tlomaraem, 4TO B JaHHOJ CTaThe, I10 CYTU, ObLIV CHOPMYITMPOBAHBI UACTUY-
HO Mpo1ieccyaabHble IPUHIMUIIBI 3aKOHHOCTH, OIIePaTUBHOCTH, CIIPaBEIJINBO-
CTu, npuMupeHus. [1o HalleMy MHEHMIO, 3[1eCh OUeBU/IEH MpeaTeYa, Ipealie-
CTBEHHMK MMPOBOTIO Cy[ia, MUPOBO¥ I0cTULIMK 1864 1 MOWIeAYIOIINX FOIOB.

«B Tex ciyyasix, Korja CTOPOHbI ObIJIM HEIOBOJIbHbI pellleHeM, OHU MO-
[T IPUOETHYThb K BbIOOPY MTOCPEAHMKOB, 110 OJJHOMY WJIM JIBa C KaskH 0¥ CTO-
POHBI, IJIS1 paCCMOTPEHMS Jiejia COBMECTHO C COBECTHBIM CynoM. [Ipuuem ot
YeCTU BBICTYIIATh TOCPEIHMKOM Hesb3sl ObUIO OTKa3aTbCs». ECIM U B TaKOM
cocTaBe He ObUIO JOCTUTHYTO IIPUMMpPEHMe, «CTOPOHAM IIpe/iiarajoch oopa-
TUTbHCS B Cy[I, 00IIIEl I0pUCAUKIINI»!.

H. H. EdbpeMoBa mpuiiia K BbIBOJY, UTO «COBECTHBIN Cy[ OKa3acsl Hello-
CTaTOYHO 3 PeKTUBHBIM», TaK Kak /iejia B HeM, KaK MHOTJA U B IPYTUX Cyaax,
MHOTHA He pellanch gecsaTuieTusiMu. OGHAKO 3TOT «BUJ, CYIOB IMPOCYILECT-
BOBAaJI OKOJIO CTOJIETUSI», M YUEHbIVi OOBSICHSIET 3TO «T'YMaHHbIMU, J€MOKpa-

12 Cm.: E¢ppemosa H. H. CynebHast pedpopma 1775 roma u ee opuandeckoe opopmieHmne.
VupexxgeHue o rybepHusx 1775 roxga // Vicropusi cyna u mpaBocyaust B Poccun : B 9 T. : MOHO-
rpadus / otB. pen. B. B. Epiios, B. M. Ceipbix. M. : Hopma, 2019. T. 3, CygoycTpoiicTBO U Cy0-
MIPOM3BOACTBO B MIEPUOA, CTAHOBJIEHMSI U pa3BuTUs abcomoTudma (koHer XVII — cepennHa
XIX Beka) / oTB. pex. C. A. Koynraes. C. 439.

13 Tpemosa E. B. Ykas. cou. C. 22.

4 E¢ppemosa H. H. Vka3. cou. C. 440.

5 [TuTt. o: [Ipemosa E. B. Ykas. cou. C. 22.

16 Egppemosa H. H. YKa3. cou. C. 440-441.

7 Tam xe.
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TUUECKMMM HavyaJlaMy B OpTaHM3aluM U Mpoliecce, KOTOpble ObLIN MTPOBO3-
I71alleHbl IPU UX YYPEXIEeHUM, XOTS Y He ObLIM TTOJTHOCThIO peann30BaHbI» !,
Hasnio, ocTOposkHas OlieHKa JesiTeTbHOCTY CyleOHOM CUCTeMbl BOOOIIe 1
COBECTHBIX CY[IOB B YaCTHOCTM: HEJIOCTATOYHO 3D (PeKTUBHBI, JBAXKIbI B KO-
POTKOM IpeaJIOKEHUM UCIIOb30BaHO CJIOBO «MHOrAa». Kak n3BeCTHO, OAMH
13 BaKHBIX KpUTEPMEB UCTUHBI — TPaKTHKa, B HallleM cJIydae cyge6Hast mpa-
KTMKa: TOCKOJIbKY COBECTHbIE CyIbl GYHKIMOHMPOBAJIM IPUMEPHO Ha ITPOTSI-
SKeHUU CTa JIeT, TO MOKHO YTBEPKIAaTh, YTO, BUAMMO, OHYM ObLIM HYKHBI, BO-
CTpeboBaHbI, MOJe3HbI TOCYAAPCTBY M 001IECTBY, WJIN, IO KpaiiHeil Mepe, ee
TOCHOJCTBYIOIIUM CI0SIM, ABOPSIHCKOMY COCJIOBUIO.

ViiokeHye 0 HaKa3aHUSIX YTOJIOBHBIX M MCIIPaBUTEIbHBIX 1845 r. roBo-
PUJI0, UTO «IIPUTOBOP O HAKa3aHUYM BUHOBHOT'O OTMEHSIETCSI, eC/IN IIPUMUPEHNE
COCTOSITIOCH TIPEsKIEe VCTIOTHEeHMS ITpUroBopax. Elie HeorpeneneHHee copmy-
nupoBaHa 6bu1a cT. 20 YeTaBa 0 HaKa3aHMSIX, HajlaraeMbIX MUPOBBIMMU CYIbSIMMU,
K KOTOpPOJ OTChIIa/Na Y. 2 CT. 22 YIOXKeHUsI, «<TOBOPSI, YTO MPOCTYIIKU, IIpeciie-
IiyeMble TOJbKO 110 YaCTHO¥ kasobe, He BJIEKYT 3a C000Ji HaKa3aHMs B CTydae
npuMupeHusi»'®. PalioHaIbHOe 3epHO, 10 HallleMy MHEHMIO, 31eCh ITPUCYTCT-
BYET: eCJIU B CJTyyae COBepIIeHMs Psifia MpecTyIuIeHUi BO3MOKHO ITPUMUpPEHNe
TOTepIIeBIIero C BUHOBHBIM, TO TEM 60Jiee Pa3yMHO BbIIISIIUT IIOA06HOe TTpy-
MMpEHME B CIyyae COBepILeHMSI YTOJIOBHO HaKa3yeMoro Mnpoctyrka. OgHako
Komuccnst mo repecMoTpy YTOIOBHOTO Y/IOKEHUS TTIOCUMUTAIIA, UTO IPUMMPE-
HJIe MOET BIMSITD Ha ITpeKpallieHye YTOJIOBHOTO ITpecief0BaHMsI 3a POCTYIIKA
«TOJTBKO [0 BCTYIIJIEHMS TIPUTOBOPA B CUJTY, XOTSI ObI ¥ BO BpeMsl arneUIsIMOH-
HOT'O ¥ KacCallIOHHOT'O ITpou3BoaCcTBa»2. [To3UIMsI TOPEBOMIOLIMOHHBIX ITPABO-
BeJIOB — MIEHAJIMCTOB [10-CBOEMY JIOTMYHA M IMOHSTHA: HAJIUILIO eITHO0OPa3HbIii
MOAXO0[, K MOMEHTY, 0 KOTOPOTO BO3MOXHO IIPUMMPEHME CTOPOH HE3aBUCU-
MO OT TOTO, COBEPILIEHO ITPECTYIVIEHME MU YTOJIOBHO HaKa3yeMbIii POCTYIIOK.

VnoxkeHne 0 HaKa3aHMSIX YTOJOBHBIX M UCIIpaBUTEIbHBIX 1845 I. comep-
SKaJIo Lenylo rmaBy «O cMsArYeHn 1 OTMeHe HaKka3zaHuii». Taxk, o cr. 160 Ha-
Ka3aHMe OTMEeHSIJIOCH 10 MpUYMHe MPUMMUPEHUSI C 00MKeHHbIM. BaskHO, UTO
3Ta HOpMa IPUMEHSJIaCh He 0 BCeM KaTeropusm fen (CT. 162), a TOIbKO 1Mo
JleJlaM 4aCTHOT'O ¥ YaCTHO-ITyOJIMYHOTO OOBMHEHMSI?!. DTO ITpaBMUJIO JEiCTBY-
€T U B HacTosiee BpeMs B COOTBeTCTBUM C YIIK PO,

OO01Iee MOJIOKEeHMEe O KPeCcThsIHAaX,
BBIIIEAIINX U3 KPEINoCTHOM 3aBucumocTu 1861 r.

OTOT AOKYMEHT IpeaycMaTpuBaa QyHKIMOHMPOBAHME BOJOCTHBIX Cy-
noB (Otoenenue yerBeproe. O BOIOCTHOM CyZe). B ero kommneTeHIINIO BXO-

8 E¢ppemosa H. H. Vkas3. cou. C. 441.

9 Taeanyes H. C. Pycckoe yromoBHoe ripaBo. Jlekimu. YacTs obmias : B 2 T. M. : Hayka, 1994.
T.2.C.338.

20 Tam ske.

21  Cwm.:Iomagenko E. B. Vkas. cou. C. 41.
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IAJIO pacCMOTpeHMe 1 pa3pellieHne CIIOPOB U TSKO MeXXIy KpeCTbsTHaMU 11e-
HOIO 10 cTa pyosiedt (cT. 95, 96) 1 men 1o MaJoBasKHBIM ITPOCTYIIKaM (CT. 95)22,

Kaxk rnuiieT JOKTOP OPUANUYECKUX HAYK, OLIEHT, 3HATOK CyfeoHOi pedop-
mbl 1864 1. K. II. KpakOBCKMIi: «...y KpeCThsIH BCerma COXpaHsiaCh BO3MOXK-
HOCTh 0OpallleHMsI 10 IPaKIAHCKIUM JiejiaM (eCIM TOIBKO 10 HUM “He COTIpSI-
JKEHBI MOJIb3bl MAJIOJIETHUX U YMaIUILIEHHbIX KPEeCThSIH”) K TPETEICKOMY CY-
Ibe, KOTOPbIN pella Jejo, “He CTeCHSSACh HUKakuMu popmamu”. Peniedne
TPETECKOro CybM “TIO COBECTM”, BHECEHHOE B KHUTY PEIleHMI1 B BOIOCTHOM
MpaBJIeHMM, 005KAIOBAaHMIO He ITOJIJIesKamo»>,

CymeoOHbie ycTaBbl 1864 .
¥ MPUHATHIE B JOMONIHEHMS K HUM Y3aKOHEeHMS

Cratbst 120 Ycmasa yzonoerozo cydonpoussodcmea 20 Hos0ps 1864 2. tna-
cuna: «B menax, KOTopble MOTYT OBITh ITpeKpaleHbl MPUMUPEHEM CTOPOH,
MMPOBOJ CyIbst 06sI13aH CKIOHSTH MX K MUPY U TOITBKO B CTyyae Heycliexa B
TOM MPUCTYIIATh K MMOCTAHOBJIEHMIO IIPUTOBOpPA B IIpe/iesiaX YCTaHOBIEHHO
uMm Biactu». E. A. Ckpunmies (1918-2006), aBTop 6omee 200 paboT 1o 1cTo-
pUM rocyapCTBa 1 mpaBa, TeOpUM IpaBa, UCTOPMM IMOTUTUKO-TTPABOBBIX yUe-
HM?*, TIpaB: OCHOBHASI 3aJlaua MMUPOBOTO CYIbM COCTOSIIA B TOM, <UTOOBI 11O
BO3MOXKHOCTY pa3permTh KOHQIUKT IPUMUPEHMEM CTOPOH»?,

B YcTaBe yroyioBHOTO CyIOITPOM3BOCTBA OB 3aKpeTJIeH TIepeueHb Jes -
HUA, TIpec/ielyeMbIX B TIOPSIIKE UaCTHOTO 0OBUHeHMsI. B HeM 3adukcupoBa-
HbI KaK JesHMUsI, 0 KOTOPbIM MTPOMU3BOACTBO MOXKET ObITh 3aKOHUEHO MPU-
MMpeHMeM, Tak U Te, ITI0 KOTOPbIM OT BOJIM IMOTEPIIeBIIET0 3aBUCUT TOIBKO
BO30YysKIeHMe YyTOJIOBHOTO fena. K rmociemgHei rpyre 3aKOHOIaTeIb OTHEC
«TIPeCTYIUIeHUSI ITPOTUB OGPAyHOTO COI03a, JIIDOOCTPACTHDIE esTHMS, J1I060-
IesiHUS... IeJla 06 OCKOpOIeHUSIX TIPaBUTEbCTBEHHBIX YCTAHOBIEHUN U
IOJKHOCTHBIX JIUII», @ PABHO COBEpIIIeHHbIE «3a TPAaHUIIEN TTPecTyIUIeHUS],
KOTOPBIMYM BMHOBHBII ITOCSITHY/T Ha TIpaBa MHOCTPAHHOTO TOCYAapCTBa MU
MHOCTPaHIEeB»%.

22 CM.: OO1iee MONTOKEHUSI O KPECThSIHAX, BbIMIEANIMX M3 KPEIOCTHOI 3aBUCUMOCTY
1861 roga // OTeuecTBEHHOE 3aKOHOATENbCTBO XI-XX BEKOB : IT0COOME IJIs1 CEMUHAPOB / IO,
pen. ipod. O. 1. YncrsikoBa. M. : FOpucTsb, 1999. . I, XI-XIX BB. C. 384.

23 Kpakosckuti K. IT. Cymbl 06BIYHOTO MpaBa y BEJIMKOPYCCKOI HapogHocTy // icTopus cyma
u nipaBocyaus B Poccun : B 9 1. : MoHorpadust. T. 4, CymoycTpoiicTBO U CyIOIPOU3BOICTBO
nepuopa cynebubix pedopm (1864-1881 ronpr) / oTs. pen. B. M. Coipbix. C. 292.

24 Cm.: Joxoes ZI. B. E. A. CkpurmieB 1 M3ydeHue pUMCKOro rpasa B Poccun // Victopuko-
MpaBOBbIe HAYYHbIE IIKOBI. Kpyribiii cTon ««Ex fonte bibere» «/cTouHMKY MpaBa 1 MCTOUYHM-
KM ITIO3HaHMS ITpaBar, nocsseHHbli 100-neTuto co g poxxaenns E. A. Ckpununesa. C.4-12.
URL: https://ilns.ranepa.ru/files/konferentsii/kruglyy-stol-posvyashchennyy-100-letiyu-e-a-
skripileva.pdf (mata obpamenusi: 09.03.2023).

% Cxpunusnes E. A. YTOJIOBHOE U TPaKIaHCKOE CYIOIPOM3BOACTBO // PasBuTIE PYCCKOTO
rpaBa Bo BTOpoii nonosuHe XIX — Havane XX Beka. M. : Hayka, 1997. C. 203.

% Tazanyes H. C. Vka3. cou. C. 337.
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«[IpaBo mpekpaleHus aeia IIPUMMUPEHMEM MMeeT OTePIIeBIINI, a eC/In
OH He J1eecrocobeH, TO ero 3aKOHHbIN MpeaCTaBUTeNb, UK JINIA, B HajIe-
KaleM MopsiAKe MMM YIIOJTHOMOUeHbI». Eciiu moreprneBImMx 6bII0 HECKOJTb-
KO, TO KaKIIbIi1 X HUX CAMOCTOSITE/IbHO IPUHMMAET pellleHye O MpeKkpalie-
HUU YTOJIOBHOTO Jiena?’.

[To menam yrosioBHO-YaCTHBIM OT IO3UIMU TTOTEPIIEBIIET0 MOXET 3aBU-
CeTb TOJIbKO BO30OYKIeHe YTOJIOBHOTO Jiefa, M300/1MueHie BUHOBHOTO U pac-
CMOTpeHMe [efa B CyAe, a CaMO HaKa3aHye 3aBUCUT OT yCMOTPEHMS Cyia «BO
MMSI TOCYyapCTBa», B MyOJMYHBIX MHTEpecax, a «He pajay YIOBIeTBOPEHMS
yacTHbBIX ully». icxons u3 atoro, H. C. TaraHiieB feaeT mpaBUIbHBIN BbIBOJ,:
C TEOPEeTUYECKOI TOUKM 3pEHMS, BOJIS [IOTEPIIEBIIETO MOXKET OKa3bIBaTh BJIU-
sSIHMe Ha pe3yJbTaT IIPollecca JIMIIb J0 BbIHECEHUS «IIPUT0BOPA, UJIM CaMoOe
6071bII0E, 10 BCTYILJIEHMS IIPUTOBOPA B 3aKOHHYIO CUITY»28,

CitemyeT Takske OTMETUTD U TAKYI0 HOBEJLTy YCTaBa YTrOJIOBHOTO CYAOIPO-
n3BogacTBa (CT. 20), KoTopas 3aKavanach B TOM, UTO OTKAa3 MOTEPIEBIIEro OT
YTOJIOBHOTO TpeielOBAaHMS O3HAUI M OTKa3 OT IPaskIaHCKoro mucka. [Ipu-
MMpeHMe pacCMaTpPUBaIOCh Kak MpoIeHe BUHOBHOT0.

B 1864 r. 6bUT IPUHAT Ycmas 2paxcdaHckozo cydonpou3eoocmead i B COOT-
BETCTBUM C HUM «3a/auya MMPOBOTO Cy/IbM 3aK/II0UYaIach B TOM, UTOOBI CKJIO-
HUTb CTOPOHBI K IPUMMUPEHUIO ¥ TPUHSITIIO MUPOBOTO cortanieHus. [Ipu He-
BO3MOXKHOCTHU €T0 JOCTVKEHUS CYAbs CBOEN BJIACThIO0 BBIHOCUJI pellieHne TI0
neny. KpoMe Toro, MMpoBOJi Cyabst 06;1a7aa MPaBOM TPETECKOro Cy/ia, eCin
CTOpPOHBI U36MpasM ero B kKauectse nmocpenHmka»*, E. B. [lpemoBa maet 60-
Jiee TOUHYIO U IeTaJIbHYIO XapaKTePUCTUKY JAHHOMY MHCTUTYTY: BO-TIEPBBIX,
yKa3bIBaeT CT. 70 0 IPUHSTUM MUPOBBIMU CYAbSIMU Mep IJISI MIPUMUPEHUS
CTOPOH; BO-BTOPBIX, MUIIET O ITpaBe TSHKYIIUXCS 0ObSIBUTD CYAY O KeJTaHUU
OKOHUYMTb MPOU3BOJICTBO IO JIeJTy MUPOBOI CIIEIKON U CChIJIAETCS TIPU 3TOM
Ha cT. 1357; u, B B-TpeTbUX, TAK)Ke OTMEYAET CO3JaHye JOOPOBOIbHBIX Tpe-
TeCKMUX CyJJOB B COOTBETCTBUMU CO CT. 13685!.

[To myHKTY 2 cTaTbu 22 Ycmaea 0 HAKA3AHUSX, HAJIA2AEMbIX MUPOBbIMU
cydvsimu 20 HOSIOpST 1864 1. oTIpeesieHHOe ITPUTrOBOPOM HaKa3aHye B yCTAHOB-
JIEHHOM ITOPSIAKE MOIJIO OBITh OTMEHEHO «BC/IeICTBME IIPUMMPEHMS C 00U-
SKEHHBIM B YKa3aHHBIX 3aKOHOM Cy4dasx» U UAET OTChIIKA K CT. 20 TaHHOTO
HOPMAaTVMBHOIO IIPaBOBOI'0 aKkTa*.

[To HallleMy MHEHMIO, BblllleyKa3aHHble 33a4M MUPOBOI FOCTULIUU JIO-
TMYHBI ¥ PAllMOHAJIbHbI: a) HATY KOMIIPOMMCC MEXKIY CTOPOHaMM; 6) mmpe-

27 Cm.: Tazanyes H. C. Vka3. cou. C. 337-338.

28 Tam ske. C. 338.

2 CMm.: Ilonadenko E. B. Yka3s. cou. C. 42.

30 Ckpununeg E. A. Yxka3. cou. C. 215.

51 Cm.: ZIpemosa E. B. Ykas. cou. C. 22.

52 Cm.: YcTaB 0 HaKa3aHMSIX, HajaraeMbIX MUPOBbIMMU cyabsiMu 20 HOs16DsT 1864 ropa. 13-

BieueHo u3 Cyme6Horo YcraBa 20 Hosibpsi 1864 roga. CII6. : Tunorpadus ToBapuiecTsa
«Ob6ectBenHas ITonb3a», 1867. C. 8.
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IOTBPATUTD AajbHelIINe TSKObI, Cyme0Hble pa3bupaTeabCTBa M TEM CaMbIM
«pas3rpy3uThb» BbIIIECTOSIIME CyqeOHble MHCTAHIMM; B) JOOUTHCS B MaKCH-
MaJIbHO C)KaTble CPOKM MIPMEMJIEMOTO AJ151 CTOPOH pe3y/bTaTa.

C. B. JloHckast B aBTopedepaTe CBOei KaHAMIATCKO AMCCEPTALIN TAeT
epruoau3alI0 UCTOPUM MUPOBOTO CyIa U ero aHajoroB B Poccuu mo 1917
I., BeiAessst Tpu sramna®: nepsbiii (XII — Havano 1860-X IT.) — aTaIl aHAJIOroB
MMUPOBBIX CYIOB KJIaCCUUECKOro TuIla; BTOpoii — (1861-1874 rT.) — yupexae-
HIE U IesTeIbHOCTh MUPOBBIX TOCPETHUKOB; TpeTuii — (1864-1917 rr.) — yu-
pexxaeHyre MUpoBbIX cynoB CymeOHbIMM yeTaBaMy 1864 I. v X IeSITeIbHOCTD
(TiepBbIe JeCsThJIET MapaieIbHO C MUPOBBIMMU ITOCPETHUKAMM) : [TIEePBbI Ie-
puopg (1864—-1881 rr.) — mepmof, CTAaHOBJIEHMSI MMPOBO OCTULIUA ¥ BTOPO
(1881-1917) — mepuon peBusumu CymeOHbIX YCTaBOB.

3aKOHOIATEeIbCTBO BTOPOI momoBuHBbI XIX Beka

ZobposonsHas yniama nevu u 6o3Hazpaxcderue (o H. C. Taranuesy>*). 9To
MMPaBWIO OBUIO BHECEHO B OTEUECTBEHHOE ITPaBo 3aKOHOM 1867 1. «O6 oxpa-
He YaCTHBIX JIECOB», a 3aTeM ObIJIO CYIIeCTBEHHO JIOTIOTHEHO 3aKOHOM OT 21
mapTta 1888 1. I[Io 3TOMYy aKkTy K OOBMHSIEMOMY B COBEPIIEHMM MMPOCTYITKA B
Ka3eHHOM WJIM YaCTHOM JIeCy NpeayCMaTpUBaI0OCh IPUMEeHEeHMEe VUCKITIUYN-
TeTbHO JIEHEXKHOTO B3bICKaHMS. [I[poM3BOACTBO I10 ey MOTJIO OBITh ITpeKpa-
II€HO, eI BUHOBHBIN 3arIaTuil mTpad B MaKCMMaJIbHOM (BBICIIEM) pa3-
Mepe, YKa3aHHOM B 3aKOHe, «a Takke CIeOyIOUIYIO JIeCOBIafelbIly CYMMY, U
BO3BpATUJ/I MY ITOXUILEHHBI UM CAMOBOJIbHO CPYOJI€HHbIN JIeC MU CTOM-
MOCTb OHOTO»>*. Ha HalI B3IIsi/i, OueHb Jaske pa3yMHast HOpMa.

«PemakiiMoHHass KOMUCCHS TI0 COCTABJIEHUIO HOBOTO YIOXeHMs (Tyma-
eM, 4TOo peub uaeT 06 YromoBHoMm yiaoskenun 1903 r. — O. K., E. I1.) monara-
JIa pacpoCTPaHUTD, IO MIpUMepy UTaIbIHCKOro (umeetcsd B Buny YK Hra-
mum 1889 1. - O. K., E. I1.) ¥ TO/UTaHICKOTO KOJIEKCOB, IIOA00HOE ITPaBUjI0 Ha
BCe HapylleHus, BJIeKyIlye JINIIb OJHO AEeHEKHOe B3bICKaHMe». ApTyMeH-
TbI OBUIM CJIEIYIOIINE: €C/TU IesTHYe TIPM3HAEeTCSI MaJIOBasKHBIM 1 061araeTcst
JIUIIb JeHeXKHO TIeHeli 1 ecy COBePIIUBIINIL ero CyObeKT BIIOJTHEe CO3HAeT
CBOIO BMHY U T'OTOB HEMEJIEHHO 3arjIlaTUTh COOTBETCTBYIOIIEE B3bICKaAHNE
(cymmy miTpada), mpudyeM B BbICIIIEM €ro pa3mepe, a TakKke BO3MECTUThb Bce
yOBITKM, UM IIPUUYMHEHHbIE, TO TTPOU3BOACTBO Ja/IbHENIIEero pacciaei0BaHMsl,
aTeMm bosee cymebHas mpoiieaypa, COBepIiieHHO 6eCroie3HbI 1 B TO ke BpeMsi

35 Cm.: JIoHckas C. B. MupoBoii cyn B Poccuu (1864-1917 1T.) : MCTOPUKO-TIPAaBOBOE MCCIIe-
IoBaHMe : aBToped. ANC. ... KaH[. lopua. Hayk. CI16., 1998. C. 5.

3 H. C. Taranues (1843-1923) — BoIZAIONIMIACS PYCCKUIT YUEHBIit, I0pUCT, Ipodeccop VM-
repaTopckoro IleTep6yprckoro yHMBepCUTeTa, M3BECTHBIN 0O1I[eCTBEHHBII 11 TOCYIapCTBEHHBI
JlesiTeNb, CEHATOP, WieH [ocylapCcTBEHHOTO COBeTa, aBTOP 3aKOHOIMPOeKToB Poccuiickoit nm-
TIepuu 10 CYA,0YCTPOICTBY, CYLOMPOM3BOLCTBY, FOCYIapCTBEHHOMY M YTOJIOBHOMY TpaBy. CM.
onpob6.: 3azopodHuxos H. . Hukonait CrernranoBuy TaraHues. M. : Hayka, 1994. C. 2 u ci1.

35 Tazanyes H. C. Yxa3. cou. C. 336.
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HepeJKO 3HAUMUTEIbHO OTSTOIIAIOT yUacTh MOACYAMMOro. Komuccust mpuiiia
K BBIBOJLY, UTO MMOJ06HOE MPaBMUJIO IOJIKHO ObITh ITOMeIlleHO He B Y/IokeHue,
a B YCTaB CyAONPOU3BOAICTBA, TAK KakK IMOA0OHAs «yIljlaTa yCTpaHseT He TIpy-
MeHeHMe HaKa3aHMsl, a BO30ykIeHne Ui JajabHeliliee Mpou3BOACTBO YIo-
JIOBHOT'O TIpecyiefoBaHMs»*. [I0BOAbI JOPEBOMIOIMOHHBIX YUeHbIX-IOPUCTOB
TIpeJCTaBJISIIOTCSI HAM 000CHOBAHHBIMM ¥ BECOMbBIMM, HO UTO IOpasfio Bax-
Hee, — 9Ta MO3ULIMS ObUIa OTPakeHa U B MPOEKTe BbIllleyKa3aHHOTro YCTaBa,
TpeJcTaBleHHOTo B [ocynapcTBeHHbI COBET, a 3aTeM U MpuHsTa UM*’.
[lasiee y4eHbIii MUIIIET, UYTO MpecaefoBaHe HEKOTOPbIX MPECTYITHbIX Je-
SIHUI MOSKET ObITh BO30YKIEHO JIUIIb 10 3asIBJIEHMIO TIOTePIIeBIEro JTuiass.
Ynoxxenue 1903 r. He cogepskajio yKasaHUI Ha AesHUS, IpecyieayeMble B
TOPSIIKe YaCTHOTO 0OBMHEHMS, UX ITepeueHb OblT 3aKperieH B YCTaBe yTroJIoB-
HOT'O CyJIONIpPOM3BOJCTBA. B HeM 3abMKCHMpPOBaHbI KaK JesiHUS, TTI0 KOTOPhIM
MPOM3BOACTBO MOXKET ObITh 3aKOHUEHO ITPUMMPEHNEM, TaK U Te, 10 KOTOPbIM
OT BOJIM TIOTEePIIEBILIEro 3aBMUCUT TOIbKO BO30YKIeHMe YTOJIOBHOTO Jiena®.

BoeiBOabI:

1) 3apoxxmeHre MPUMUPUTENBHBIX MPoLenyp (MMUPOBOTO COTJIALIEHMS)
yuyeHble CBsI3bIBAIOT ¢ Pycckoii [1paBnoii;

2) IlckoBckas cymHas rpaMmora 1467 . 1vib B OGHOM CTaTbe YIIOMMUHAeT
MMPOBOE COTJIallleHne, MPUYEeM TOIbKO B OIHONM CUTYyalluu — A0 OpHaJInii, a
TOYHee — 10 MOJIS, 10 MMOeAMHKA;

3) mockombKy mpaso [peBHeli Pycn, 3akoHomaTenbcTBO [ICKOBCKOI pecity-
6/MKM HOCUT B 3HAUUTEIbHOI Mepe Ka3yalabHbIii XapaKTep, TO 3TO MPOSIBIISI -
€TCSl U B MHTePeCylolleM HaC MHCTUTYTE;

4) cratbs 121 CobopHOro ynosxkeHus 1649 r. BepBble yIIOMUHAET JOKY-
MEHT, BepUbUIMPYOINI TPUMUPEHNEe CTOPOH, — MUPOBYIO YeJIOOUTHYIO;

5) mpubauskeHre K COBpeMeHHbIM MOZEISIM MPUMUPUTETBHOTO MPaBo-
CyIvis B Halen crpaHe yuyeHble OTHOCIT K XVIII B. 1 CBSI3BIBAIOT 3TO C BBeE-
IleHMeM COBECTHBIX CY[IOB Ha OCHOBe YUpeskmeHMs )il yIpaBaeHus rybep-
HUsIMU 1775 T.; K KOMITETeHIMYM JaHHOTO Cya ObUIY OTHECEHbI, B YaCTHOCTH,
rpaskgaHCKye Jefa, KOTOPbIe MOIJIM ObITh PACCMOTPEHBI U pa3pelieHbl B ITPU-
MMPUTETbHOM IOpSIIKe; TPOM3BOACTBO B HEM ObLIO HAIIpaBJIEHO HA TO, UTO-
661 yoemuTh KOHMAMKTYIOIME CTOPOHBI 000IOHO TOTOBOPUTHLCSI HA TIPUEM-
JIeMBIX IPYT IJ1s1 Apyra U CIipaBeljIMBbIX YCIOBUSAX; €CJIM 3TO He yIaBaloCh,
TO CTOPOHBI MOIJIY BbIOPATh MOCPEIHMKOB; IO HAllleMy MHEHUIO, 3TOT CYyH, —
npenreyva, NpeaiecCTBeHHNK MUPOBOTO CYAa, MUPOBOT ocTulim 1864 1 1o-
CJIey0LMX TON0B;

% Tazanyes H. C. Vka3. cou. C. 336.
57 CMm.: TaM ke.

38 CMm.: Tam >ke. C. 337.

3 CMm.: TaM ke.
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6) YiokeHue 0 HaKa3aHMSIX YTOJIOBHBIX M MCIIpaBUTeNbHBIX 1845 1. ycTa-
HOBWJIO, UYTO «IIPUTOBOP O HAKa3aHUM BUHOBHOTI'O OTMEHSIETCSI, eIV TPUMMU-
peHue COCTOSIOCH Mpeke UCIIOTHEHMS IIPUTOBOPA»;

7) B COOTBETCTBUM C HOPMATUBHBIM ITPABOBbIM aKTOM «OOII1e TTOI0oKe-
HUS O KPeCThsIHAX, BBILIEAIINX U3 KPEIIOCTHOM 3aBUCUMOCTH» 1861 T. BOJIOCT-
Hbl€e CyJIbl JO/DKHBI ObUIM CTPEMUTHCS K MIPUMMPEHUIO CTOPOH I10 TpakaaH-
CKO-ITPaBOBOMY CIIOPY Ha MPUEMJIEMbIX M KOHKPETHBIX JIJI51 CTOPOH YCJIOBUSIX

8) YcTaBsl YTO/IOBHOTO Cygonpou3BoacTBa 1864 r. u I'paskjaHCKOro Ccyao-
MMpou3BOACTBa 1864 I. 3aKpen I HOpMY, B COOTBETCTBUM C KOTOPOIA IO OTIpe-
IeJleHHOM KaTeropum yroJIOBHBIX M TPaKAaHCKUX el Cyabsl (MUPOBOI CyIbsI)
IOJIKEH CTPEMUTBCS K MPUMMUPEHUIO TTOTepIIeBIIero 1 06uaumnKa, mpuMupe-
HUIO CTOPOH U 3aK/IFOUEHUI0 MUPOBOI CENIKN;

9) 1o YcTaBy 0 HaKa3aHUSX, HaJlaraeMbIX MUPOBBIMU CyIbsiMu, 20 HOSIOPST
1864 1. omnipeneieHHOE TIPUTOBOPOM HaKa3aHlMe B YCTAHOBJIEHHBIX 3aKOHOM
CJTydasix MOIJIO ObITh OTMEHEHO I10 ITpUUMHe TPUMUPEHUS;

10) B 1861 r. 6bLT yUPEXKIEH MHCTUTYT MUPOBBIX ITOCPEIHUKOB, KOTOPBI
nmericTBoBasI 0 1874 T. BKIIOUNTEIBLHO; K HUM CTOPOHBI MOIJIM 00paIiaThCs
10 CIIOpaM IpakgaHCKO-IIPaBOBOIO XapaKTepa;

11) cynmeOHble yCTaBbl TOABEPIINCH PeBU3UM B ITIepuoj KOHTppedopM, HO
OHM U MUPOBas IOCTULIMS, & TAKXKe BOJIOCTHbIE CyIbl IIPOLOIKAIN NeiCTBO-
BaTh BIIOTH 10 OKTSIOpS 1917 1.;

12) cyobeKkTaMu IpUMUPEHMS 110 AOPEBOMIOLIMOHHOMY OTe€UeCTBEeHHOMY
3aKOHOZATeNbCTBY ObUIVM B pa3Hble MePUOAbI UCTOPUM POCCUIICKOTO TOCyaap-
CTBa BOJIOCTHBIE CY[ibl, COBECTHBIE CY/Ibl, CYIbI 10 TPAKAAHCKUM U YTOJIOBHBIM
JleqaM, MUPOBast OCTULIUS U 1. ;

13) MUpOBbIe U TpeTeNCKME Cyabl AeiCTBYIOT B Poccuiickoi @enepaunn;
0011IeCTBO ¥ TOCYIapPCTBO 3aMHTEPeCcOBaHbI B 3P OEKTUBHOCTY IIPUMUPUTENTb-
HBIX IIPOLIeAYP, €C/IN He B UCKOPEHEHUU, TO COKPAIeHUN CYTSDKHUYECTBA, CPO-
KOB PacCMOTPEHMS IPAKIAHCKUX [ eJl, IOMCKAa KOMIIPOMMCCa MeXAY UCTLOM
" OTBETUYMKOM, ITO3TOMY JOPEBOTIOIMOHHbIN OIBIT B 3TO chepe HyKIaeTcst
B TILLATEJIbHOM M3YYEeHUU U aHA/IM3e.
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VIK 34.096
IOPUIVNYECKHUE KOH®JIMKTBI 1 APXVIBHOE JEJIO

E. B. CasoHHUKOBa
BopoHedxcckuli 2ocydapcmeenHslli yHugepcumem

[Toctynuna B pegakuuio 12 mapra 2023 1.

AHHOTaUMSI: TyGIMKALINS TIOCBSIIEHA POJIM apXMBHOTO Jieia B Mpolieccax
MpenyNpeXIeHNs U pa3penieHus I0pUANYecKux KOHPAMKTOB. Ocoboe BHU-
MaHMe B MyOIMKaluy yaeaeHo MpobieMaTuKe 3alIpoCcoB aJBOKATOB B apXu-
BbI, HOTapUAaIbHBIM apX1BaM, apX1BaM Cy[I0B, KpUMUHATbHBIM KOHMDIMKTaM
B CBSI3U C apXMBHBIM JIEJIOM.

KiroueBbie cj10Ba: OPUANIECKII KOHQIMKT, apXUBHOE [eJ10, apXUB, HOTa-
pUAaNIbHBIN apXUB, apPXUB CY/Ia.

LEGAL CONFLICTS AND ARCHIVAL AFFAIRS

E. V. Sazonnikova
Voronezh State University

Abstract: the publication is devoted to the role of archival business in the
processes of prevention and resolution of legal conflicts. Special attention in
the publication is paid to the problems of lawyers’ requests to the archives,
notary archives, court archives, criminal conflicts in connection with archival
work.

Key words: legal conflict, archiving, archive, notarial archive, court archive.

O6111e MOIOKeHMSI O POJIY OTeUeCTBEHHOTO apXMBHOTO Jiefia B XKI3Hele-
SITEIbHOCTY 0011eCTBa. B M3BeCTHBIX SHIMKIIONeANUECKMX CTI0BAPSIX IO, ap-
XUBOM (J1aT. archivum — OT Tped. Gpyeiov — «IIPUCYTCTBEHHOE MeCTO») TIOHU-
MaeTcs: BO-IIePBLIX, YUpeKIeHye VIV CTPYKTYPHOe IoapasiesieHye Opraiu-
3aLMM, OCYLIeCTBIISIOLIee XpaHeHye, KOMIJIEKTOBaHMe, YYET U UCII0/Ib30Ba-
HIe apXUBHBIX JOKYMEHTOB; BO BTOPbIX, COOpaHMe MMChMeHHBIX TaMSITHMU-
KOB (PYyKOIMCeA, TUCEeM U T.11.), OTHOCSIIIUXCS K eSITeIbHOCTY KaKoro-HUOyab
YUpesKOeHNs VIV JINLA.

WNuTepecHyo MbIcab BbicKasai XK. [leppuna, 4To apxXMBbI BIIepBble BO3HU-
K/IV BMeCTe C II0SIBJIeHVeM roCynapcCTB, ITie CYILeCTBOBaJIa MMCbMEeHHOCTD, U
HaxOAWINCh TaM e, T/ie HaX0AWIach BIacTh!. ADXMB — 3TO He TOJIbKO MaMsITh

1 CMm.: Apdawkuna O. M. AKTyanusanysi pojii apxuBa B COBpeMEHHOM 0011ecTBe: Ghuio-
codckmit mogxon // BectHMK TOMCKOTO TOCYAapCTBEHHOTO YHUBepcuTeTa. dumocodust. Coum-
onorus. ITonmutonorust. 2013. N2 4(24). C. 85.

© Casonnukosna E. B., 2023

XYPHA OPUONYECKOM AHTPOMONOTMM U KOHOAMKTONOTMM 'I 07
JOURNAL OF LEGAL ANTHROPOLOGY AND CONFLICTOLOGY




CasoHHukoBa E. B. HOpuanyeckue KOHDAUKTLI U apXMBHOE AEN0

O IIPOLIOM, IPUHAJIeXAleM HalllMM IIpeJikaM, 3TO U Hallla COBPEMEHHOCTh
B 3aBTpalllHEM [IHE, TO, KAKOI €€ YBUIST IOTOMKMU.

B poccuiickoM 3aKOHOATENbCTBE BIIEPBbBIE CJIOBO «apXUB» MOSIBUIIOCH ITPU
Vimnepatope [eTpe I, XOTsI XpaHeHMe aKTOB M CO3/IaHMe Pa3IMUHbIX CITIOCOO0B
XpaHeHMsI 6bII0 M3BeCcTHO Poccuyt co BpeMeH MosiB/ieHMsI TMCbMeHHbIX aKTOB.
28 deBpasns 1720 r. (M0 HOBOMY CTUJIIO 3TOT AeHb IpuxoauTcs Ha 10 mapTa)
VimnepaTopom Iletpom I 6b11 yupexkmeH «[eHepaabHbI peraraMeHT», B KO-
TOpPOM OblJIa YCTAHOBJIEHA 006s13aTeNbHasl cAavya yYpeXIeHUSIMU CBOUX J0-
KYMEHTOB B apXMBbI I10 UCTEUEHUN TpeX JIeT. JInija, 3aBeyrollye apxXxnuBaMu,
CTa/IM HAa3bIBaThCS akTyapuycamu (apxuBapuycamu)’. Crrycrs moutu 300 jier,
B 2003 ., pemnieHnem kosernu @emepanbHOi apXUBHOI CTy>K0bI Poccym Ob11
yCTaHOBJIEH MPodeCcCOHATbHbIN MPa3gHUK — [IeHb apX1BOB, KOTOPBIi OTMe-
yaeTcs exxerogHo 10 mapra®.

B HacTosiiee Bpems B cepe opraHu3aluy xpaHeHusl, KOMIVIEKTOBaHMSI,
yJeTa U UCII0Ib30BaHMs JOKYMeHTOB ApxuBHOro ¢GoHma Poccuiickoit ®ene-
pauuyn U IPyruxX apXUBHBIX TOKYMEHTOB He3aBMUCUMO OT UX (POpM cOOCTBEH-
HOCTH, a TaKKe B cepe yrpaBieHMs] apXMBHBIM JeJIOM B MHTepecax rpakaH,
0011IeCcTBa 1 roCcyIapCcTBa OCHOBOIIOIATAIOIIMM TOKYMeHTOM siBjsieTcst @3 «06
apxuBHOM Jejie B Poccuiickoir ®emepaiimm» (2004 1.)°.

@3 «06 apxuBHOM fene B Poccuiickoit @emepaiin» orpeessieT apXuBHOe
neino B Poccuiickoii @emepaiiyy Kak gesiTeIbHOCTb FOCYAapPCTBEHHBIX OPTaHOB,
OpraHOB MeCTHOT'O CaMOYyIIpaBJ/ieHNsI, OpraHu3alnii U rpaskaH B cepe opra-
HU3aLUM XPaHEeHUsI, KOMIUIEKTOBAHMSI, yueTa U UCII0/Ib30BaHMs JOKYMEHTOB
ApxuBHoro ¢ponga Poccuitckoit @emgepaiiviy v APyTUX apXUBHBIX JOKYMEHTOB.

B ApxuBHoM ¢poHae Poccuiickoit @emeparyiu 6omee 500 MIH eIMHALL Xpa-
HEHMS Ha Pa3/IMUHBIX HOCUTEJISIX, CAMble paHHME U3 KOTOPbIX AaTUPYIOTCS X1
BekoM. O6beM apXMBHBIX JOKYMEHTOB ApxuBHOro poHma Poccuiickoit Depe-
paunmn, XpaHAIKUXCS B TOCYLAPCTBEHHBIX M MYHULIUIIAIbHBIX apXMUBaX, KaxkK-
IbIii TOMI, yBeIMUYMBAETCS IPUMEpPHO Ha 1,7 MJTH eIVHUIL XpaHeHUSI®.

2CmMm.:Ilonog A. B. ApxuBbI 11 6MOIMOTEKN: 0b11iee 1 0COOeHHOEe B COXPaHEeHUM UCTOPUUECKOit
namsTtu // Ponb apxuBoB B MHGOpMaLMOHHOM obecrevueHUM MCTOPUUYECKO Hayku. M.,
2017. C. 190-197.

5 CMm.: Medsedesa O. B., Cenuna E. C. DopMMpoBaHye apXMBHOTO 3aKOHOAATEIbCTBA B Poc-
cuu // TIpaBo u o61ecTBo. 2022. N2 9(043). C. 190.

4 Kak M3BeCTHO, B COBETCKOE BpeMsI MPodecCMOHANbHBIN MPa3gHUK apXUBUCTOB OTMeYa-
u 1 uioHs. B aToT nensb, B 1918 1., 6bu1 nogmcan Jekper CHK POCP «O peopraHmsanum u
LieHTpanu3auuu apxmuBHoro fgena B PCOCP», o3HameHoBaBIMii Hauano ['ocymapcTBeHHOTO
apxMBHOTO (hoHZA — eqMHOTO apXUBHOTO (HOHMA CTPAHBI.

5 Cm.: 06 apxuBHOM [1eje B Poccuiickoit @epepanun : demep. 3akox oT 22.10.2004 r. N2
125-®3 // CIIC KoucyaprauTIDioc. Janee 1o tekcry — @3 «O6 apxuBHOM Jene B Poccuiickoii
depepaunm».

6 CMm.: asepnsiesa C. CKOIBKO JOKYMEHTOB XpaHUTCSI B PoccuiickoM rocyiapcTBEHHOM apXu-
Be //TlapnamenTckas razeta. 2021. 10 mapra. URL: https://www.pnp.ru/social/skolko-dokumentov-
khranitsya-v-rossiyskom-gosudarstvennom-arkhive.html (nata o6pamenns: 24.02.2023).
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BakHOe 3HaueHMe apXMBHOTO Aena IJisi POCCUIACKOI TOCyIapCTBEHHO-
CTY TIOMUYEPKUBAETCS U TEM OOCTOSATENbCTBOM, YTO IMpMKa3oM MuHOGpHA-
yku Poccun ot 24.02.2021 r. N2 118 my6amMuHO-IIpaBOBOE peryaupoBaHie B
cdepe apXMBHOTIO Jiejia BKIIOUEHO B CofiepykaHye Hay4yHON CIelyaabHOCTU
5.1.2. «Ily6nuuHO-1IpaBOBbIe (TOCYIapCTBEHHO-IIPABOBbIe) HAYKIU»’ (IOpUAM-
YecKye HayKNn).

Hekomopbsie mendeHyuu 8 06;1acmu apXusHo20 0esa, cési3aHHble ¢ npedynpe-
HO0eHueMm u paspeuieHuem pUoUUecKux KOHPAUKMos.

1. ApxuB — 9T0 XpaHunuile MHbopMalyu. ApXUBbI HY>KHBI JIIOASIM, UTO-
ObI y3HATh MJTV ITIOATBEPAUTH 3HAUMMBbIE 111 HUX (DaKThI, HATYU HY>KHbIE CBe-
IeHus (0 POACTBE, aKTax IPaKIAaHCKOTO COCTOSIHUS, TPYAOBOM CTake, 3apa-
60THOJ1 TIaTe, HArPaKIEHUY, UCTOPUM CEMbY, MECTOXKUTETbCTBE, WIEHCTBE
B 00111eCTBEHHbBIX 00beMHEHUSX, CITy>KOe B apMuy, 00CTOSITe/IbCTBAaX BIaze-
HUS UMYIIIECTBOM, OOYUeHUM, PEITPECCHUSIX U AP.). ADXUBBI HYKHBI ¥ OPTaHMU-
3aIMsIM, TaK KaK MHOTYE CBeJJeHISI HeOOXOIMMO XPaHUTb B CMITY 3aKOHA, T.€.
XPaHUTb OIpeJe/eHHYI0 MHPOpMaLMIo TpeAIChIBaeT rocy1apCcTBo.

CornacHo 4. 3 cT. 26 @3 «06 apxuBHOM Jeje B Poccuiickoit @emepanym»
rocyJapCTBEHHbIE OpraHbl, OpraHbl MECTHOTO CaMOYyIIpaBJI€HMs], OpraHn3a-
UMM U TpaKOaHe, 3aHMMAIOLMeCs] MPeAIIPUHMMATENbCKON e TeTbHOCTbIO
6e3 o6pa3oBaHMs PUAMNYECKOTO LA, TPYU HATMYUK Y HUX COOTBETCTBYIO-
VX apXUBHBIX JOKYMEHTOB 00s13aHbI 6€CIIJIaTHO ITPefoCTaBIsTh M10JIb30Ba-
TeJTI0 apXMBHBIMM JOKyMeHTaMy opopMJyIeHHbIe B yCTAHOBJIEHHOM IOpsIIKe
apx¥MBHbIE CIIPABKM UM KOTIUM apXUBHBIX JOKYMEHTOB, CBSI3aHHbIE C COLM-
aJIbHOJ 3alIMUTON rpaskaaH, IpeaycMaTpUBaOIeil UX MMeHCMOHHOe obecrie-
YyeHue, a TaKKe MoJTydyeHye JIbroT ¥ KOMITEHCALMii B COOTBETCTBUM C 3aKOHO-
nmaTenbcTBOM Poccuiickoit @emepaliny. 3armpockl 1 06paleHus IMojab30BaTe-
Jieii MOTYT ObITh HaIlpaBjeHbl B GOpMe 371eKTPOHHBIX OKYMEHTOB C UCIIOJIb-
30BaHMeM MH(POPMalLOHHO-TeJIeKOMMYHUKAIMOHHBIX CeTei 06I1ero Mojib-
30BaHMsI, B TOM unciie cetu IHTepHer.

[To mHeHunto aupekTopa ['ocymapcTBeHHOTO UcTOpMUIeckoro apxmusa Ca-
xanuHckoi obnactu C. A. YapoukmHa, «apXMB — 3TO KOHEUHasl TOUKa, Io-
CJIeHsIs MHCTAHIMS, B KOTOPOi MOXKHO MOMYUYNUTh MOAJIMHHYI0 MHbOpMa-
Mio». B cBoeM MHTepBbIO IJIS ra3eThl «AprymeHTsl Hegenn» C. A. Yapou-
KVH IIPUBOIUT TaKoii mpumep: «IlepeceyieHIIbl, KOTOPBIE TTOTyYany B 1945—
1946 rogax B ceyie TpOUILIKOM 3eMJII0 Yepe3 Ce/IbCOBET, Ceifyac MMeIOT MPo-
671eMbI 13-3a TOTO, YTO KTO-TO HA 3TOI TeppUTOPUM TOTYUYaeT JaTbHEBO-

7 CMm.: O6 yTBepsKIeHUY HOMEHKIATypbl HAYUHBIX CTIEIMATbHOCTEN, IT0 KOTOPBIM MPUCY-
KIAIOTCS YUeHble CTelleHM, U BHeceHUM u3MeHeHus B [lonoxkeHye 0 COBeTe IO 3alllATe JIMC-
cepTaiuii Ha COMCKaHMe YUeHOJ CTelleHM KaHAuAATa HaykK, Ha COMCKaHMe YYeHO CcTerneHu
JIOKTOpa Hayk, YTBep>KIeHHOe MpuKka3oM MuHKUcTepcTBa 06pa3oBaHust M Hayku Poccuiickoit
@epepauyy ot 10 HOs6pst 2017 1. N2 1093 : [Tpukas MunobpHayku Poccyu ot 24.02.2021 1. N2
118 (3aperncrpmupoBano B MuHiocte Poccun 06.04.2021 r. N2 62998). [TocTyn u3 cripas.-Tipa-
BOBOI1 cucrembl «KoHcynbTaHTILITIOCY.
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CTOYHBIN TeKTap. M Bce OHM UAYT K HAM 3a JOKYMEHTaMM, YTOOBI ObLJIO UYTO
MPegoCTaBUTh B cyme»®.

2. Ha npakTuKe BO3HMKAIOT CUTyallM, KOT[ia B CMJIy Pa3HbIX MIPUUNH Y
YyeJI0BeKa He COXpaHMJICS JOKYMEHT, a BO BpeMsI CyaeOHOro Ipoliecca okasa-
JIOCh, YTO 0e3 MO/ IMHHMKA JIMO0 apXMBHOI KOIMM JaHHOTO JOKyMEHTa He-
BO3MOXKHO BBIMTPATh Jeyo. Mnu apyras cuTyaiiusi: IpeTeHaeHThbl Ha MOoJTy-
YyeHMe TPaskIaHCTBa CTAJIKMBAIOTCS C IIPOOIeMOJi OTCYTCTBUS T€X WJIU MHBIX
ITOKYMEHTOB, ¥ HECMOTPSI Ha TO, UTO YeJ0BEeK MMeeT IIpaBoO Ha BO3Bpallle-
H1e Ha PopuHy, OH He MOKeT CaMOCTOSITeIbHO YCTAHOBUTD MICTOPUIO CEMbH,
IMOJIYYMTh ITOBTOPHbIE TOKYMEHTHI. B TaKoi cuTyaly HeKOTopblie aiBOKaT-
CK1e 006pa3oBaHMsI, KaK cieayeT 13 uHGopMalum Ha uxX ouIMaabHbIX caii-
Tax, IpejiaraloT BecbMa HeCTaHIAaPTHYIO YCJIYTY — COZleliCTBME B ITIOMCKe He-
JIOCTaIOIIMX JOKYMEHTOB, B TOM 4lCJ/ie TIpe/icTaBeHlie MHTepeCcoB KIMeHTa
B OpraHM3alyusIX, XpaHsIIMX apXUBbI.

3. lcrnonHeHue 3ampoCcoOB COLIMa/IbHO-ITPABOBOTO XapaKkTepa rpaxkiaaH 1
opraHmsaliii SBJsieTcs BaXKHbIM HalpaBjieHMeM AesTeTbHOCTU apXMBHbBIX
YUpEXIEHUI U CBSI3aHO C MCIIOIb30BaHueM MH(pOpPMaIuM apXUBHBIX TOKY-
MEHTOB, COCTaBJISIIOLIEN ITepCOHaIbHbIE JaHHbIE YesioBeKa. B 3Toii CBsI31 BO3-
HMKaeT BOIIPOC O ITpefoCTaB/IeHn TaKMX CBedeHI 10 3aITpocam aiBOKaTOB,
ITOCKOJIbKY C OZHOV CTOPOHbI, HEOOOCHOBAHHBIN OTKAa3 B BbIJaue CBeIeHMUI
10 aIBOKATCKOMY 3aITPOCY SIBJISIETCS OCHOBAaHMEM [1J1s1 IPUBJIeUeHMs K MU~
HUCTPATUBHOM OTBETCTBEHHOCTM I10 CT. 5.39 KoAIl P®, a ¢ n1pyroii CTOpOHBI,
HeoOOCHOBAHHOE IIPeIOCTaB/IeHMe CBeIeHMI, colepsKallyuX IepcoHaabHbIe
IaHHbIe, TPO3UT IpUBJIeUeHMeM K aIMMUHMUCTPATUBHO OTBETCTBEHHOCTH I10
cT. 13.11. m 13.14. KoAIl P®.

B cBsI31 C BbIIIEN3/I0KeHHBIM oduimanbHas rmosuiust [locymapcTBeHHO-
ro KOMUTEeTA I10 AeaM apxuBoB Pecrryonuky KpbiM 3aKiouaeTcs B TOM, YTO
«eC/IM 3ampaiiMBaeMast afBoKaToM MHGopmalys (repcoHalbHble JaHHbIE)
He OTHOCUTCS K UMCITy OOIIeIOCTYITHBIX B cMbIcie cT. 8 @3 ot 27.07.2006 r.
N2 152-®3 «O nepcoHaIbHbIX TAaHHBIX», TO TAKOM aIBOKATCKMIA 3aIIPOC BbIXO-
IUT 3a IIpefesibl IPaBOBBIX IIpeAIIcaHnit, ComepXaluxcs B CT. 7 yKa3aHHOTO
3aKOHA, 10 IPUYMHE Yero He MOXKET ObITh YI0BJIEeTBOPEH. BhIlen3nokeHHbIe
rpaBuia 06 OrpaHMYeHMM IOCTYTIA K IePCOHATbHBIM JaHHBIM ITPUMEHSIIOTCSI
TOJIKO B TOM CJIy4ae, eCjIv aiBOKAaT, AeiiCTBYS B MHTepecax OIHOrOo JINIIA, 3a-
npalBaeT MHGOPMAIMIO O Apyrom jauile. Torga caeayeT OTKa3aTh B OTBETE
Ha 3arpoc. Eciu ke agBoKart, eiicTBYSI B MHTepecax J0BepuTeis, TOATBep-
IUBILINI CBOV ITOJTHOMOYMSI IOBEPEHHOCThIO, 0OPMIIEHHO 1 3aBEPEHHOI B
YCTaHOBJIEHHOM 3aKOHOM ITOPSIZIKe, 3arpalimBaeT MHGOPMAaIINIO, KaCaroIlyIo-

8 Cm.: Iémun JI. JIjist 4ero HY>KHbI TOCYJapCTBEHHbIE apXMBBI: MHTEPBbIO C AVPEKTOPOM
TocymapcTBEHHOTO McTOpuueckoro apxusa CaxanuHckoit o6macty C. A. YapoukuHbIM // ApTy-
meHThI Hepenn. 2018. 14 Hos16. URL: https://argumenti.ru/society/2018/11/592394 (naTa o6pa-
menus: 24.02.2023).
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CS1JIMYHOCTY CBOETO IOBEPUTEJISl, TO OH MMeeT Ha 3TO IOJIHOMOYMS, 1 Ha aji-
BOKATCKMIT 3aITPOC AOJIKEH OBITH IaH IOJOKUTEIbHbBIN OTBET»’.

4. ApxMBHbIe TOKYMEHTBI B CMUJTy CBO€i 0c000Ji IIEHHOCTM MOTYT CTaTh
TIPUUMHO UM 00b€KTOM KPUMMHATBHOTO (YTOJIOBHO-TTPABOBOT0) KOHQIINK-
ta. Cpey TakuxX KOHGIMKTOB JOBOJBHO 3HAUMTEIbHAS YACTh — 9TO XUIIeHUS
apXUBHBIX JOKYMEHTOB.

HecMoTpst Ha TO, YTO M3BECTHBIE CTyUyau XUIIEHUI U3 TOCYIapCTBEHHbIX
apX¥BOB He MHOTOUMC/IEHHBI, BCe 3TU CUTYalMM MTOTYyJaloT MPOKUit obIIe-
CTBEHHbI pe3oHaHC. IMeHHO XuIleHMe SIBJISIeTCSI OCHOBHO Yrpo30i1 6e3-
OITaCHOCTM apXMBHBIX JOKYMEHTOB. Bo Bcex ciayuasix cpeay yCIOBUiA, CIIO-
COOCTBYIOIIMX XUILEHUIO — HecoOmoneHe TpeboBaHmii ITpaBuil paboThI ro-
CyIapCTBEHHBIX apXMBOB. YTOJI0OBHASI OTBETCTBEHHOCTb HACTYMAET I10 CT. 164
YronoBHoOro Koxekca Po®.

B suBape 2021 r. B CaHkT-IleTepbypre 6b1a pacKpbITa cepusi KPYIHbBIX
KpaXk MCTOPUYECKMX LIEeHHOCTeN M3 apxMBOB MHCTUTYTa UCTOPUM MaTepu-
anbHOM KynbTypbl PAH 006111eii cToMmMocTbhio 60see 13 MTH pyoO. (COTPYmHM-
KaM IPaBOOXPaHUTEIbHbBIX OPTAHOB YAAI0Ch M300MUNUTH TOXUTUTEIISI 0CO60
LleHHOTOo oTTHucKa revaTy XII B., 1 elile 60j1ee IBYX AecSITKOB apTedakTos)!.

Ipyroii mpumep. B 2000 r. o6HapyskMI0Ch XulleHne 13 Poccuifickoro ro-
CyIapCTBEHHOTO apxyBa anTepaTypsbl 1 uckyccrsa (PTAJIV, Mocksa) 18 moKy-
MEHTOB, B TOM uncie pucyHKoB W. E. PeriHa, coTpyaHuileli apxuBa. B mensx
COKPBITHS Kpasku OHa repeodopMIsiiia 00JI0KKH, IlepeHyMepoBbIBaJIa Jelia
U Iake 3aMeHMIa B OTHOM 13 HUX PUCYHOK M. A. BpybeJist Komueit, M3roTOB-
JIEHHOJA 110 ee 3aKa3y. B apxuB BepHY/IMCh OPUTMHA pUCYHKa M. A. Bpy6enst
u yeTbipe pucyHka U. E. Pertmua. Kpaska mokymeHnToB 13 PTAJIU B 2000 . 06-
YCIOBMJIA Y3KeCTOUueHMe TpeOoBaHMii paboThl ¢ JOKYMEHTaMM Ha BCeX aTarnax
UX ITPOXOKAEHMS M3 XPaHWINIIA B YUMTAIbHBIN 3aJ1 M 06paTHO, B PTAJIV 661710
BBeJIEHO B AKCIUTyaTalMIO0 XPaHWINIIE TTOBBIIIEHHO 3alMIeHHOCTH, Opra-
HM30BaHO celioBoe XpaHeHe YHUKATbHbBIX TOKYMEHTOB! L.

WHorpa akT mporasky apXMBHBIX JOKYMEHTOB YCTaHABIMBAETCS IPU ITPO-
BepKe HaIMuus JOKYMeHTOB. JTO IJIaHOBast paboTa 1j1sl apXuBOB. [Ij1s1 yHU-
KaJIbHbIX JIOKYMEHTOB B apX1BaxX yCTAaHOBJIEHA IMKIMYHOCTb IPOBEPKU HAJIU-

9 CM.: Coiuesa H. OCOGEHHOCTY MCIIOMHEHMSI apXUBHBIMU YUPEKIEHMUSIMIU aIBOKATCKUX
3ampocoB : MHGpopMalus Ha caiiTe [ocyiapcTBeHHOIO KOMUTETA T10 AesiaM apxuBoB Pecry6mm-
ku Kpeim. URL: http://krymgosarchiv.ru/pravovoe-prosveshchenie/1709-osobennosti-
ispolneniya-arkhivnymi-uchrezhdeniyami-advokatskikh-zaprosov (mata o6pamuieHus:
24.02.2023).

10 Cm.: Koszznosa JI. Tlonuuyst packpbuia Cepuio KPYIHbBIX KPaXk MCTOPUUYECKUX [[@HHOCTeik
n3 apxuBoB Akazemun PAH B CaHkt-IleTep6ypre // CaiiT razetsl «KoMcoMonbcKasi IpaBaar».
URL: https://www.spb.kp.ru/daily/27226/4351424/?ysclid=leinnj9wt6912387235 (maTa obpa-
menus: 24.02.2023).

11 Cm.: Kpasku B apxuBax. ®akTbl, KOMMeHTapuu, MHeHMs // OTeuecTBeHHbIe apXxuBblL. 2005.
N2 5. C. 52-69. URL: https://eos.ru/eos_delopr/eos_analitics/102/13039 (maTa obpaleHus:
24.02.2023).
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yust 1 pa3 B rog. Oco60 1eHHbIe JOKYMEHTHI ITpoBepstioTcst 1 pa3 B 10 j1eT, a Bce
ocTanbHbIe — 1 pa3 B 25 sieT. Peub uaeT 0 JOKyMeHTax Ha OyMaskHO OCHOBe, a
TaKMX B apXyBax MojasJisitolee 601bIIMHCTBO. Ho mpomnaska JOKyMeHTOB He
BCerja CBsi3aHa ¢ XuileHneM, BO3MOKHO, [1eJ10 TIOJIOKM/IM He Ha ero MecTo'.

Kunciry mep npoTMBOECTBUS XUIEHUSIM apXUBHBIX JOKYMEHTOB CJIe[Ty-
eT OTHeCT!: BHeJ[peHMe KOMITbIOTEPHBIX TEXHOIOT Ui KOHTPOJIS 33 ABVDKEHMEM
(oHII0B 1 e, 060pya0BaHNe YMTATbHBIX 3a/I0B aPXMBOB CHUCTEMOIi BUe0Ha-
omoaeHMst, TpoWIAKTUUECKYI0 pabOTy € KaJpaMy apXMBHBIX YUPEKIEHMUIA.

5. ApxuBBI CYIOB U APYTUX ITPABOOXPAHUTEIbHbBIX OPTAaHOB. ApXMBHAs pa-
60Ta B Cy/Iax SIBJISIETCSI COCTaBHO UaCThIO Cy/1e6HOTO Ie/I0NpPOoM3BOICTBA. Baxk-
Hejile HampaB/ieHMs paboThl apXuBa CyJa — BeJleHe yJyeTa U IpeoCTaB-
JIeHMe Jies 110 3aIpocy cyaeit, pabOTHMKOB arapara Cy/ia, OpraHoB Ipe/iBa-
PUTENBHOTO CeICTBUS, afBOKATYPbl, TPOKYPATYPhl, y4aCTHUKOB CyHeOHbIX
MpoLeccoB, rmpencrasuteneir CMU 1 MHBIX JIUI, U Opranu3auuii. Opranusa-
LIMIO0 apXMBHOTO Jena pernaMeHTUpyIoT @3 «O6 apxuBHOM Jeie B Poccuii-
ckoii @enmepauyn» (2004), MHCTpYKLMS O MOPSAKe OpraHM3aly KOMIIEK-
TOBaHMSI, XpaHEHMS], yUeTa U UCIIOIb30BaHMS JOKYMEHTOB (3JIEKTPOHHBIX J,0-
KyYMEHTOB) B apxuBax ¢efepaabHbIX Cy[I0B 001Iel opucaukuumu (yB. [Ipu-
KkasoM CymebHoro gernapramenTa mmpu Bepxosuom Cyme P® ot 19.03.2019 r.
N2 56). Cyze6HbIi apXUB SIBJISIETCSI CTPYKTYPHBIM MOJIpa3aeeHeM COOTBET-
CTBYIOLIETO CY/1a, OCYILECTB/SIOIIMM XpaHeHe, yIIOpSIAoYMBaHue, yueT U UC-
T0JIb30BaHMe JOKyMeHTOB. PyKoBOZICTBO paboTOi apxMBa HAXOAUTCSI B KOM-
NeTeHUNY NpefcenaTens Cyaa, a HemoCpeACTBEHHO AesTeIbHOCTb BELYT pa-
OOTHUKM CyIleOHOTO armapara.

6. B uione 2022 r. ®3 «O6 apxuBHOM pAeje B Poccuiickoit @emepauymm»
(2004), a Takke OCHOBBI 3aKOHOAaTeNbCTBA Poccuiickoii @emepaiiiy 0 HOTa-
puate (1993) 661 DOIIOTHEHBI TPEAIIMCAHUSIMM O HOTapuaJbHOM apxuBe!>,

HoTtapuaibHblii apXuB - CO3[aBaeMoOe HOTapUaIbHOI IasaToi cyobeKTa
Poccuiickoit @engepaiiny CTPYKTypHOeE IoapasaeneHe, KOTopoe OCyIeCTB-
JI5IeT XpaHeHue, KOMIUIEKTOBaHMe, yueT 1 UCIT0/Ib30BaHMe HOTapUaJIbHbIX J0-
KYMEHTOB B ITOPSIIKE, yCTAHOBIEHHOM 3aKOHOAATe/IbCTBOM Poccuiickoit de-
Iepalyuu o0 HoTapuaTe 1 00 apXBHOM Jerie.

MecToM XpaHeHMsI HOTapuaIbHbIX TOKYMEHTOB Ha OyMakHOM HOCHUTee,
repefaHHbIX Ha ITIOCTOSIHHOE WY BpeMeHHOe XpaHeH)e B HOTapUa/IbHYIO T1a-
JIaTy, SIBJISIETCSI HOTapUaIbHbIN apXyB. MeCcTOM XpaHeHMsI HOTapuaabHbIX J,0-

12 Cm.: Zlo6posonbckuli A. IHTepBBIO ¢ 3aM. pykoBoauTesst ®emepasbHOTO apXUBHOTO
areHTcTBa Bnagumupom TapacoBeiM // CaiiT raszeTsl «MockoBCcKMit komcomonen». URL: https://
www.mk.ru/social/2015/12/27/vory-arkhivnye-cenneyshie-bumagi-vynosili-celymi-
ryukzakami.html?ysclid=1f1cikla9t647185227 (maTa obpaimenusi: 09.03.2023).

13 Cm.: O BHeceHUy U3MeHeHMIi B OTHeIbHbIe 3aKOHOJaTeIbHbIe aKThl Poccuiickoii Depe-
pauun : @enep. 3akoH oT 14.07.2022 r. N2 339-@3. [TlocTyn U3 CrpaB.-IPaBOBOM CUCTEMBI
«KoncynbranTIlntoc». HoBemsl Berynwiy B cumy 11.01.2023 r. (3a uckiitoyeHnem 1. 12 cr. 1,
CT. 2, CT. 4, KOTOpbI€e CTaIN IeliCTBOBATh, HaunHas ¢ 14.07.2022 r.).
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KyMEHTOB, CO3[JaHHbBIX B 3JIEKTPOHHOI hopMe, a TaKKe 37IeKTPOHHbBIX 00pa30B
HOTapUa/IbHbIX IOKYMEHTOB, CO3JaHHbIX HAa OyMaskHOM HOCHUTeJIe, SIBJISIeTCS
envHast MHpopMalyoHHas cucreMa HoTapuata. ComepskaHyue HoTapyuaabHO-
rO apXMBa OCYILECTB/SETCS 3a CUET WIEHOB HOTapuaabHOI nanaTel. Pazmep
610KeTa yCTaHaBAMBAETCS MX OOLIMM COOpaHMeM, HO HE MOXKET ObITh MeHee
1% oT cymMmMBbI BHECEHHBIX B HOTapUA/TIbHYIO a/IaTy WIEHCKMX B3HOCOB. OcTa-
€TCsI OTKPBITHIM BOITPOC 00 OTBETCTBEHHOCTY HOTAapMaibHOM MajaThl 3a He-
MCIIOTHEHYe UM HeHaJJiexalllee MCIIOIHeHMe 00s13aHHOCTel 10 BeJeHUI0
HOTapUaJIbHOTO apxuBa.

Boi800. B mipo1iecce npenymnpexaeHus 1 pa3pelieHns puandeckmux KoH-
(nuKTOB OlpeeneHHas POJb MPUHAIIEKUT Haijiexkalleit opraHu3aum ap-
XUBHOTO fena.

O6HapyskeHHas! B apxuBe MHMOpMAaIMSI MOKET CII0OCOOCTBOBATDh ITPedy-
TIpeXAeHNIO U pa3pelieHNIo IPUINIYEeCKUX KOHQIMKTOB, B 9TOM IIJIaHEe MOX-
HO OTMETUTh BaXKHYIO POJIb apXMBOB B 0OecIieueHnM MoayueHus KBaamudu-
LIMPOBaHHO IOPUINYECKON ITOMOIIM. Bo3MoskHa 11 06paTHAst CUTyaLys: TIpe-
IOCTaB/ieHHas 13 apxuBa MHQOpMalNs oBIevYeT BO3SHMKHOBEHME OPUAN-
YeCcKoro KOHMIMKTA.

ApXVMBBI MOTYT ObITh CyOBEKTAMM CAMBIX PA3HBIX I0PUANIYECKIX KOHDIMK-
TOB, IPEX/e BCETro CBSI3aHHBIX C X YYaCTUEM B Pa3JIMUYHbBIX MPABOOTHOILIE-
HUSIX (TIPY OKa3aHUM IUIATHBIX YCIYT MT0JIb30BaTeNSIM: 00pa30BaTeNbHbIX, UC-
TOJTHEHU Y 3aIIPOCOB, PeCTaBpaly JOKYMEHTOB, IPUHSTUM Ha IETI03UTapHOe
XpaHeHMe TOKYMEHTOB OPTaHM3aL1il; IPU Y4aCTUM apXUBOB B 3aKYIIKaX; [IPU
obecrieueHMM 3alUThI apXUBHOM MHMOpMALMK; ITPY O POBKE apXUBHOM
nHbopMaluu 1 T.4.). B CBSA3M € 9TUM JJ151 COTPYOHUKOB apxyBa IpuobpeTa-
eT 0coboe 3HaueHMe CyieloBaHKe MPUHIMIIAaM MeXXTyHapoIHOTO 3TMYeCKOT0
KOJleKCa apXMBUCTOB (MIPUHSAT Ha 3acemanuy ['eHepanbHOI accambien Mesk-
IyHapomgHoro coBeTa apxuBoB ([TekuH, ceHTSIOPb 1996 1.)).

K coxkaneHnnto, apxuBHbIe JOKYMEHTbI MOTYT CTaTh IIpegMeTaMy IIPecTyII-
HOTO ITOCSITaTe/IbCTBA, B IIOJABJISIOIIEM OObIIMHCTBE peUb UAET O XUIIeHUSIX.
B TakoM ciyyae apXmB OKa3bIBaeTCsl BOBJIEUEHHBIM B KPMMMHAJIbHBIV KOH-
(KT, paspelieHe KOTOPOTO MPOMUCXOAUT C 06s13aTe/IbHBIM Y4acTHeM Ipa-
BOOXpPaHUTENbHbBIX OPraHoB. Bosbllloe BHMMaHMe B JAHHOM c/Tyyae Heo0Xo0-
IUMO yOemsiTh MCKOPeHeHUIO TIPUUMH U YCIIOBUIA, CITIOCOOCTBYIOLIMX COBEP-
LIEHUIO TIPEeCTYIIEHUA.

BeneHue apxuBHOTO Jefa B CyAax M MHBIX MIPaBOOXPaHUTEIbHBIX Opra-
Hax, a Takke CyObeKTaMy, OKa3bIBAIOIIMMM KBATUMUIMPOBAHHYIO IOPUAN-
YeCKYIO IOMOILlb, ¥ IPYTUMU CyObeKTaMM, B UbI0 KOMITETEHLIMIO BXOIUT ITpe-
IOyTIpesxaeHye 1 paspelieHye puanIecknx KOHQIMKTOB, SIB/ISIeTCS He TOJb-
KO COCTaBJISIIONIE 1eJI0NPOM3BOACTBA ITUX CTPYKTYP, HO U CIIOCOOCTBYET MC-
T10JIb30BaHMIO I'PasKIaHaMM ITpaB ¥ CBOOO, rapaHTMPOBaHHbBIX KOHCTUTY1IV -
et Poccuiickoii ®emepanin.
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IOPVICT 1 KOH®J/IMKTOJIOT'":
HOBBIE BbI30OBbl COBPEMEHHOCTH

A. A. TatraypoB
ZansHesocmouHblii 20cy0apcmeetHslli yHusepcumerm nymeii coooujeHus

[MocTynuna B pemakuuio 24 mast 2023 1.

AHHOTAIVMS: B CTaThe PACCMATPUBAETCS POJIb KOHMIMKTOIOT Y B COBPEMEH-
HOJ1 I0PUAMYECKOI TPOodeccum 1 aHaATU3UPYIOTCS TEHAEHIUN U TTePCIIeKT -
BbI PasBUTUS JAHHOTO HAYUHOTO HAIlpaBjIeHMs. ABTOD MOAUYEPKUBAET BaXK-
HOCTb HOBOTO MPOGMIIS I0pUCTa-KOHQIMKTOIOTA, 06/1aal0Iero KOMIIETeH-
LMSIMU B 06JIACTY aJIbT€PHATUBHBIX METOIOB Pa3pelle sl CIIOPOB U YMEHU-
€M BEeCTU ITePErOBOPbI.

KitoueBble cJI0Ba: KOHQIMKTOMOTHS, I0puaAndUecKast mpodeccusi, crop, KOH-
(nMKT, aIbTePHATUBHBIE CITOCOObI Pa3pelleHusl CIIOPOB, TEPETOBOPBI, MEIV-
alus, ICUXOIOTUYUECKUIL TTOX0]], yueOHbIe TPOrPaMMbI.

A LAWYER AND A CONFLICTOLOGIST:
NEW CHALLENGES OF OUR TIME

A. A. Tataurov
Far Eastern State Transport University

Abstract: the article examines the role of conflictology in the modern legal
profession and analyzes the trends and prospects of this scientific field. The
author emphasizes the importance of a new profile of a conflict lawyer, who
possesses competencies in alternative dispute resolution methods and
negotiation skills.

Key words: conflictology, legal profession, dispute, conflict, alternative dispute
resolution methods, negotiations, mediation, psychological approach,
educational programs.

PaccmarpuBasi peHOMEH GbICTPOTEUHOV CMeHbI TeKYIIUX MO3UTUBHBIX
M HETAaTUBHBIX COOBITUIA, CUTYAIIMIA, TPOUCXOASIIINX B MUPE U C UeTIOBEKOM,
HEBOJIbHO ITPUXOIUTCS 3a[yMbIBAThCSl HAJ, TAKMM BOIIPOCOM, KaK: JOCTaTOY-
HO JIV Y UHAVBU[IA, YWieHa 0011ecTBa U COLMyMa B 11eJIOM PeCypCcoB, CUJI, BO3-
MOXKHOCTEH, CPeICTB M MHCTPYMEHTapusi, YTOObI C ITUM COBIaAaTh? OnuH
BCe0OBEeMITIONINI, OTHO3HAYHBIN OTBET 1aTh HEBO3MOKHO.

Bmecrte ¢ TeM, IOTPY>KasiCh B IIOMUCK U aHAIU3 MTOTEHI[MAIOB pearnpoBaHusI
Ha COBpeMeHHbIe BbI30BbI, PEIOMJISISI X uepe3 6oree y3Kyio podeccroHab-

© Tartaypos A. A., 2023
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HYIO <ITPU3MY» KOHGOIMKTOMIOTUY U UCCITEMYS], B YaCTHOCTY, FOPUINIECKILEe CTIOPBI,
MOJKHO CJIe/IaTh BBIBOJI, UTO HE BCe TaK OecrepCrieKTMBHO. Mbl MOKeM TOBOPUTD
O TeHJEHIIVSIX Y HAJIMINY OTIpee/IeHHbIX 3aKOHOMEPHOCTE Ha ITyTH PeIIeHNsT
po6JieM, CBSI3aHHBIX C MCC/IeIOBAHMSIMYM KOH(IIMKTOB B OPUIMUYECKOI cdepe.

TpaauIIMOHHO IOPUCTHI AEMSTCS HA afelTOB UMBWINCTUKYA M KPUMMUHA-
JIVCTOB, ¥ MHEHUSI OTHOCUTEIbHO OIIpeielieHsI TIOHSITUI ITPaBOBOTO, I0PM-
JIMYECKOTO CIIopa, KOHMIMKTA BhICKA3bIBAIOTCS MHOTIA BeChbMa MPOTUBOpPE-
YyMBbIe. B IMBMINCTMKeE, HATIpUMep, KOHGIMKT pacCMaTpUBAeTCs KaK CUTYya-
1M1, KOTJIa CYObeKThI MMEIOT pasaMyHble MHTEPEChI, KOTOPBIE POTUBOPEYAT
IPYT IPYTY, & B CyIeOHOM IIpaBe CyLIeCTBYeT MOHSITHE «I0PUANIECKOTO CI0-
pa», KOTOPBIN paccMaTPUBAETCS KaK Pa3HOIIACKSI MEKAY CTOPOHAMM TIO T10-
BOZY ITPABOBBIX HOPM ¥ TIPABOBBIX MHTEPECOB!.

B cBs131 ¢ 3TMM ObOpaiaeT Ha cebs1 BHMMAaHMe TOYKA 3peHMsI MccaenoBaTe-
Jeii, TPUIePKMBAIOIIVIXCS COIMATbHO-TTPAaBOBOTO HAIIPaBAeHMSI B IOpUAMYe-
CKO¥ KOH(MIMKTOIOTMM, TIOJIaralolInX, UTO «ITPaBOBOJ aCITEKT BBIPASKEH B TEX
KOHQIMKTaX, KOTOPbIe BO3HUKAIOT ¥ Pa3BUBAIOTCS B CBSI3Y C 0ObEKTUBHO CY-
MIEeCTBYIOIIVMM ITPOTUBOPEUMSIMI MEXKIY IBYMS VIV HECKOIbKMMU TTIPABO-
BBIMIM HOPMaMM, OTHOCSIIIUMMCS K OTHOMY ¥ TOMY 3Ke IpeMeTy. ITO I0pu-
Iuecke KOHQIMKTBI B CTPOTOM (MJIM) Y3KOM CMbIC/IE C/I0Ba. IHTepecs mpo-
TUBOCTOSIIINX CTOPOH ¥ MOTUBBI X MOBEAEHMST B TAKOM KOHGIMKTE oTpeze-
JISTFOTCSI CMBICJIOM ¥ 3HAU€HYEeM ITPaBOBBIX HOPM, OT KOTOPBIX IIPSIMO 3aBUCST
TeiCTBYS y4aCTHUKOB»?.

BbICcKa3bIBaeTCsl MHEHME, YTO KOHGIMKT HAUMHAETCS ¥ 3aKaHYMBAETCSI C
MCITOTb30BaHMEM I0PUINUECKUX CPEICTB U MPOIeyP, B 3HAUNTETbHOI Mepe
HOCUT KOTHUTUBHBIN XapaKTep, MOCKOIbKY CIIOP UAET O TOHMMAaHMUM TIpaBa,
HO 3@ 3TUM CIIOPOM YacCTO ITPOCMATPUBAIOTCS U IpyTrye, BIOJHE TTpaKTuye-
CKye VMHTepechl CTOPOH. [Ipy 3TOM mpeasiaraeTcsl Mpu3HATh OPUANIECKUM
KOHQIMKTOM JTI0007 KOHQIVKT, B KOTOPOM CITOP TaK MJIY MHAue CBSI3aH C Ipa-
BOBBIMM OTHOIIEHNUSIMYM CTOPOH (VX IOPUAMYECKU 3HAUMMbBIMU IEMCTBUSIMU
VT COCTOSTHUSIMM) U, CJIeA0BATE/IbHO, CyOBeKTbI, MO0 MOTUBAIMS UX ITOBE-
IeHus, MO0 06beKT KOHQUIMKTA 06/1aAI0T MPaBOBBIMY IMPU3HAKAMM, & KOH-
(nuKT BileueT 0pUAMUECKIE TTOC/TIeICTBUS.

3mech cienyeT OTMETUTh, YTO MHEHMSI OTHOCUTEIBHO OTpeIe/eHus T0-
HSITUI TIPaBOBOTO, IOPUINYECKOTO CITOpa ¥ KOHGIMKTA MOTYT Pa3indaThCs
B 3aBYCHMOCTH OT 00/1aCTH I0PUCTIPYAEHIINM, METOIOIOTUN UCC/IeNOBAHNS U
Ipyrux hakTOPOB.

1 CMm.: 3eneHyos A. b. TeopeTuueckyie OCHOBBI IIPaBOBOTO CIIOPA : IAC. ... I-pa IOPUI,. HAYK.
M., 2005. 435 c.; Enucees /1. b. Poib Megualiu B pa3pelleHun MpaBoBbIX KOH(JIMKTOB : TeOpe-
TUKO-TIPABOBOIt aHA/IN3 : JUC. ... KaHJ,. I0puI. Hayk. M., 2012. 198 c.

2 Kepumoe M. M. [IOKTpMHAIbHOE UCC/IeN0BaHNe 0pUaMIecKux KOHGIMKTOB // EBpasuiickuit
HayuHbI )XypHa. 2016. N2 5. C. 429-430.

5 Cm.: IOpuanyeckast koudaukronorus / [O. B. Boitkos, H. H. BapnamoBa, A. B. IMUTpueB
u p.] ; oTB. pen. B. H. KynpsiBues. M. : IH-T rocyzapcrsa u pasa, 1995. C. 55.
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Ecsii MbI TOBOPMM O TIPaBOBOI cdepe, TO B Helt TTOBeleHMe abCTPaKTHO-
ro cyobeKTa orpenesnsieTcsl Kak OIleHKa sKeaTeTbHOTO (HeKelIaTelbHOro) U
IOITyCTUMOTO (HEeIOITyCTMMOTO) C TOUKM 3pEeHMST MHTepecoB obIecTBa. [Ipn
3TOM TIOBeIeHVE eT0 ¥ B3aMMOEICTBYIONIMX C HUM CYObeKTOB ITpaBa, KOTO-
poe COOTBETCTBYET TPeOOBAHMSIM ITPABOBBIX HOPM, TAPAHTUPYETCS 1 OXpa-
HSIETCSI TOCYIapCTBOM.

CnemyeT o6paTUTh BHMMaHMeE Ha TO, YTO, MCXOMS U3 aHaIM3a MOBeJeH-
YeCKoii, MOTMBAIMOHHO chepsl CYObEKTOB B OPUANIECKOM KOHGIMKTE, IO
HallleMy MHEHUIO, HeJTb3S1 YTBEPXKIATh, UTO HOPMBI ITpaBa ONpeAesiioT MHTe-
pechbl, MOTUBAIIMIO U MTOBeIeHNE YYaCTHMKOB. Kak pa3 Ha060pOT: IMpaBOBbIe
HOPMBI — 3TO MHCTPYMEHT, KOTOPBIi MCIOAb3yeTCs] KOHMIMKTYIOMIMMM IJIsT
60pb0OBI ¢ OMNMOHeHTaMM. [JaHHOe CysKIeHe HaTaJKMBAaeT Ha MbICIb O TOM,
YTO HAM He 000N TICh B CBOMX HAYYHBIX M3BICKAHUSIX 6€3 OMOPBI HA METO/I0-
JIOTUIO UCCIIEIOBAHMIA B TICUXOJIOTUY Y KOHMIMKTOIOTHUM.

VTBepsKaast, YTO HOPMbI IIPaBa He SIBJISTIOTCS TIPSIMbIM OTIPeIeSIomyM dak-
TOPOM ITOBEeIEHMS YUaCTHMKOB KOHGIMKTA, BMECTE C TeM CIeAyeT IPU3HATh,
YTO OHM MOTYT BJIMSITh HA MOTMBAIIMIO U TIOBEIE€HME, eCJIV BOCIIPUHMMAIOTCS
yY4acCTHMKAMM KOHGIMKTA KaK pe3y/abTaT CIIpaBeAjIMBOrO U PaIllIOHAIbHOTO
peryJiMpoBaHusi OTHONIEHU MeKAY IeCTBYIOIVMM JTUIIAMMA.

[Tcuxonmornyeckue GakTopbl, TaKMe KaK MOTMBAINS, MHTEPECHI U I[eH-
HOCTM, MOTYT OKa3bIBaTh BIMSHME HA CIIOCOOHOCTH YYACTHUKOB KOHGIMK-
Ta TMIPUIATY K COTVIACUIO, HO OHM HE MOTYT 3aMEHUTb ITPaBOBbIe HOPMBI, I10-
CKOJIbKY TIOC/Ie[IHYE UTPAIOT BaXKHYIO POJIb B TOM, UTOOBI 06ecrieunTs 0o1ie-
CTBEHHYIO CITPaBeIJIMBOCTb, 3aIIMTUTH ITPaBa 1 CBOOOIbI TpaskaaH. [IpaBoBbIe
HOPMBI OTIPEIEJISIIOT PAMKY, B KOTOPBIX MPOUCXOAUT paspelieHne KOHQINK-
TOB, M 00eCTIeYMBAIOT HAJJIeXKAIIYIO MTPEeBEeHIINI0 HACTYIUIEHMS] KOHQINKT-
HBIX CUTYyaLUIA.

Takum 06pa3om, uccaenys IMOHSITHE IPUIMUECKOTO KOHGIINKTA, He06X0-
IMMO 0OpaTUTh BHMMAaHMeE He TOJbKO Ha IMPaBOBbIE aCIeKThbI, HO M Ha TICH-
xXooruyeckye ¢GakTopbl B3aMOAECTBUSI MEKAY JTIOAbMU. BaskHO MTpy 3TOM
TTIOMHUTB, YTO MPAKTUUECKOE pelleHye MPOTUBOPeUNii JOKHO YUUTHIBATD
TTOHMMaHMe 3MOIINIA, TEPEXXMBAEMbIX CTOPOHAMM KOH(IMKTA, MOTMBAIIAIA,
KOTOpBIE CTOSIT 3@ MX JEMCTBUSIMU, TEXHUK OOIIEeHMsI, KOTOpPbIe TIOMOTYT JI0-
CTUYb B3aMMOIIOHMMAaHMS, TIOCTPOUTH IOBEPUTETbHbIE OTHOIIEHUS U Jajlb-
Heiimiee o61ieHNe 6e3 KOHOPOHTAIMIT MeKAY CTOpoHamMu. ITcuxomornyueckme
(akTOphI ¥ TTPaBOBbIE HOPMbBI B3aMMO/IEICTBYIOT B IPOILIECCe pa3penieHnst
KOHQUIMKTOB, TIPY 3TOM €CJIM TIepBbie MOTYT CITOCOOCTBOBATH 3(PdHEeKTUBHO-
MY B3aMMOZEICTBUIO ¥ YUETY MHTEPECOB CTOPOH, BTOPbIE OCTAIOTCSI HEOTh-
eMJIeMOJi COCTaBJISIIONIeN M1 obecIieueHusl CIIpaBeIIMBOCTY U CTaOMIbHO-
CTU B 0011IeCTBe.

BaskHO HAITOMHUTD, UTO COOTHOIIEHME PAa3INUYHBIX MOTUBOB, BIUSIOMINX
Ha TOBeeHMe JIIIel, 00pa3yeT ero MOTUBAIMOHHYIO CTPYKTYpPY, KOTOpast
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JOCTAaTOYHO CTaOMIbHA, Y KAKIOT0 YeJoBeKa OHA MHAMBUIYA/IbHA U ee T10-
CTpoeHMe 00YC/IOBIMBAETCSI MHOKECTBOM (akTOpoB. COT/IACHO TEOPUSIM MO-
TUBALIMY B TICMXOJIOTMM, MOTMBAIIMOHHAS CTPYKTypa ueoBeka popmupyer-
€SI HA OCHOBE B3aMMOJIEICTBMSI Pa3IMUHbIX MOTMBOB, TAKMX KaK IMOTPe6GHO-
CTU, IIeHHOCTY, YCTAaHOBKM, MHTEPeChI U Apyrue hakTopbl. OHM MOTYT ObITH
KaK BHYTPEHHUMM, TTPOUCXOISIIVMIU U3 CAMOI TMUHOCTH, TaK ¥ BHEIIHUMMU,
CBSI3aHHBIMM C OKPY’KalOIlel Cpeoii.

VHauBuayanbHasi MOTUBAIMOHHASI CTPYKTypa KaxkAOro yejoBeKa YHU-
KaJbHa ¥ MOKET MEHSIThCS B TeUeHMe KM3HM IO/, BO3/IeiCTBMEM Pa3IMUHbBIX
dakTopoB. OmHaKO, KaK yke ObIJIO YIIOMSHYTO, MOTUBALIMOHHASI CTPYKTYypa
yejioBeKa IOCTaTOYHO CTaOMIbHA M MOSKET BJIMSITh HA €T0 IMOBeAeHNe B KOH-
baukTHBIX cuTyarusax. [losTomy mpu paspenieHn KOHGINKTOB BaKHO YUM-
THIBATh He TOJbKO MTPAaBOBbIe HOPMbI 1 (haKThl, HO ¥ MOTMBALIMOHHYIO CTPYK-
TYpPy YYaCTHUKOB KOHMIMKTA, YTOOBI HATM ONTMMAaIbHOE pellleHne, KOTO-
poe 6b1I0 OB MPYEMIIEMO JIJISI BCEX CTOPOH I0PUANIECKOTO MPOTUBOCTOSTHHS.
Taxk, HaripuMep, IPUANIECKUMY TI0 CBOe MPUpoe MpeajiaraeTcs onpeae-
JISITh ceMeliHble KOH(MIVKTBIA.

Eciu Mbl 06paTM BHMMaHMeE HA CTAAUIO 3aPOKAEHMS, BOSHMKHOBEHMS
BHYTPUCEMEITHOTO KOHQINKTA, TOATAIKMBAIOIIETO Pa3BOASIINXCS CYIIPYTOB
K pSINY AeVICTBUIA, TaKMX KakK pasies MMyIIecTBa, OrpeaeneHe MeCTOXUTEIb-
CTBa ¥ BpeMeH! 001IeHMs ¢ pe6eHKOM, TO Mbl MOXXEM TOBOPUTH O TOM, UTO
006CTOSITENIbCTBA MMEIOT MHOYKECTBO ITPABOBBIX 3JIEMEHTOB: 3aKOHHbIN I0PM-
nudecky oOpMIIEHHBI Opak, MpaBo Ha COBMECTHOE MMYIIECTBO, 00SI3aH-
HOCTb POJINTEIei 110 BOCIIUTAHMIO JIeTeil U T.J,. B 3TOM KOHTEKCTe MMeIOT Me-
CTO OBITH HE TOJIBKO (popMaTbHbIE ITPABOBbIE HOPMBI, HO U TICUXOJIOTUYECKIE
acCMeKThl, CBSI3aHHBIE C SMOLIMOHAIbHBIM COCTOSIHMEM U MHTepecaMu Kaxka0-
IO U3 YYaCTHMKOB KOHMIMKTA.

OTO MbI BUAMM B 3asIBJIEHHBIX TTO3UIIMSIX CTOPOH TIPY 00paIieHnn K Cy-
ne6GHOI rpoliemype paspenieHus cutyauyuy. C TOUKM 3peHMsT 06CTOSITENTbCTB
MO3KHO JIV TOBOPUTD WIM OTMPeAeNsiTh UX KaK IMPaBOBOIi CIIOp B pe3y/abTaTe
CTOJTKHOBEHMSI TIO3ULIUI YIaCTHUKOB B COCTSI3aTeNbHOM mpoliecce? MOXHO
JIV OTIPENIENIATh CUTYAIMIO KaK puandeckmii KoHGmKT? C Halllei TOYKM 3pe-
HMSI, 3TO He COBCEM IMPaBUIbHO, TOCKOIbKY 3apOXKIeHle, BOSHUKHOBEHME CU-
Tyaluyu MPOU30IIJIO He B pe3y/ibTaTe CTOIKHOBEHMS TTPaBOBbIX HOPM, KOTO-
pble MOTUBUPOBAJIM UX MHTEPECHI U TIOBeAeHMe, — 3TO MPOU30IIIO ropa3no
paHblile, B pe3y/ibTaTe BHYTPUCEMETHOTO B3aMMO/IeliCTBYSI, TOUHEe, er0 OT-
CYTCTBUS M (1ab0¥i KOMMYHUKALIMM MEXIy WwieHamu cembu. [Ipy aToM I110-
TPeOGHOCTH, MHTEPECHI U LIEHHOCTY ObIIM 3aJI0KeHbI B 60Jiee paHHUIT Tepu-
oJ1 pa3BUTHUS U (GOPMUPOBAHMUS TMYHOCTY KasKIOTO CyIIpyTa B OTIEeTbHOCTHA.

[TpuMepom MOKeT CTYKUTb aHaINU3 TPUYMH, MeIlaioIIX UCIIOTHEHUIO CY-
JIeOHBIX ITOCTAHOBJIEHMIT 00 OmIpeneIeHNM MecTa IIPOKMBaHMS peObeHKa Mo-

4 Cm.: Kepumos M. M. Vkas3. cou. C. 429-430.
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CJie pa3Bo/a U MOPSsIIKa OOIIEHMSI CO BTOPBIM POINUTEIEM M €TI0 POJICTBEHHM -
KamMM, yIIOMSIHYTBIN YIIomHOMOuYeHHbIM npu [IpesumenTe PO o mpaBam pe-
6eHKa Ha 3acemaHuy Koyernu demepaabHOI CTYKObI CyIeOHbIX TTPUCTaBOB
MIPY MOJIBEIEHUU UTOTOB COTpyaHNYecTBa B 2022 T.

Tak, meTckomy oMoyacMeny roctymmio 1040 o6paiieHnit 1o ceMeiTHbIM
CIIOpaM, CBSI3aHHBIM C BOCIIMTAHMEM JieTeil, 1 641 obpalleHne mo Bompocam
B3bICKAHMS AIMMEHTOB. 3HAUMTEIbHASI X YaCThb Kacaaachb VCIIOJHEHNUS pe-
HIeHMI Cya0B. YUaCTHUKM CITOpa He UCITOTHSIIM PEeIIeHNs CyIa, OTKa3bIBAINCh
repenaTh pebeHKa, CKPbIBAIM €T0 MEeCTOHAXOKAeHNe, HACTPauBa/IM IIPOTUB
BTOPOTO poAuUTeNst. B yKa3aHHBIX CUTYyalMSIX OBIIIO TTPEIOKEHO MTPUBJIEKATD
B IIPOLIECC TICUXOIOTOB’.

Ha Ham B3Isif], B yHOMSIHYTOM IIpUMepe cleAyeT KOHCTaTUPOBATh HAJIM-
Yye CIIOPHOM CUTYaly MEeKIY YIaCTHUKAMU I0PUIMUIECKOTO B3aMOIEeCT-
BUSI, CBSI3aHHOTO C MCITOJTHUTEIbHBIM ITPOM3BOACTBOM. PerieHne mpobieMbl
JIMYHOCTHOTO BBIXOZIA M3 CIIOpa 4epe3 paboTy IMCUXOJIOTOB C JIMYHOCTHBIMMU
Mpo6emMamMy ObIBIINX CYTIPYTOB He pa3peiiaeT MpoobJeMHYI0 CUTYaIIO, CBSI-
3aHHYIO C OTCYTCTBMEM B3aMMOZEMCTBISI, HEOOXOIMMOCTbIO BBIPAOOTKY CTpa-
TerMu ¥ TAaKTUKY TIOBeIeHMSI B OTHOIIEHMM peOeHKa, MUMYIIeCTBEHHBIX ITPaB
u 1.7. ITonaraem, 4To ¢ KOHGIMKTHBIMM CUTYALIMSIMU TOJKHBI pabOTaTh CIIe-
LIMAJIUCTBI B 00/1aCTY KOHMIMKTOIOTUM, OTHAKO 3aKOHOIATeIbHO TaKas BO3-
MOSKHOCTH B HACTOSIIIVI T MOMEHT He TTpeayCMOTpeHa.

Takum 06pa3oM, MbI CTATKMBAEMCSI C HEOOXOAMMOCTbIO 00CYKIEeHMS BO-
poca 06 orpeieIeHN MTOHSITHS <IOPUINYECKII KOHGINKT» U <I0PUANIECKIUIA
CTIOp», TIPY TOM HUCKOJIBKO HE YMAaJISIeM TeX KOJIOCCATbHBIX YCYIINIA, TTPeATIpU-
HSITBIX ITpeIIeCTBeHHMKAMM -MCCIeIOBATeISIMU, TOCBSITUBIIMMY cebst pabo-
Te HaJl 3TO¥ TeMaTuKoi. HaM rpeacTaBiisieTcst, UTO IMCKYCCHST He OKOHYEeHa.

HecoMHeHHO, 06a TepMIMHA OTHOCSITCS K CUTYaLMSIM, CBSI3aHHBIM C ITPOTY-
BOpeunsIMU B ITpaBoBoii chepe. Opuamyecknit KOHGIMKT MOXKET OBITH OTIpe-
IeJieH Kak IMPOTUBOpeUre MeKAY MHTepecaMy U ITpaBaMu CyObeKTOB, KOTO-
pbIe KacaloTCs pa3IMyHbIX ITPABOBBIX HOPM WJIM HOPMATUBHBIX aKTOB. FOpu-
IMYECKUIA CITOp JKe MOKET ObITh OIpefeseH Kak KOHMIMKT MEXTy CTOPOHa-
MM, BOSHUKIINIA B CBSI3Y C Pa3IMYHBIMM TOJIKOBAaHUSIMM HOPM ITpaBa, BOIIPO-
caM¥ UX IIPUMEeHeHMUs], MUHTePITPeTaIMsIMU U T.[I.

Takum 06pa3om, opuaANIecKit KOHQIVKT SIBsIeTCS 60s1ee M POKUM I10-
HSITMEM, KOTOPOE MOXKeT BKII0UaTh B cebst opuandeckuit crop. IOpuanye-
CKUI CIIOp K& MOXKET ObITh PAaCCMOTPEH KakK OMH M3 BUIOB IOPUANIECKOTO
KOHQUIMKTA, CBSI3AHHBI C KOHKPETHBIMM ITPaBOBbIMY BOIIPOCAMM U CITOpa-
MM MEXIy CTOPOHAMMU.

S VrionmHoMoueHHbIi ripu [IpesugenTe Poccuiickoit @egepaiinu mo npaBam pedbeHka. Obu-
umanbHbli caiit. URL: //http://www.deti.gov.ru/articles/news/mariya-1-vova-belova-
predlozhila-razvivat-dosudebnoe-ureg ulirovanie-sporov-o-vospitanii-detej (mata o6paieHus:
04.03.2023).
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MbI pesiyiaraemM 06paTUTh BHMMAaHMeE Ha Psif] aClIeKTOB, KOTOPbIE CUMTA-
€M CBSI3aHHBIMM C aHAJIM3UPYEMOII IPOOIEMATUKO.

IOpuandeckast KOHOAUKTONOTUS — MEXIUCIUTUIMHAPHOE HayYHOEe Ha-
TpaBJIeHNe, MPeIMeTOM MCCAeA0BaHMS KOTOPOTO SBISIIOTCS I0PUAMYECKUe
KOHQUIMKTBI, UX TIPUPOJA, TPUUMHBI BOSHUKHOBEHMSI, 0COOEHHOCTY Pa3BUTUS
¥ MeTO[Ibl paspenieHus. Ha Hamm B3misiI, HayuHOe HampaB/ieHne choKycupo-
BAHO Ha M3Y4YeHUM KOH(IMKTOB, CBSI3aHHBIX C IPABOBBIMY OTHOIIEHUSIMU U
MpolleccamMmy yepes Mpu3My COLIMaabHO-TTPABOBOTO aHa/M3a M He B MOJTHO
Mepe YUYMUTHIBAET, UCIIOb3yeT IICUXOIOTMIECKMI TTOAXO0/T B CBOMX MCCIeI0Ba-
HUSIX ¥ TIOKA MaJIO y/IeJIsIeT JO/KHOe BHMMaHMe TICUX0I0TMYeCKYM acTieKTaM
B3aMMOZEVCTBYS MEXIY yIaCTHMKaMM KOH(MKTA. TeM He MeHee CYIeCTBY-
0T IICUXOJIOTUYECKIE UCC/IeIOBaHNSI, KOTOPbIe MOTYT OBITh ITOJIE3HBI B pab0-
Te KOHQIMKTOJIOTOB ¥ IOPUCTOB, HATIPUMEP, UCCIIEIOBAHMS O BIUSIHUY 3MO-
LM ¥ MOTUBAIMIA Ha TTIOBe/IeH)e B KOHGIMKTHBIX CUTYAIMUSIX, 0 MEXaHM3MaX
TIPUHSITYS PellleHnii U 0 criocobax pasperneHns KOHGIMKTOB. VIConb30Ba-
HJ€e TICUXOJIOTUYECKUX 3HAHW U METOIOB MOYKET [TIOMOYb JTyUIIIe TTIOHSTh MO-
TUBALIVY U TIOBeJIeHMe YUaCTHUKOB KOHGINKTA, a TaKKe pa3paboTaTs 6ojee
3¢ddeKTUBHBIE CTPATETUM 110 YPETYIMPOBAHNIO KOH(IMKTA.

Takum 06pa3oM, MHTETrpamys MCUXOJOTMIECKOro MOAX0a B opuande-
CKYI0 KOH(MIMKTOIOTUIO MOXKET ObITh ITOJIe3HbIM HaIlpaBJIeHMEM [IJIsT Jajlb-
HeMIIX UCCIeqOBaHMIi M Pa3BUTHSI 3TOV 061aCTH, UYTO ITO3BOIUT GoJTee ITy-
60KO ¥ BCECTOPOHHE M3y4yaTh M IOHMMATb Pa3IMyHbIe aCTIEKThI KOH(PIMKTOB
B I0pUINYECKOi cepe.

3mech cemyeT 06paTUTh BHUMaHME Ha KOHMIMKTOMIOTHIO KaK MEKAMCIIN-
TJIMHAPHYIO 06/1aCTh 3HAHWI, KOTOPAs C HeJaBHUX ITOP M3 COI[MOIOTUYECKIX
HayK BCTPO€HA B paMKM ITCUXOJTOTUYECKMX Y BMECTE C TEM IOCTaTOYHO CaMO-
CTOSITETbHA U MTPOAOJIKAET pa3BMBaThCs. M 3eCh B IEPCIIEKTMBE MbI BUIUM
X HECOMHEHHOe B3auMHOe oboraiieHne, MOCKOAbKY KOHMIMKTOIOTHS KaK
Hay4YHas AVMCIUIUTMHA 00beAVHSIeT 3HAHUSI ¥ METOJIbI U3 PAa3JIMUYHBIX 0671a-
CTel, BKIII0Uasi COLMOJIOTUIO, TICUXOJIOTUIO, TIPaBO, SKOHOMUKY U T.1. [Icuxo-
JIOTUYECKMIA TTOIXO/T, MCITOTb3YeMbIii B KOH(IMKTOJIOTMM Kak 6a30BbIit, MMe-
eT 6oJbIIIoe 3HAUeHNMe Y TOMOTaeT PacIIMPSITh Hallle TIOHMMaHMe U aHaJu-
3MpPOBaTh MOTMBALIWY, TTIOBEJIeHE YUYACTHUKOB KOHMIMKTA, a TakKe pa3pa-
6aTbhIBaTh 3(PheKTMBHbIE CTpATeTUM penieHnst KOHPIMKTOB. B TO ske Bpemst
COIIMOJIOTMYECKMIA aHAIN3 TTOMOTAeT OCMBICJIUTh KOHTEKCT U COIMaIbHbBIE yC-
JIOBMSI, B KOTOPBIX BO3HMKAIOT KOHQIMKTHI, a PaBOBbIe 3HAHMSI HEOOXOI M-
MBI JJ151 TIPYMEHEeHNST 3aKOHOIaTeIbCTBA U MTPABOBbIX MTPOLIEAYD, UCIIOIb3Y-
€MbIX B pa3pelieHny KOHPIMKTOB. [To3ToOMy MHTerpanys 3HaHUi ¥ METOZOB
U3 pas3IMUHbBIX 001aCTel 3HAHMI TOMOTAaeT JOCTUYb O0jIee TIOJTHOTO U TITy60-
KOTO TMTOHMMAaHMSI KOHMOIMKTHBIX CUTYaIuii 1 UX 3PHEKTUBHOTO peIeHus.

Taxk, HapuMep, OHTOIOTUYUECKMIA TTOAXO/T, B KOHMIMKTOMIOTUY ITO3BOJISIET
YBUIETb KOHMIMKT He TOJIBKO KaK Hab0p MOBeIeHUYeCKUX PeaKInit 1 IeicT-
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BUIA, HO ¥ KaK (0)eHOMEH, 3aJI0’KeHHBIV B 0COOEHHOCTSIX BOCITPUSITUS U OLIeH-
K COLIMAJIbHOM peaJibHOCTH. B pamMKax 3TOro Imogxoja BakHOe 3HaueHNe
MIPUIAETCS He TOMbKO (OpMaIbHBIM MTPaBMUIaM M 3aKOHAM, PETYIUPYIOIINM
KOHQUIMKTBI, HO ¥ CYObeKTUBHBIM IIEHHOCTSIM, YOEKIEHNUSIM ¥ MOTUBALVSIM
YYaCTBYIOIIMX B HUX.

V>keBcKas IIKOJ1a KOH(IMKTOIOT MM, OCHOBaHHAsI mpodeccopom Hukomaem
Wnbuyom JIeOHOBBIM, BbIAENSIET TPU YPOBHSI OHTOJIOTMYECKON PeasbHOCTH
VHIVBUIYJTbHBIN, COLMATbHBIN ¥ 00beKTUBHBIN. IHOVMBUAYaTbHbIN YPOBEHD
OTMChIBAET OHTOJIOTMYECKYIO PEATbHOCTD, CO3aBaEMYI0 KasK/IbIM YeJIOBEKOM
B OTJI€JTIbHOCTH, COIIMAIbHBIN YPOBEHB — OHTOJIOTMUYECKYIO PeaIbHOCTh, (hop-
MMPYEMYIO B3aMMOZEICTBMEM JIIOJIei B COLMAIbHON cpeie, 00 beKTUBHBIN
YPOBEHb — OHTOJIOTMYECKYIO PEaTbHOCThb, KOTOPAs CYIIeCTBYET HE3aBUCUMO
OT BOCIIPUSITUS ¥ OII€HKM ee yJacTHUKamMu. OHTOJIOTMYeCKIi TIOIX0, OTIpe-
IeJIsist ueJioBeKa Kak aKTMBHOTO, KOHCTPYMPYIOIIETO COIMATbHYIO0 PeabHOCTD,
TT03BOJISIET TTOHSTH B3aMMOCBSI3b 00pa30B KOHGMIMKTHOM CUTYal U Peab-
HOTO TTOBefleHMsI B KOHMMKTe. YeloBeK M MUp, BCTyMast BO B3aMMOZECT-
BUE, 00Pa3yIoT 0COOYI0 OHTOJIOTUYECKYIO PeaJTbHOCTD, MO0 YeIOBEK Haelsi-
eT 00BbEeKThI ITOTO MMpPa Pa3JIMUYHBIMU CMbICIAMMU, [IeJIaeT UX 1€ HHOCTHBIMM
1160 OTBepraeT TaKOBbIE.

Takum 06pa3oM, OHTOJIOTMYECKNI TTOAXO TTO3BOJISIeT 6ojee TITyoOoKO U
TTOJTHO TIOHSITh KOH(IMKTHYIO CUTYAIIMIO, YIUTHIBAST HE TOJTbKO TTOBEIeHYECKIEe
aCITeKThbl, HO ¥ BHYTPEHHME MOTUBBI, IIEHHOCTY ¥ B3aMMOJIECTBYIE yUaCTHM -
KOB B COIIMA/IbHOV cpefie. M 3TOT B3IJIsIT BeCbMa MHTepeceH, HalipuMep, C TO4-
KV 3peHMs YIITyOIIeHHBIX TeOPETUKO-ITPABOBbIX MCC/IeIOBAHMIA.

dakTMUeCcK Ha CeTOMHSIITHMIA eHb IOPUCTHI B CyeOHBIX IMPOLieccax pe-
IIAIOT CITOPbI, OHAKO He paspeniaioT KOHGIMKThI. OgHa CTOpOHA BCeraa Ipo-
UTPBIBAET, UTO BEET K Na/IbHEIIe ScKaaun, 7a ¥ 3a4acTyi0 BhIMTPaBIIast
CTOPOHA OCTAeTCsI HeIOBOIbHA ITPMHSITHIM pellleHMeM, ITOCKOIbKY OHA MHAUe
TpecTaBiisiyia cebe yaoBIeTBOpeHme cBoero Tpebopaumsi. Paboraet popmy-
J1a «BBIMTPBIII-ITPOUTPHILI».

U 31€ech BaXKHO OTMETUTD, UTO TTO3ULINS, 3asIBJIEHHAs B CyIeOHOM CIIOpe,
YacTo He TOKIeCTBEeHHA IMMOTPeOHOCTSIM, MHTepecaM, [IEHHOCTSIM yYaCTHUKA,
KOTOPBIiA caMm JIJist ce6st UX He Onpeneni B MOMEHT 3apOosKAeHMs KOH(IMKTa
", COOTBETCTBEHHO, OHM OCTAIOTCSI He MPOSIBJIEHHBIMM B X0O/T€ CyOITPOM3BO]I -
CTBAa, MOCKOIbKY HOPMbI MaTepHabHOTO 1 ITPOIeCCYaTbHOTO ITpaBa He pery-
JIMPYIOT MOTUBAIIMOHHYIO, TICUXOJIOTMYECKYIO Chephl.

IOpucThI He paboTaloT ¢ 06pasamy KOHQIMKTOB JOBEPUTEIEN Y OTIITOHEeH-
TOB, C MX IMYHOCTHBIMM OCOOEHHOCTSIMM B BOCIIPUSITUM COOBITUI, UX UHTEP-
TpeTanusiMi B CMJTY OObeKTUBHOTO Mpeiesia I0pUaMIeckoro MHCTPYMEeHTa-
pusi. OHM OIIpeesiIOT ¥ BhICTPaMBAIOT CBOIO IMTO3UIINMIO MM MMO3ULIVIO JOBE-
pPUTENST UCXOsI M3 OYKBBI U qyxa 3aKOHA. 3/1eCh MOXKHO TOBOPUTD O (hopmy-
JIaxX «IIpaB-BUMHOBAT», «3aKOHHO-HE3aKOHHO». CTpeMyIeHye K 00beKTUBHOCTH
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¥ pallMOHATbHOCTY B CBOEJ paboTe, MOTpykeHMe B KOHGIMKTHI B KOHTEKCTE
3aKOHOB M HOpPM, a He Ha OCHOBe 3MOILIVIi, MOTMBAIIMI1 OTPAaHUYMBAETCS IIPO-
(eccroHaIbHBIM BOCIIPUSITVIEM OOCTOSITETBCTB JIeJIa, [TOCKOJIbKY OIIeHKA Y VIH-
TepripeTanus 6a3upyrTCsS Ha MpaBoBOM aHayn3e. CyJi Takke IPUMHMMAET pe-
1IIeH}e B COOTBETCTBMM C 3aKOHOAATe/IbHBIMI HOPMaMM, a BOIIPOCHI 3MOIINIA,
YYBCTB, MHTEPECOB, TTOTPEOHOCTEN, OIIEHKM CIIPaBEIJIMBOCTY U YIOBJIETBO-
PEHHOCTY CTOPOH IIPY PeIIeHNY CIIopa OTAAHbBI Ha OTKYI KOH(MIMKTYIOIINM
yJyacTHMKaM. Kpome TOTO, Cy MOKET YUUTHIBATh TOBKO T€ TPeOOBaHMSI, KO-
TOpBIE 3asIBJIEHBI B MICKe WJIM OTPaskeHbl B kajo00e, a He BCe HI0AHChI, BbIXO-
ISIye 3a mpeMeT Cropa B 11eJIoM. B pesysbTaTe NpUHSITHUS pellleHUs y4acT-
HMKJ MOTYT YyBCTBOBATh Ce€0ST HEYIOBIETBOPEHHBIMM, UTO MOKET ITPUBECTHU
K JaJbHeIel 3cKaaaluy Uau K BOSHMKHOBEHMIO HOBBIX IIPOTUBOCTOSIHUIA.

O6parmiast BHMMaHMe Ha CyneOHYI0 MTPAaKTUKY, Mbl BUIMM, YTO COOTHOIIIEe-
HJe KOJIMYeCTBAa MUPOBBIX COTIANIEHN B CyIax U 3asiBJIEHHbIX TPeOOBaHMIA
HeComnocTaBUMBbI®. U 3leCch BO3HMKAET MHOKECTBO BOTIPOCOB K Y4aCTHMKAM
Tpoliecca, I0pucTam, cyneoHo cucreme. OOMH U3 HUX MOKET 3By4aThb TaK:
UAET IV TIPAaBOBOE PeryanpoBaHye U MPaBOIIPUMeEHeHNe TT0 MyTYU COT/IacoBa-
HUSI MIHTEPECOB U TOTPeOHOCTel KOHPIMUKTYIOIMX yUaCTHUKOB? OTHIOAb HeT!

Ha Ha1i B3I, COCTSI3aTe/IbHBIN ITPOIIeCcC B CBOeM MPOSIBJICHUM ITPY pa3-
pelieHnst PUANIECKOro CIopa, a TeM 60siee KOH(IMKTA, CTAHOBUTCS MeHee
3bGeKTMBHBIM U U3KMBaeT cebs. [lymaeTcs, YTO COBpeMeHHas IpuandecKast
MMPaKkTHKa NOATBEPsKIAEeT 3Ty TEHAEHIIVIO. BEIUTPATh CIIOP — 3TO TOABKO MOJ-
Iena, TOyYMUTh SKeJlaeMbIii pe3y/IbTaT 10 BCTYTUIEHUIO CyIeOHOTO pereHus
B CWJIY IPU OTKase HEeyOBAETBOPEHHOM CTOPOHBI €r0 UCHOMHSTh — 3TO OT-
IeJIbHBIN I0PUAMUECKIU «KBECT», KOTOPBIN MOKET 3aHSITh IJUTEIbHOE Bpe-
MSI U TIOTPeOOBaTh JOIMOTHUTEIbHBIX 3aTPaT.

Ha mpoTsbkeHuu psifa jeT 3aKOHOAaTeldb M MPaBONpUMEHUTe/b MIpe[ -
MIPUHUMAJIY PsiJI TOTIBITOK MU3MEHUTb CUTYyalMio’. B CBSI3M € 3TUM MOTYyUMIN
pa3BuTHe HOBbIE BUIbI U oaxonbl APC (manee — anpTepHAaTUBHOE paspelie-
HHe CIIOPOB), B TOM UMC/Ie ¥ Meaualys, KOTopasl B HacCTosIee BpeMs MmMme-
eT MHOXXeCTBO HaIlpaBJIeHM, TAKUX KaK (acuIUTalMOHHAsI, HappaTUBHasl,
TpaHcdopMaIMOHHAsI, BOCCTaHOBUTe/IbHAs. Ciola BKIIOUEHbI BOCCTAHOBU-
TeJbHbIe TEeXHOJIOTMM, TIOMOTAIINe pa3peniaTbh KOHOAMKTHBIE CUTYaAINNA,
CBSI3aHHbIE C KPUMUHAJIbHBIMM CITy4YasiMM, TPABOHAPYIIIEHUSIMU U TIPECTY-

¢ Cymeb6Hass cratructuka. Obunmanbubiii caiit. URL: https://sudstat.
ru/?ysclid=lhfm2mh21t481252894 (nata ob6parenus: 04.03.2023).

706 anmbpTepPHATMBHOI IIPOLIeIype YPEryIMPOBaHMS CIIOPOB C y4acTHeM ITOCpeIHMKa (TIPo-
uenype Mmenuauum) : ®emepanbHbiit 3akoH oT 27.07.2010 1. N2 193-®3; O BHeceHUM M3MeHeH it
B OTZHeJIbHbIe 3aKOHOHaTebHble akThl Poccuiickoit @enepaunm : enepasbHblil 3aKOH OT
26.07.2019 1. N2 197-®3; O HEKOTOPbIX BOIIPOCAX NOCYAEOHOTrO yperyaMpoBaHusl CIIOPOB, pac-
CMAaTpPUBAEMbIX B ITOPSIIKE TPAXKIAHCKOTO ¥ apOUTPasKHOTO CYIONPOM3BO/ICTBA : ITocTaHOBIIE-
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TJIEHUSIMA. DTO HOBbIE BO3MOKHOCTHM IIMBUIM30BAHHOTO pa3perieHnst 1pu-
INYeCKUX KOH(IMKTOB.

Bmecre ¢ TeMm mpakTuka pasperieHnst KOHQIUKToB uepe3 APC rmokasbl-
BAEeT, YTO COBpPeMEeHHbIE BbI30BbI TPEOYIOT HE TOJNIBKO MHBIX, 60/iee TITyO0KUX
KOHQIMKTOIOTUYECKUX VCCIIeIOBAHMIA OPUANIECKMX CTIOPOB ¥ KOH(MIMKTOB,
HO TaK>ke ¥ HOBBIX KOMITETEHIIV ITPO(heCCMOHATLHOTO ITPAaBOIIPUMEHUTEIS.
CTaHOBUTCS ITOHSITHBIM, UTO He 0OOMTHCh HaM 6e3 HOBBIX KOMIIETEHLIMI U
KOMITETEHTHOCTY I0PUCTA B 06/1aCTV KOHMIMKTOIOTUM, TICUXOJIOTUM, TTeIaro-
I'MKM, KoOMMyHUKauuit. [Ipodeccronansl, obnamarmoye TaKMMY HaBbIKaMM,
c1rtoco6HbI 6051ee 3(phHEeKTUBHO BECTU TTEPEeTrOBOPhI M HAXOAUTH KOMITPOMMC-
CbI, KOHCEHCYCHI, @ TAKKe TTPeA0TBPaNiaTh 3CKAIAIMI0 KOHGINKTA 0 cyae6-
HOTO Ipoliecca. B 11e;1oM, MOKHO CKa3aTh, UTO Ha COBPEMEHHOM 3Tare pas-
BUTHSI 00IIIeCTBa TPeO6OBAHMS K KOMIIETEHIMSIM I0PUCTOB 3HAUUTEIBHO pac-
MIVIPSTIOTCSI M YCOIOKHSTIOTCSI, YTO M TTOKA3bIBAET MpaKTUUecKuii onbIT. CoBep-
IIEHCTBYSI CBOM KOMIIETEHIMM, MIIELIMAIMCThI ITOTy4aloT 06pa3oBaHme, CBSI-
3aHHOE C S9KOHOMMKOI, TICUXO0JIOTMEeN, KOHMIMKTONIOTHEN, 1 He 6e3 ycriexa
MCITOTB3YIOT €ro B Iopuandeckoit cdepe. Takoe Morpy>keHye B HOBble 3HAHMS
JIJISI FOPUCTA — 9TO pa3BUTHME HOBBIX HATPaBJIEHU B CAMO IOpUCTIPYAEHIIVNA.

B HemaBHEM IPOILJIOM aHKETUPOBAHME CTYIEHTOB-IOPMCTOB MOKA3bIBa-
JI0, UTO B Mpoliecce 06yueHMs ¥ M0 OKOHUYAHMM By3a OHM He TOJbKO He TIPu-
obpeTayi HaBbIKM aJTbTEPHATUBHOTO pa3pelieHus ClIOPOB, — Y 00yJaromX-
€SI OTCYTCTBOBAJIA MH(OPMALMS O CYIIeCTBOBAHMM TAKUX CIIOCOOOB U TEXHO-
noruii. Hazpena HeO6XOOMMOCTh M3MEHEHMS TTOAX0Aa B BBICIINX YUeOHBIX
3aBeJleHMSIX K OOYYEeHMIO MHBIM BO3MOKHOCTSIM paspelneHus KOHMIMKTOB
U CTIOPOB, MHAYEe B YCJIOBUSIX COBPEMEHHBIX BI30BOB 3TO MOXKET ITPUBECTU K
TOMY, UTO BBIITYCKHUKM OYIyT HECTIOCOOHBI 3¢ (HEKTUBHO pemiaTbh KOHGIMKTHI
B IIpoI1iecce cBoeit mpodeccMoHaNbHOM AesITeIbHOCTH. M 9TO BechbMa MoKasa-
TeJIbHAsI CUTYaIVs He TOJbKO JIJIsI yIIOMSIHYTOV COIMAaMbHO IPYIIIIBI — OyIy-
HIMX MPOo¢eCcCUOHAIOB B 06/IaCTY PeIeHys CIIOPOB, HO U JIJISI BO3MOSKHOCTE
YJIeHOB COIlMyMa aZieKBaTHO PearnupoBaTh Ha CIIOPHbIE CUTYaAlIUM U pellaTh
KOHGIMKTHI®. [ToKa 6GOMBIIMHCTBO YUaCTHMKOB COIMAIbHBIX OTHOIIIEHWIA ie-
JIaTh 9TO HE YMEIOT ¥ HEOOXOAVMMbBIM OITBITOM He 06J1a/Ial0T, UTO IMOATBEPKIA-
eTCsI aHAIM30M paboThI ¢ KOHGIMKTAMM U CTTIOpaMU, Yepe3 UX aibTepHATHUB-
HOe pa3pelleHne, B TOM UKCIe M MeOUaTUBHbIE TEXHOIOTUN’.

8 CMm.: Kanenuykosa E. FO., Tamaypos A. A. TIpo6ieMbl IpYMEHeHMST MeIali B yTOJIOBHOM
cynonpoussonctse Poccun // HayuyHo-TexHMYeCKOe ¥ COLMaabHO-3KOHOMMUYECKoe pa3sBUTHe
HanpHero Bocroka Poccun. Matepuaibl CTyieHUeCKOi MesKBY30BCKO HAyUHO-IIPAKTUUECKOM
KkoHbepeHuuu / ox, pex. 1. K. Bparepa, U. 1. JiutBuHoBa. M. : HayuHbIit KOHCYnbTaHT, 2019.
C. 25-32.

° CMm., Hamp.: TaTaypoB A. A. Meguanus Ha CaxanuHe: mpobiembl pa3Butusi // [Ipobiembl
pPa3BUTHS COBPeMEeHHOI HayKu : pyHIaMeHTalIbHbIe U TPUKIALHbIE UCCIeN0BaHNS (TeXHIUe-
CKMe, 9KOHOMIYecKue, colianbHble, humocodckue, McTopuueckue, negarornyeckie, mpaBo-
BbI€ TEHIEHIMMN) : MaTepuasibl V BCEPOCCUIICKOM HayUHO-TTpaKTUUeCcKoii KoHdepeHImu Caxa-
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Pabora c rpynmnamMu Jiofieit pa3Horo Bo3pacTa, COLMaabHOTO YPOBHS. 00-
pa3oBaHus, 06yJaIoIIMXCSI Ha KypcaxX Meualii, T03BOJIsIeT Ce/IaTh BHIBOJL, O
TOM, UTO MPaKTUIeCckoe 03HaKOMJIEHIME UX C a3aMU KOHGIMKTOMOTMM, HaBbI-
KaM¥ IIpUMMeHEeHMs TeEXHOJIOTUIT Meaualny, BeleHs TIeperoBopoB JaeT I0-
JIOKUTENbHBIN 3 (EKT B KOPOTKMIA CPOK ¥ OKa3bIBAET BIMSHIME HA B3aIMO-
IejicTBMe U pelieHre KOH(PIMKTOB B CAaMUX TPYIIIAx, MX YYaCTHMUKOB B MPO-
deccronanbHOI cdepe, B IMUHOM KU3HU U B OOIIECTBE B IIEJIOM.

13 BbIIIeN3/105KEHHOTO MOKHO CllesIaTh OTpeelieHHbIe BbIBOZbI.

B HacTosiiee BpeMs B chepe I0pUIANIECKNX CITOPOB ¥ KOHQIMKTOB BECh-
Ma BOCTpebOBaH He CTObKO I0PUCT, BOOPYKEHHbBIN COCTsI3aTeTbHBIM MTPOIiec-
COM, CKOJIbKO I0PUCT-MeAraTop, 06/1aa1o01ii 601ee rMOKMMMU KOMITEeTeHIIN -
sMu. BMecTe ¢ TeM BJIaleHNsI MeIMaTUBHBIMM HaBbIKaMM, TEXHOJIOTVSIMMU JIJIST
paspeleHus TPOTUBOPpeUNit HeJocTaTouHO. Heobxonymbl 6oiee pyHmameH-
TaJbHbIe TeOpeTHUYeCcKye KOHGIMKTOMOTMYeCKIe CCIeI0BaHMsI PUUKH, YC-
JIOBUA, TOPOKAAIOIIMX IOPUIMUECKIE TTPOTUBOCTOSIHUS yYaCTHUKOB, BOCTpe-
60BaHbI OUCKY 3aKOHOMepHOCTel HopMUPOBaHMSI, PA3BUTHUSI U YPETyAUPO-
BaHMS KOHQUIMKTOB B SMIMpuueckoii cepe. [To HamreMy MHEHMIO, Ha3pesia
Heob6xoAMOCTh (hOpMUPOBaHUSI HOBOTO 06pa3a MpefcTaBUTeNs puanye-
CKo¥ Tpodeccum 1 coobIIecTBa — I0PUCTa-KOHGIMKTOIOTA.

HoBast mpodeccust TpebyeT HOBbIX KOMIIETEHIINIA M KOMITeTeHTHOCTH. Crie-
IyeT 0OpaTUTh BHMMaHMe Ha ITPOrpaMMbl BY30B, T/ie, [I0-HalleMy MHEHUIO,
HeJ0CTAaTOYHO I'TyOOKO ITPOUCXOOUT MOrpyskeHe B KOHGINKTOIOT IO, ICUXO-
JIOTUIO0 IMYHOCTY YYaCTHMUKA IOPUIAMNUECKOTO CTI0pa, KOHMIMKTA, TEXHOIOTUY
MX YPeryJMpoBaHMs U IPpUMUPeHMs. BaxkHO monyueHne GpyHaaMeHTaTbHbIX
3HAHMII B 06/1aCTY KOHMIMKTOIOTVN, TTO3BOJISTIONIMX ITIOHVMMATh IPUYMHBI BO3-
HUKHOBEHMS KOH(MDIVIKTOB, MX AVHAMMKY Y MEXaHM3Mbl YPEeTyIMpPOBaHMs, TTPU
9TOM IMPOTrPaMMbl 06YUEHMS JO/DKHbBI ObITh MTPAKTUKO-0PUEHTUPOBAHHBIMM.

CoBpeMeHHbIe BbI30BbI TPEOYIOT pearMpoBaHMs He TOIbKO OT Kjaccuye-
CKMX IIMBWINCTOB M KPUMMMHAIUCTOB. TeopeTuueckue MO3HAHMS, MPAKTHU-
YyecKye HaBbIKM B KOHMIMKTOMOTUY, MeAVAII, YMEeHIe BECTHU ITePerOBOPbI
CTaHOBSTCS Bce Oojiee BaXKHBIMM B COBpeMeHHOIt ku3Hu. [Ipodeccronannb-
Hasl IesiTeJIbHOCTb I0pUCTA-KOHMIMKTONIOTa MOXKET CTaTh OJHO U3 BaskHeli-
MIMX ¥ BOCTPeOOBaHHBIX B Oikaiiiiem OyayliemM U SBUTbCSI OUeHb aKTyallb-
HBbIM M TI€PCIIeKTUBHBIM HaIlpaB/IeHVEM Pa3BUTHSI COBPEMEHHOI opuauye-
CKoi1 rpodeccum.
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VIK 340.1

PA3PEIIEHUE KOH®JIUKTOB
KAK OCHOBAHUE ITPABA:
OIIBIT MO3UTHUBUCTCKON IOPUIUYECKOI HAYKU

M. [I. Top6GyHOB
Hucezopodckuti 2ocydapcmaenHaiii yHusepcumem umenu H. H. Jlobauesckozo

[Moctynuna B pemakiuio 14 mapta 2023 T.

AHHOTAIMSA: B JAHHOI CTaThe pacCMaTPUBAOTCS QyHIaMeHTalbHbIE TEOPe-
TUYECKME TIPEIIIOChLIKM TPOGIEMbBI pa3pelieHNs] PUINIECKIX KOH(IMKTOB
B POCCMIICKOJ TOCYIapCTBEHHO-TTPaBOBOI cucTeME. ABTOP OTMEYAET, UTO JI0-
MMUHUPYIOLIAs JOKTPUHA OTEUECTBEHHOTO PAaBOBOT'0 MO3UTUBM3MA COIEPSKUT
B cebe nBe (PyHIaMeHTaIbHbIX YCTAHOBKY, IIPEMSITCTBYIOINI/ME TaPMOHM3AIUA
OGIIIECTBEHHBIX OTHOIIEHNII Y CHUKEHMIO MX KOHMIMKTHOCTH: OTTOCYIapCT-
BEHHbBII XapaKTep BJIACTV M HEJOCTATOUYHbBIN YUET COLMAIbHBIX OCHOBAHMIA
mpaBa. B KauecTBe MO3UTMBHOTO OITbITA Pas3pelleHNs JaHHbIX ITPOOJIEM B IIpa-
BOBOI1 Teopuu 1 3 HEKTUBHOI MHTErpaLliy TEOPUM KOHGIIMKTOB B ITPaBOIIO-
HMMaHWe MPUBOIUTCS JOKTPMHA aHATUTUUECKO I0PUCIIPYIEHLIUMA.

KiroueBbie ci1oBa: Teopust KOHGIMKTOB, KOH(MIMKTOMIOTHS, TPaBOMTOHMa-
HIe, IPABOBOI MO3UTUBIM3M, aHAIUTUYECKAS IOPUCIIPYIEHIIMS.

CONFLICT RESOLUTION AS THE BASIS OF LAW:
THE EXPERIENCE OF POSITIVIST LEGAL SCIENCE

M. D. Gorbunov
Nizhny Novgorod State University named after N. I. Lobachevsky

Abstract: this article discusses the fundamental theoretical prerequisites for
the problem of resolving legal conflicts in the Russian state-legal system. The
author notes that the dominant doctrine of domestic legal positivism contains
two fundamental principles that prevent the harmonization of social relations
and reduce their conflict: the state nature of power and insufficient consideration
of the social foundations of law. The doctrine of analytical jurisprudence is
given as a positive experience in resolving these problems in legal theory and
effectively integrating the theory of conflicts into legal thinking.

Key words: conflict theory, conflictology, legal understanding, legal positivism,
analytical jurisprudence.

[Tpo6iema BLICOKOTO YPOBHSI KOHMIMKTHOCTY POCCUIICKOTO 06IIIecTBa He-
pa3pbIBHO CBsI3aHA C AEHCTBYOMIEl rOCyAapCTBeHHO-TPaBOBO CUCTEMOIA.
[TpakTHUeckasi CTOpOHa 3TOTO BOIIPOCA HAXOAUTCS B IEHTpe HAYYHOI AyC-

© lopbyHos M. [I.., 2023

’I 28 XYPHA OPUONYECKOM AHTPOMONOTMM U KOH®AMKTONOTMM

JOURNAL OF LEGAL ANTHROPOLOGY AND CONFLICTOLOGY




lopbyHoB M. [l. PaspelueHne KOHPAMKTOB Kak OCHOBaHME NpaBga...

KYCCUM B paMKax I0pUIMIeCKO KOH(QIMKTOMOTUY U He BbI3bIBA€T COMHEHMS.
BaskHOCTB pelieHs Boripoca 3G PeKTUBHOTO0 BAUSHUS rOCyJapCTBEHHO-TIpa-
BOBOJ1 CHICTEMBI Ha KOHMIMKTHI B 06111€CTBE 00YC/IOBI€HA TEM OTPOMHBIM I10-
TeHI[1aJIOM, KOTOPbIM OHA 00J1aJiaeT Jjisl COI/IacCOBaHMSI OOIIeCTBEeHHbIX MH-
TepecoB, rapMOHM3ALUY OOIIeCTBEHHbBIX OTHOIIEeHNI, GOPMUPOBAHUS CHUC-
TeMbI I0PUINUECKM TapaHTMPOBAHHOTO MeXaHM3Ma pa3perieHns] KOHQINK-
TOB U MIPOOWIAKTUKM X BOSHUKHOBEHMS. [I[pUXOAUTCS KOHCTaTUPOBATD UTO
poccuiickoe rocyapcTBO U MPaBo peann3yeT 3TOT MOTeHLIMaI HeIOCTaTOUHO
s dexTnBHO. Kak mpaBusio, B oTeueCTBEHHO HayKe MPUYMHbBI 3TOT0 HaX0-
ISTCS B IPAKTUUYECKOI TJIOCKOCTY M CBSI3bIBAIOTCSI, B YACTHOCTM

— C CHU3KUM (DaKTUMUYECKMM YPOBHEM MCITO/Ib30BaHMS aIbT€PHATUBHBIX
CII0CO60B YperyaMpoBaHus CITIOPOB B ITPAKTHKE paspelieHnst KOHQIMKTOB;

— HeI0CTaTOYHOI 3 HEeKTUBHOCTHIO FOCYIapPCTBEHHBIX MEXaHU3MOB CO-
I7ITaCOBaHMSI MHTEPECOB IrpakaH B KOHKPETHbIX YaCTHOIIPABOBBIX CIIOPAX;

— IIpe3yMIII[M e TOCYIapCTBEHHOTO ¥ MHOT'O ITyOIMYHOTO MHTepeca B CIO-
pax BepTUKaJbHOTO XapaKTepa MeKAY YaCTHBIMU U OUIMATbHBIMMU JIAIIA-
MU (OpraHamu);

— CJIOKHOCTbI0, HeIOCTYITHOCTBIO ¥ 3aTPATHOCTBIO MCIIOb30BaHMSI TOCY-
IapCTBEHHBIX CIIOCOOOB YperyaMpoBaHms KOH(IMKTA TpaskaaHaMI;

— HECOBEPIIEHCTBOM CUCTEMbI TApaHTHUIA IPaB U CBOOO CYO'bEKTOB ITpa-
Ba, ITPAKTUKY UX peanu3aiuu 1 3aliuUThl U T.1.!

[Tpu aTOM TEOpETMUECKAST CTOPOHA BOIIPOCA SIBJISIETCS He MeHee BaykKHOI,
YUUTBIBASI CTETI€Hb CBSI3Y OPUANYECKOV MTPAaKTUKM, ITPABOBOI HAYKU U CO-
[[MAJIBHOTO OITbITaZ%.

oMMHMPYIOIIEe TorMaTNYecKye MOIX0Abl K TOHMMAaHMIO ITpaBa U rocy-
JIlapCTBa, X POJIX B pa3pellieHn KOHMIMKTOB ¥ rapMOHMU3aI[MM 001eCTBEeH-
HBIX OTHOILIEHMI aKTVMBHO BIMSIOT Ha ITpodeCcCOHaTbHOE ITPaBOCO3HAHME U
00yC/aBAMBAIOT KaK MPaKTUKY MPABOIMPUMeHeHNsT U TTPaBOTBOPUECTBA, TaK
" 001IMe KOHIIeNTyaabHble YCTAHOBKM B ITPaBOBOI cucTeMe. Takue Karero-
P MPaBOTIOHMMAaHMSI, KaK CoIMaabHasi 00yC/IOBJIEHHOCTD ITpaBa, ero sddex-
TUBHOCTb U 1ieJieTio/iaraHye, xapakTep rocylapCTBeHHO BIaCTU U PUHIIM -
TTbI €€ TIOCTPOEHMSI, a TAK)Ke HAIlpaBJIeHHOCTbh HOPMATMBHOTO BO3EiCTBYS,
BO MHOTOM OTIpeAesSIIOT CITOCOOHOCTD TOCYHapCTBEHHO-ITPABOBOI CUCTEMBbI
paspemaTtb KOHQIMKTHI.

! Cm.: Maxuxa C. H. TIpyMupeHue CTOPOH B aJIMUHUCTPATUBHOM CYIOIPOU3BOJICTBE:
HOBOE B 3aKOHOJIATEIbCTBE, TEOPUM U TIpaKTHKe // JKypHasl asMUHUCTPATUBHOTO CYIOIIPOU3-
BozcTBa. 2019.N2 4. C. 5-11; Manurnosckas H. B. TIpo6ieMbl IpefcTaBIeHNs OTAEIbHBIX BUIOB
JI0OKa3aTelbCTB B apOUTPasKHOM IIpoliecce // AKTyalbHble TTPO6IeMbl 3aIUThI IIPaB 1 CBOOO],
JIMYHOCTY : MaTepuaibl Bcepoccniickoii HaydHO-pakTuyeckoii kKongepenimmn. 2018. C. 58-63;
3aswsinosa U. C., 303ynsa B. B. CoBepllleHCTBOBaHME MHCTUTYTA 3al[UTHMKA B YTOJIOBHOM CYH0-
rpousBoacTBe // Ob1iecTBeHHAst 6€3011aCHOCTb, 3aKOHHOCTD U ITpaBoIopsaoK B I1I Teicsuene-
tum. 2017. N2 3-1. C. 245-250.

2Cwm.: Kapmawos B. H. IOpuanyeckasi IpakTHKa Kak 00beKT (TIpegMeT) IIpaBOBOit HAyKY //
BectHuk Hmkeropopackoit akagemuu MBI Poccun. 2010. N2 1. C. 13-23
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[IpencraBsieTcsi, UTO LieseronaraHue Ha paspelieHyne KOHQIAUKTOB MO-
SKeT ObITh UaCThI0 KOHIIENITYaIbHOI OCHOBBI FOCYIapCTBEHHO-ITPABOBOJ CHC-
TeMbl. C/IelyeT OTMETUTD, YTO HOPMaTMBHOE PETy/IMpOBaHMe 001eCcTBa CBO-
ei1 6a30BoJ (PyHKIIMEI MMeeT obecIieueHe IPaBm/I YeJI0OBeUeCKOTO OOIIesKI-
TUSI, TIPU KOTOPBIX MHAVBUIBI CTIOCOOHBI YIOBIETBOPSITH CBOM MHTEPECHI 6e3
pycKa UX HapylieHusl. BO3MOKHOCTD peann3aliuy MHTEPeCOB CYObeKTOB 006-
[IeCTBEHHO XM3HY HATIPSIMYIO 3aBUCUT OT (POPMMUPOBAHMS KaueCTBEHHOTO
aJITOPUTMA JeCTBUIA B 001IeCTBEHHBIX OTHOIIEHUSIX, TPUIEPKUBASICh KOTO-
pPOTrO MHAMBUABI MOTYT COIJIACOBATH COOCTBEHHbIE MHTEPECHI AJISI JOCTIUKe-
HISI COBMECTHOJ 11e/u MO0 HeZOMyIIeHUsI KOH(MIMKTHOTO ITPOTUBOOGOPCT-
Ba B CJIyyasix UX MpoTuBopeunsi. OueBMIHO, UTO TapMOHM3ALMS O0IIeCTBEeH-
HbIX OOILIEHMIT TTOCPEACTBOM HOPMATUBHBIX ITPAaBWJI BO3MOKHA TOTBKO TOT-
Ila, KOTma MexaHu3M MxX GopMMUPOBAHMS U peann3aluy Hepa3pbIBHO CBSI3aH
C caMyM OOIIeCTBOM, a cofepskaHye IMPaBuI OTpaskaeT 00bEeKTUBHYIO 0011Ie-
CTBEHHYI0 HEOOXOIMMOCTD U TIpejjiaraet Hamobosee 3¢ PeKTUBHbIE MTaTTEP-
HbI TTOBEIEHMSI, OCHOBAHHbIE HA COI[MATIbHOM OIIbITE M SKCIIEPTHBIX 3HAHMU-
sx. Takum 06pa3oM paspeleHye KOHGINKTA SIBJISIETCS] BaKHe el cocTaB-
JISTIOTIIe} 1 HOPMATUBHOTO PEryIMPOBaHMS.

HopmaTuBHOe peryamMpoBaHie B COBpeMEHHOM roCcyAapCTBe peaan3yeTcst
yepes rocylapCTBeHHO-TTPaBOBYIO CUCTeMY OTHOILIeHUiA. [laHHOe 06CTOsITeNb-
CTBO MPSIMO BeIeT K HEOOXOAMMOCTY TIPU3HAHMS COLMAIbHOI 00YCIOBIIEH-
HOCTM KaK BaKHENIIero KpuTepus, Jiexkalero B OCHOBE ITPaBOBOi CUCTEMBbI
¥ BO MHOTOM oGecIieunBamiero ee 3pheKTUBHOCTD U IeICTBUTEIBHOCTD, B
TIepBYIO OUepeb MCXOS U3 CITIOCOOHOCTY pemiaTh KOHQIVKTBI.

TeM He MeHee MO OOHBIN ITOAX0]T He SIBJISIETCS IMIMPOKO IMPUHSITBIM B IOTMeE
OTeueCTBEHHOTO ITPaBa, COXPAHSIOIIMM PUTHIHbIE YCTAHOBKM KJIACCUYECKOM
MTO3UTUBUCTCKOI Teopuy. IMEHHO 3TO 06CTOSITETLCTBO COCTABIISIET TEOPETH -
YeCKyI0 CTOPOHY IMPO06JieMbI TOCTpOoeHMSsT 3P heKTUBHOTO MexaHu3Ma mpodu-
JIAKTUKU U paspelieHns KOHQIUKTOB B POCCUIICKOM 0OIIecTBe.

Ileso B TOM, UTO OTeueCTBeHHas TO3UTUBMCTCKAsS AOTMa ITpaBa:

— BO-TIEPBBIX, B I[€JIOM HE paCCMaTPUBAET COIMATbHYI0 06YCIIOBIEHHOCTh
HOPMAaTMBHOI'O PEryJIMPOBaHMSI KAK OCHOBY IOCyJapCTBEHHO-TIPABOBOI CH-
CTEMBI, OT CTEIIEHM COOTBETCTBUSI KOTOPOJ 3aBUCUT ee AeiCTBUTEIbHOCTD;

— BO-BTOPBIX, 00BSICHSIET ITOCTPOEHME CUCTEMBI COIMATbHBIX CBSI3€11 MEXK-
oy opUIMATbHBIMM JULIAMM U TPakaIaHaAMM B 3HAUMTEbHONM CTENeHM KaK
OTHOCTOPOHHIOIO B hOpMe TOBeJIeHN S CBeIeHMIi 10 CyObeKTOB COAePsKaHMSI
MPaBOBBIX TTPeAITCaHMIT?;

— B-TpeTbUX, paccMaTpuBaeT 3(pPeKTUBHOCTD ITpaBa B KOHTEKCTe Kaue-
cTBa GOPMaIbHOTO BHIPAsKEHMSI CCTEMbI HOPM, HEITPOTUBOPEUMBOCTH, TIOJI-

5 Cm.: @ponosa B. B. KoHllenTyanbHble MOAXOAbI K U3YUEHUIO COLMATbHBIX (AKTOPOB
npaBoTBopuecTBa // IIpaBo 1 rocymapcTBo: Teopus u npakTuka. 2020. N2 5(185). C. 46-48.

4 Cwm.: Bapanos II. IT., Pycckux B. A. AKTyanbHbIe ITPO6JIeMbI TEOPMM TTPABOCO3HAHMS, TIpa-
BOBOJ1 KYJIbTYPbI ¥ IPABOBOTO BOCIIMTAHMS : yueb. mocobue Poctos 1/, : Ckarc, 1999. C. 34-35.
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HOTBI ¥ MICTIOJITHMMOCTM TIPABOBBIX MPEATIMCAHNIA TIPY MaKCMMMU3ALM TIpa-
BOBOTO PeryIMpoBaHMs B yiepO AUCITO3UTUBHOCTY M aBTOHOMMM COLIMAb-
HBIX OTHOIIIEHWII’;

— B-UeTBepThIX, BbIJe/IsIeT B KaueCTBe KJIF0UeBOro CBOICTBA ITpaBa ero Mpu-
HYIUTEIBHOCTD ¥ OTTOCYIAPCTBEHHOE IMPOUCXOKIEHME KaK HEKUI MTPOAYKT
roCcynapCTBeHHO BOJI, TIPU 9TOM MeXaHU3M (popMMUpOBaHMS STOV BOJIY BbI-
HOCUTCSI 32 CKOOKM®.

Hesnb3s1 He OTMETUTBD CYILIECTBYIONTYIO B OT€UECTBEHHOI HayKe JeK/Iapaliuio
00 ob1econanbHOM CYITHOCTY MPaBa, ero HaIlpaBJIeHHOCTY Ha COTIacoBa-
HJe MHTEPECOB U pa3pelleHne KOHGQIMKTHOCTH B 061ecTBe. OqHAKO TaHHbI
Te3)C He BCTpauBaeTcsl B akTUUeCKM KOHCTPYUPYEMYIO MOJeTb TOCYIapCT-
BEHHO-ITPaBOBO CYCTEMbI, KOTOPYIO CTPOUT OTEUECTBEHHAS ITO3UTUBICTCKAS
nmorma rpasa. HazBaHHbIe Bbilie crienyduieckyie 0CO6eHHOCTY MTOHMMaHMS
MpaBa He MOTYT CIIOCOOCTBOBATb YTBEPKAEHUIO Mey O (PyHIaMeHTaTbHOM
HaIpaBJIEHHOCTY IIPaBa Ha y4YeT 1 COTrJIacOBaHMe 001eCTBEHHBIX MHTEPECOB,
YTO SIBJISIETCSI KPUTUYHO HEOOXOIVIMBIM [IJIsI ITOCTpOoeHMs 3(PdHeKTUBHOI CuC-
TEeMbI paspelleHus U IpeayrnpeskaeHns: KOHQIMKTOB, KOTOpast TpedyeT 3Ha-
YUTENIbHBIX IMCIIO3UTUBHBIX HAa4Ya/l B HOPMATUBHOM PETyIMPOBAHNM, O YeM
rOBOPWJIOCH paHee. B uucie HeraTMBHBIX MPAKTUUECKUX CJIEICTBUI TAKOTO
KOHILIeNITYaJbHOTO IMOAX0/Ia MOKHO Ha3BaTh CeyIollee:

— 13-3a OTCYTCTBMSI IIPOYHOTO MeXaHM3Ma AyMajaora rocyiapcTBo-ooiie-
CTBO CUTHaJIbHAsT PYHKIMS KOHGIMKTA, [TOKa3bIBAIOIasl 06/1aCTy HaTpssKe-
HUSI B OOIIIECTBe, He Pean3yeTcs B JOIKHOM CTeIleH ! ;

— MMITepAaTUBHBII XapaKTep 00s13aTeIbHBIX K COOTIOIEHIIO PEeIeHN, TPU-
HYMaeMbIX O(pUIIMaTbHBIMM JIUIIAMI, OTPAHNYMBAET CBOOOIY BOIM CyObhEK-
TOB B KOHQUIMKTE 110 (hOPMMUPOBAHNIO KOMITPOMMUCCHOTO PEIIeHMS;

— CHIDK€HHAsi aBTOHOMHOCTb OOIIeCTBEHHBIX OTHOIIEHNI OrpaHNYMBa-
€T BO3MOKHOCTb CAMOCTOSITeJTbHOTO pa3penieHnsi KOHGQIMKTOB U KOJTMYEeCT-
BO CPEICTB JIbTePHATUBHOTO YPETyIMPOBaHMS CIIOpa, IIpeIaraeMoro mnpa-
BOBOJ CHCTEMOIA;

— 3aperyIMpoOBaHHOCTD U YeTKasl periaMeHTUPOBAHHOCTD O6IIeCTBEHHBIX
OTHOIIIEHUII ITPaBOM CY>KaeT BO3MOKHOCTY CaMOPETYJISIIUM 00IeCTBa, BbI-
paboTKM aBTOHOMHBIX ITPABUJT OOIIEXUTHUS U UX BBeJIeHNS B IPABOBYIO CHC-
TEeMY B BIJI€ CAHKIIMOHMPOBAHHbBIX HOPM;

- IoMeHa B ITpaBe 00IIeCTBeHHOTO MHTepeca rocyJapCTBeHHbIM CO3/1aeT
PUCK CYOBbEKTUBU3ALINY PeaTM3yeMbIX TOCYAAaPCTBEHHbIX (DYHKIMIA U IIPSIMO-
rO HapyIIeHus MPaB M MHTEPECOB OTAENbHBIX COIMATbHBIX TPYIII, KOTOpPbIE
MOTYT BOCIIPMHMMATBCSI TOCYIApCTBOM KaK HeskeaTebHbIe,;

S CMm.: AgepuH A. B.TIpaBonioHMMaHKe U I0puUaMdeckast pakTuka // JIeHMHTpaaCcKuit 1pu-
Iudeckuii sxypHai. 2008. N2 4. C. 19-37.

6 Cm.: ITonos B. H. MeTomoI0TMYeCK/ie OCHOBAaHMSI MHOTOACIIEKTHOTO ITOAX0/1a K IIOHMMa-
HMIO IIpaBa U ero 3HaueHue J71s opumnyueckoii mpaktuku // Lex russica (Pycckuii 3akon). 2019.
Ne 3.C. 14.
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— OTOXAECTBIeHME KOHQIMKTHOTO, COI[MAIbHO OTIACHOTO ¥ TTPOTUBOTIPAB-
HOTO ITOBe/IeHNSI, UTHOPUPOBAaHME YaCTHBIX MHTEPECOB ¥ 0COOEHHOCTEN Ipa-
BOCO3HAHMSI TIPU X HECOBIAJIEHMM C 3aIIMIAeMbIM TOCYIapPCTBOM MHTEpEe-
COM, BBIPaKEHHBIM B IPABOBOII HOpPME, M OTKa3 B COIVIACOBAHMM HOPMBI C
(dakTryecKkuM MoBeIeHMeM UHINBUIOB.

[IpencTaBiisieTcs, YTO BAsKHO B JAHHOM CJTydae CMeIlleHye aKIeHTOB B I10-
HMMaHMM TIpaBa C BJIACTHOV CHMCTEMbI TOCYAAapCTBA HA HOPMATUBHYIO CUCTe-
My ob61rectBa. KoHIIeHTpaIst MMeHHO Ha COIMaabHO HeOOXOOMMOCTH pe-
TYJIMPOBAHMS 001IeCTBEHHbBIX OTHOIIEHWIA, COTJITACOBAHMS Y 3AIIUThI MHIUBY -
IyaJIbHBIX M 0OII[eCTBEHHBIX MHTEPECOB IT03BOJIsIET (POPMYIMPOBATH OOIIECT-
BEHHO OPMEHTMPOBAHHBIN MTOAXO/ B TIOHMMaHMM mpaBa. KoHIeHTpaIus ke
Ha KaTeropusix rocyapCTBEHHO BJIACTU U MMPUHYIUTETBHOTO 00ecTieueHmst
HOPMAaTMBHO¥ CHCTEMbBI MOKET IeTYMaHU3MPOBATh €€ /10 TaKO¥ CTeIeHN!, UTO
(akTHIecKy MOKET ITPOU30ITHY Pa3pbIB MEKIY COIMATbHBIMIU MHTEPECAMMU B
HOPMAaTVMBHOM PEryJIMPOBaHNUY U TOCYyIapCTBEHHBIMM MHTEPECaMy BO BJIACT-
HOM BO3J€eICTBMM. ITO B CBOIO OUepedb CO3MAeT MPeAIOChIIKMA K TTOBbIIIe-
HUIO KOHMIMKTHOCTY OGIIeCTBEHHBIX OTHOIIEHU, yCUITEHUIO TTOIUTUYECKO
60pBOBI U COLMATBLHOM HATPSIKEHHOCTH.

[y oTeueCcTBEHHOTO MPaBOMOHMMAHMS XapaKTepHa KOHI[EHTpalusl Ha
OTMCAaHMM BJIACTY B HOPMATUBHOI CUCTeMe uepe3 MpUHYKIeHe, Ha3blBae-
MoOe MepBUYHOM QYHKIIMEN, OT peaan3anyy KOTOPOi 3aBUCUT 0Opa3oBaHye
roCyJapCTBEHHO-TIPABOBO CUCTEMBI, & COIIMATbHO OPUEHTUPOBAHHBIN MO~
XO[I, YYUTHIBAIOIINI COIMATbHbIV KOHTEKCT Y 00BEKTUBHYIO ITOTPEOHOCTD 06-
IIeCTBA B 3aIIMTE U COTJIACOBAHUYM MHTEPECOB M HEIOMYIeHY KOH(MIMKTOB,
Henomy/sipeH. KoHeuHO, Heb3sl TOBOPUTH, UTO COLIMAIbHbBIE 3a/a4M TOCY-
IapCTBa UTHOPUPYIOTCS, YYUTHIBASI 6OJIBIIIOE KOJMYECTBO PabOT IO COLMAb-
HOVi GYHKIMM TTpaBa 1 TOCYAapcTBa’, TeM He MeHee BOIIPOC O BKIIOUEHUN UX
B SIIPO MIPaBOBOJ CUCTEMBI BCe ellle SIBSIeTCS TeEMOI IMTpaBOBOJ ITOJIEMUKH, a
KOHIIEHTPAIMS Ha KJIIACCUYECKOM MO3UTUBYUCTCKOI TOTMe TIPEeISITCTBYET I10-
BBIIIIEHNIO YPOBHS BaXKHOCTM JAHHO ITPO6GIeMaTUKA.

B HambosbIIeli cTerneHy JaHHbIM BOIIPOC HAIlleJl CBOe OTPaskeHMe B ajlb-
TePHATUBHOM MO3UTUBUCTCKOI TOKTPUHE B paMKax HallpaBIeHNST aHAJTUTY -
YeCKO I0PUCTIPYAEHIMN. B TO3UTUBMUCTCKOM HaIlpaBIeHMM aHATUTUYECKOA
IOPUCIIPYIEHIIMY BJIACTh B HOPMATUBHO CYCTEME OIMMChIBAETCS KaK CIT0C006-
HOCTb Pean30BbIBaTh 1 00ecrieunBaTh 3P beKTUBHBIN 00pa3 MOBeneHNS 1T
CyOobeKTOB. [IpUHYAUTENTbHOCTD, 6€3YCIOBHO, SIBJISIETCS BasKHBIM 3JIEMEHTOM,
HO B OTIpefie;IeHHOM CMbIC/Ie BTOPMYHBIM, ITOCKOIbKY MEPBUYHON 3amadeit
oUILIMATbHBIX JIUII SIBJISETCS MMEHHO obecreueHmne coriacoBaHHOM s dek-
TUBHOJ peayin3aliuy MHTEPECOB U pa3pelieHne CUTyar it KOHPIUKTOB MeX-

7 CM., Hamp.: Poduonosa O. B. CotnanbHast GyHKIMS TOCYJapCTBa: MPaBoBast CYI[HOCTb U
po6JieMbl CyGbeKTOB ee OCYIIeCTBIeHMsT Ha COBpeMeHHOM 3Tarte // TocymapcTBo U mpaBo.
2006. N2 8. C. 98-100.
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Iy COLIMATbHBIMM CyOBEKTaMM B POIM HEKOero apouTpa. B KOHTeKCTe IBYX
Ha3BaHHbBIX aCIIEKTOB oOpalaeT Ha ce6st 0co60e BHMMAaHME OITbIT aJIbTepHa-
TUBHOW MO3UTUBUCTCKON AOKTPUHBI aHATUTUUECKON I0PUCTPYIEHIIUH, SIPKO
MposIBUBINMIiCS B KOHIemusax [Ixko3eda Pasa u Heitnta MakKopmuka®.

II>xo3ed Pa3 B cBOeil MpaBOBOII TeOpUM JleJIaeT BAKHBIN KOHIIETITYallb-
HBIIi BBIBOJI, UTO BJIACTh B 00II[€CTBE, B TOM YMCJIE ¥ TOCYyIapCTBEHHAS, UMEET
B CBOEJI OCHOBE CWJIy aBTOPUTETA, a He CUJTy IpUHYKIeHus’. B pabore «IIpa-
KTUYECKUI pa3yM 1 HOPMbI» aBTOP pacKpbIBaeT mpupoay eHoMeHa BaacTu
B 001IIeCTBe uepes ee CII0COOHOCTD CO34aBaTh HOPMATMBHbBIE OCHOBAHMS [IJISI
IeJiCTBMIA MHAVMBHUIOB. ABTOP IT0/IaraeT, YTO AJIs1 IPUHSATHS MHAVBYIOM pelle-
HUI B COLMATbHBIX OTHOIIEHUSIX HEOOXOIMMO YCTAHOBUTD OTHOIIIEHVIE MEXK-
oy bakTamMu 1 JTI0IbMM B HOPMATUBHOM TIJIOCKOCTY, TTOCKOJIbKY JIIOAV IMEIOT
OCHOBaHUS JJIs1 IeICTBUIA TOJBKO B TOM C/Iydae, eI CyliecTByeT GakT, Ko-
TOPBIN K HUM OTHOCUTCSI, ¥ 06pa3 MoBeqeHMsI, KOTOPbIi OHM MOTYT BOCITPO-
n3Bectn'’. Hopma B MoHMMaHMUM aBTOpa 06pa3yeT OCHOBaHMSI [IJIsI 1€ CTBUI
yHIVBUAA. [Ipy 5TOM MHAMBUABI OJISI OIITUMM3alMM COLMAaTbHOM ITPAaKTUKNA
¥ BBUIY CBOEJ HeJOCTATOUHOI 3KCIIEPTHOCTY MMEIOT CBOVCTBO MpuberaTh
K MICTIOJIb30BAHMIO OCHOBAHMIA JIJIST MEVCTBMUIA, ChOPMYIMPOBAHHBIX aBTOPU -
TETHBIM MCTOUYHMKOM. [Ijis1 Pa3a «MpuHATH CyObheKTa B KaUeCcTBe aBTOPUTE-
Ta — 3HAUYNUT MMPUHSATH aBTOPUTETHBIE TOBOABI K TOMY, UTOOBI MUHMMAIbLHO
BOCITIPUHMMATD UX MPEANMCaHNs KaK 00s13aTeTbHYI0 HOpMYy»!L.

Pas3 yka3bIBaeT, UTO BJIACTD BBITIOTHSIET COIMATbHbIE (DYHKIIVM 110 0becre-
YEeHUIO KU3HU U KOOPAMHALMM UHAUBUIOB BO M30eKaHMe KOHPIMKTOB, I10-
STOMY TPEANMCaHNsST BIACTY JOJIKHBI ObITb OCHOBAHMSIMMU IJISI TEeCTBUIT!2,
[Tpyu 5TOM JIJIsI TOTO, UTOOBI IIPEANMCAHNS BJIACTY PaCCMaTPUBAIMCh KaK aB-
TOPUTETHBIE MHCTPYKIUU U, CJIeIOBATE/IbHO, KAK OCHOBAHMSI JJ151 NeiCTBUIA,
OHM JIO/DKHBI IIPU3HAaBaTHCS TAKOBBIMM MHAMBMAaMM 5, BiiacTh mo/pKHA 06s1a-
IaTh CBOMCTBOM JIETUTMMHOCTY, KOTOPast 00eCcIieunBaeTCs ee ClIoCOOHOCThIO
CO3/1aBaTh yCIOBMSI, OIATOTIPUSITCTBYIOIINE MHTEPECAM MHIMBUIIOB, ITyTEM
obecrieueHust peanmnsanyy, COOTIOOEHMS M OXpaHbl OCHOBAHMIA IJIST IeiCT-
Buit'4. BnacTe 1, B IIepBYIO ouepe/ib, TOCyIapCTBeHHas BJaCTh KaK Haubosee
coBepIeHHas ee hopMa JOJIKHA CITYSKUTh OOIIECTBY.

8 CM. mogpo6Hee PO aHATUTUYECKUIA TPaBOBOI TO3UTHBMU3M B: Top6yHOB M. [I. [To3uTn-
BUCTCKOE MPABOMIOHMMAaHMeE B aHIVIO-aMePUKaHCKOIi TPaBOBOM MBICIU : UC. ... KAH/I. OPULI.
Hayk. Kaszanb, 2021. 222 c.

° Cm.: Friedman R. B. On the Concept of Authority in Political Philosophy. In “Authority” /
ed.Raz J. N.Y. : New York University Press, 1990. P. 57.

10 Cm.: Raz J. Practical Reason and Norms. N.Y. : Oxford University Press, 1999. P. 18-19.

1 Tbid. P. 63.

12 CM.: Raz J. The Authority of Law : Essays on Law and Morality. N. Y. : Oxford University
Press, 1979. P. 18.

13 CM.: Raz J. Practical Reason and Norms. P. 62.

4 CM.: Raz]J. Ethics in the Public Domain : Essays in the Morality of Law and Politics. N. Y. :
Oxford University Press, 2001 (1994). P. 359.
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KiTtoueBbIM TP 3TOM SIBJISIETCSI TO, YTO FOCYapCTBEHHAS BJIACTh JOJIKHA
He CO3/1aBaTh OCHOBAHMSI JIJISI AEVCTBUIA C HYJIS, a ONIpenesiTh OOIIeCTBeH-
HbIe MHTEePEChl ¥ CJIOKUBIIMECS MMpaBuia TTOBeIeHNs, TIpeJiaras Haubosee
3¢bdeKTUBHBIN CITOCO6 MX peann3alny yepes CUCTEMY PerylInpyeMoro obec-
TeYyeHMs eCTBUS COLMAIbHBIX HOPM U MpaBwI. Eciv maHHas cucreMa oT-
BeuaeT HyKIaM CyObeKTOB U MO3BOJsSIeT UM 3d(eKTrBHee eiCTBOBATD 10
OCHOBAHMSIM [IJISI JEVICTBUI, OTHOCSIIMMCS K HUM, TO BJIaCTh, CO3/IaBIIIast JaH-
HYIO CUCTEeMY ITOCPEACTBOM ITPeIOCTaBIeHMS 3alUIeHHbIX OCHOBaHMIA, OY-
IeT Ipu3HaHa JeTUTUMHO. CyObeKThI He 00s13aHbl I€JIaTh UTO-TO TOIBKO I10-
TOMY, UYTO BJIaCTb 3TO MPECHIBAET, €CJIV 3TY MPEeATMCAHNS He MMEIOT ITpa-
KTUMYECKOTO 3HAUeHMS .

CorjacHO JAHHOW apryMeHTal[y, TOCYIapCTBEHHO-TIPaBoOBas CuCTeMa
MpaBa MMeeT JeTMTUMHYIO BJIaCTb HaJ MHAMBUIAMM 6arogapst CBoeit CIio-
COGHOCTY CO3/1aBaTh 3aKOHHbBIE OCHOBAHMSI /ISl ICTIOJTHEHMS ITPABOBBIX ITPE]T -
MMCaHMIi, OTBevalolye 06 beKTMBHOI He0OX0IMMOCTHM 00I1IeCTBa, a He II0TO-
My YTO CIIOCOOHA OKa3bIBaTh MIPUHYAUTEIbHOE BO3/eiicTBIe! .

Heitn MakKopmuk B pabore «/IHCTUTYTHI ITpaBa» AaeT pa3BepHYTOe I0-
HYMAaHMe IMPOKOTO COIMATBHOTO OCHOBAHMSI TOCYIapCTBEHHO-TIPABOBOI
CUCTEeMbI, KOTOPO€e TECHO CBSI3BIBAETCSI C IOTOCYAAPCTBEHHBIM HOPMATUB-
HBIM TTopsaKoM. MakKopMuK 1osaraeT, YTo AOTTPaBOBO HOPMAaTUBHBIN T10-
PSITOK MMeeT 0co00e 3HaueHue I TOHMMAaHMSI IPaBa, MMOCKOIbKY SIB/ISIET-
CSI He TOJTbKO €CTeCTBEHHBIM ITPOSIBJIEHMEM CITOCOOHOCTM JIIOJIeN YIIPaBIISITh
CBOMM ITOBeIeHEM TIOCPEICTBOM HOPM, HO U SIBJISIETCSI OCHOBO¥A JJIS1 ITPaBO-
BOro mnopsiaka. Kak yrBepskaaeT rmpaBoBe, «hopMaabHOE BCeria OnupaeTcst
Ha HeopMaTbHYIO, PUBBIYHYIO OCHOBY»!”. [IpaBOBO¥ MTOPSIIOK MTPOIOJIKa -
eT HOPMAaTUBHBIN MTOPSIIOK, KOTOPbIVi BOSHMKAET OPTaHUYECKM B JTI0O0M 006-
IIeCTBe Ha OCHOBE Pa3IMYHbIX PAIlMOHAbHBIX ¥ HDABCTBEHHBIX OCHOBAHMIA.

Jltomyt B CUTy CBOET TTPUPOIBI MCITONb3YIOT HOPMBI JIJIST pETY/IMPOBAaHMST 00-
IIEeCTBEHHBIX CBSI3eil myTeM (opMMUpOBaHMSI HOPMATMUBHOTO Topsiakals. He-
00X0IMMOCTb TAKOTO MOPSI/IKA BhI3BaHA IMTOTPEOHOCTHIO COT/IACOBAHMS 00IIIe-
CTBEHHBIX MHTEPECOB U pelleHyss KOHGIMKTOB B ob1ecTBe. [Tpoiecc dhop-
MMPOBaHMS TAaKOTO IMOPSIIKA aBTOPOM MJUTIOCTPUPYETCS B paMKax OOIIero
aJropuTMa:

1) o6pa3oBaHye KOHCTUTYUPYIOIIETO MPUHIIUIIA TTIOBEJEHMS M UMUTALINST
CJIOKUBIIETrOCst o6pa3a MoBeileHNsI Ha OCHOBe 00I1ero MPUHITUIIA;

15 CM.: Raz J. The Authority of Law : Essays on Law and Morality. N. Y. : Oxford University
Press, 1979. P. 30

16 Cm.: Ibid. P. 29.

7 MacCormick N. Institutions of Law : An Essay in Legal Theory. 1st edition. N. Y. : Oxford
University Press, 2007. P. 304.

18 Cm.: Blichner L. Juridification from Below. The Dynamics of MacCormick’s Institutional
Theory of Law in The post-sovereign constellation, Law and politics in Neil MacCormick’s
theory of law / eds. J. E. Fossum, A. J. Menendez. Oslo : ARENA, 2008. P. 37-71.
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2) BO3HMKHOBEHME «[IepeKPeCTHOTO KOHCEHCYCa», BhIPasKaIoIIerocs
B yOeXKIeHUM MHIUBUIOB B IPAaBWIbBHOCTY OIIPeie/IeHHbIX IeCTBUI BBUIY
UX 11eJ1eCO00pa3HOCTU U TTOJIE3HOCTH;

3) dbopmupoBaHue HOPMBI ITOBeIeHNSI, UMEIOIIel, KaK IIPaBujIo, He-
SIBHBIN HehopManmM30BaHHbBI XapakTep'.

HopmaTuBHBI NOPSIIOK MO3BOJSIET JTIOASM YIIOPSIAOYMBATh CBOU SKU3HU
U COIMaJIbHbIE OTHOIIEHMSI Ha OCHOBE HOPM, KOTOpbIe ChOpMIMPOBAHBI B CUITY
yoeskaeHnsI B HeOOXOIMMOCTY IO IepskaHMsI TTOpsiaKa 6e3 BHEIIHEero BIacT-
HOTO BMeIIaTeabCcTBa. HOpMbI MOTYT OBITh KOHKPETHBIMM 1 He 00s13aTe€/TbHO
00IMMM JIJIS BCEX, HO IJIs HOPMATUBHOTO TIOPSIAKA BCe ske He0OX0AMMO KOH-
CTUTYUpYIollee ocHoBaHMe. OmHAaKO B ONMTPAaBOBOM HOPMAaTMBHOM IMOPSIAKe
Ha 3Tanax ero peajim3anyiy MOTYT IIPOUCXOIUTb OTKIOHEHUSI, TOPOXKAAIOII /e
KOHGIMKTBI, 00yC/IOBJIEHHbIE PA3HOI MHTEpPIIpeTaleit mpaBuil, pacxoxie-
HMEM MHTEPECOB MIPU UX peanu3aliy M HeSBHOCTbIO CAMMX HOPM, UTO CHU-
kaeT ero 3 GeKTMBHOCTb. [IJIT 3TOT0 HOPMATUBHBIN MOPSIOK HYKIAeTCS B
UHCTUTYLUMaIU3aunum,

[Ipu nepexojie K MHCTUTYLIMOHAIbHOMY HOPMaTUBHOMY TTOPSIIKY BO3HU-
KaeT MHCTUTYLIMOHATbHAS BJIACTh, KOTOpas yCTaHAB/IAMBAeT SIBHbIe HOPMbI U
KOHTPOJIMPYET UX COOTI0IEHE, a TAK)KE PETYAMPYeT KOHMIMUKTBI ITPU UX BbI-
MMOJIHeHUM?!.

BiiacTh BeITEKAeT 13 MHCTUTYLIMOHA/IbHBIX OTHOIIIEHM, TTOCKOJIbKY YCTa-
HaBJIMBAET U IIPUMEHSIET HOPMBbI, UTOOBI CIIeJIaTh X 60Iee UeTKMMMU B OTIpe-
IeneHHo cdepe mesitenibHOCTH. Takast BIacTb MMeeT ObUIMAIbHO 3aKpe-
TUIEHHYI0 KOMIIETEHIIMIO U (JIOKHYIO CTPYKTYPY C CUCTEeMOV KOOpAMHAIUMN
nesiTeibHOCTU. MakKopMMK yKa3bIBaeT, UTO «B TAKOM KOHTEKCTe SIBHO CyIile-
CTBYET TO, YTO MbI MOKEM HA3BaTh «MHCTUTYI[MOHATbHBIM HOPMATUBHBIM IT0-
PSIIKOM», a He ITPOCTO HepopMaIbHBIM HOPMAaTUBHBIM ITOPSIIKOM C Hedop-
MaJIbHBIMM MHCTUTYTaMU»*2,

Baxkubim 1111 MakKopMumKa SIBJISIETCSI TO, YTO IIPUHSITUE MHAVMBUIAMI HOP-
MAaTMUBHO CHCTEMBbI — BOITIPOC BbIOOPA, KOTOPHIN B CCTEME COBPEMEHHOT0 00-
ecTBa, 6e3yCcI0BHO, OMTOCPEAYETCS Yepe3 CJI0KHYIO CUCTeMY OTHOIIEHWIA, B
TOM UMCJIe TOAUTUIeCcKMX. MakKopMIMK TeM caMbIM pasfenseT mo3uiuio Pasa,
YTO BJIACTh TOTJA MOPOXKAAET HOPMAaTUBHYIO CUCTEMY, KOT/ia HOPMbI Tako¥
cucteMbl 3(pbeKTUBHBI. XOTS MHCTUTYLVOHAIbHBI HOPMATUBHBIN TTOPSIIOK
OTpaHNYMBaEeT CBOOOMY BbIOOPA, TTOCKOIBKY MHAMBU/IBI TOJKHBI CIIEI0BATh
YCTaHOBJIEHHBIM HOPMaM, BJIACTh JO/KHA MTPMHMMATD Ha Ce0ST TTOTHOMOYMS
10 pa3pemnieHnio CIIopoB 1 KOHGIMKTOB B 061IecTBe. TOMbKO Mpu cobioze-
HUY 3TOTO YCIOBYS MHAMBUIBI OYIYT COOMIONATh HOPMbI MHCTUTYIIMOHAb-

19 Cm.: MacCormick N. Institutions of Law : An Essay in Legal Theory. 1st edition. P. 15-18.
20 Cm.: Blichner L. Op. cit. P. 37-71.

2 CMm.: MacCormick N. Institutions of Law : An Essay in Legal Theory. 1st edition. P. 24.

22 Cm.: Ibid. P. 21.
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HOJ HOPMATUBHO CHCTEMbI, BBIOMPAst MEXIY aTbTepPHATUBHBIMY MOIEISIMU
noBeneHusi. Eciv HopMbl 06/1aaI0T JOCTATOYHO CTENeHbI0 OIpeeIeHHO-
CTH, TO BO3pacTaeT BePOSITHOCTb paspelieHs ClIOPOB ¥ KOHMIMKTOB B COOT-
BETCTBUM C HOPMaMM MHCTUTYLIMOHAIbHOI BiacT. [I0aTOMY 06IIIECTBO HY-
SKIAeTCS B YCTAHOBJIEHUM MHCTUTYIIMOHATIbHO HOPMATUBHOJM CUCTEMBbI JIJIsT
peryyMpoBaHusl OTHOIIIEHWIA, TTOCKOJbKY OHA MO3BOJISIET B CiIydae ee a¢dex-
TUBHOCTM B COIVIACOBAHMY VHTEPECOB U paspeluieHny KOHGINKTOB JOCTUYb
0611IeCTBEeHHOr0 CoTacusa®.

[TpencTaBiIsieTcs, UTO BOCIIPUSITHE OTIbITA IMO3UTUBUCTCKOTO HaIpaBje-
HUSI aHAJIUTUYECKOI I0PUCTIPYIeHIMM TTIO3BOJIUT MHTETPUPOBATh KOHIIEIITY-
aJIbHYI0 MOJIeJTb TOCYapCTBEHHO-TIPABOBOJ CUCTEMBI, B OCHOBE KOTOPOIi Jie-
SKUT 11€JTb TAPMOHM3ALMY O6IIIeCTBEHHBIX OTHOIIEHU M CaMO CYIIeCTBOBa-
HIe KOTOPOIi 3aBUMCUT OT BbITIOJIHEHMS 3TOI 1eu. Illnpokoe pacnpocTpaHe-
Hlie B OTEUYEeCTBEHHOM IPAaBOMOHMMAHUM OAX0/1a K TOHMMAaHUIO CUCTEMBbI
HOPMAaTMBHOTO PETyIMPOBaHMS OOLIeCTBEHHBIX OTHOILIEHMIT KaK CITOCOOHO
He MPOCTO OKa3bIBaTh MPUHYAUTETbHOE BO3/IEIICTBME, HO IMAarHOCTUPOBATh
U TIpeayNpexkaaTh KOHGIMKTHI U COLMAaTbHOE HaIpssKeHlMe, COIJIaCOBbIBATh
MHTePeChI U IIPeIOCTaB/ISITh TAPAHTUY 3aIIUThI MHAMBUIAM U UX 00beIuHe-
HUSIM, GOPMMPOBATD AJITOPUTMBbI YCTPAHEHMsI CaMUX KOHGIMKTOB U UX T10-
CJIeZICTBUIA, CITOCOGHO CTAaTh BASKHBIM IIaroM K (POpMIMPOBaHIMIO TTIPOUHOI Te-
OpeTUYECKOii OCHOBBI JIJIS COBEPIIEHCTBOBAHMS ITPABOTBOPUECKUX U ITPABO-
MIPUMMEHUTETbHBIX MEXaHM3MOB, BIMSIONIVX Ha TPAKTUKY pasperieHus iopm-
IMYeCKUX KOHQIIUKTOB.
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O HEKOTOPBIX BOITPOCAX VPEI'VJINPOBAHUSA
CIIOPOB B ITPOEKTE KOJEKCA T'PAJKIAHCKOI'O
CYAOITPON3BOJACTBA

B. I1. CkoGeneB
FBenopycckuti 2ocydapcmeeHHblli yHUsepcumem

[Moctynuna B pemakuuio 1 mast 2023 T.

AHHOTAIMS: B CTaThe paCCMATPUBAIOTCS 0COOEHHOCTY PEryJINpPOBaHMS B
npoekTe Kofekca rpask1aHCKOTO CyA0MPOU3BOACTBA IePEerOBOPOB CTOPOH
MPpU COMEMNCTBUU UX afBOKATOB U NMPUMUPUTETbHOI MpoLeaypbl. ABTOD
000CHOBBIBAET, UTO MTOJIOKUTEIbHBII Pe3y/IbTaT IEPErOBOPOB CTOPOH J0JI-
SKeH 0(OpPMIISITBCSI COCTaBJIEHMEM ITPOTOKOJIA (a He 3aK/II0YeHMEeM COTJIa-
IIeHUsT), B KOTOPOM OymeT PMKCUPOBATHCSI OTKA3 MCTIA OT MCKA, TPpU3Ha-
HMUe MCKa OTBETUMKOM MM MUPOBOE corjalieHue CTOpoH. Takxke
rpejJjiaraeTcss paclpoCTPaHUTh MCIIOAb30BaHMe TIPUMUPUTEIbHON TPO-
LieJlypbl 1 Ha Jiejia, He CBSI3aHHbIe C IpeATPUMHUMAaTe/IbCKO (X03s/iCTBEH-
HOI1) 1,esITeJIbHOCTHIO.

KiroueBsie c1oBa: Kopekc I'pa’kKaaHCKOro CygoIIpomM3BOACTBA,; ITePeroBOPbI
CTOPOH IIpn COIeiCTBUU UX aJlBOKATOB; NpMMHMpPHUTEJIbHAadA IIpoueaypa; OTka3s
OT MCKa; IIPM3HaHMe MCKa; MMPOBOE COIJIallleHMe.

ON SOME ISSUES OF DISPUTE RESOLUTION
IN THE DRAFT CODE OF CIVIL PROCEDURE

V. P. Skobelev
Belarusian State University

Abstract: the article is analyzed the term “law” in the presumption of
knowledge of the law. Various approaches to understanding of this term are
considered. The limits of the effect of the presumption of knowledge of the
law on legal acts are determined. Conclusions are given regarding the
interpretation of the term “law”.

Key words: law, the presumption of knowledge of the law, rule of law,
interpretation, legal act, official publication, government.

[Tocte o6benuuennst B Pecrrybmke benapych B 2014 1. 061X M X03SIHACT-
BEHHBIX CY/IOB B eIVHYI0 CUCTEMY CY/IOB 0011[eii FOPUCOUKIIUM OTHUM U3 BEK-
TOPOB Pa3BUTUS MPABOCYAMS TI0 TPAKITAHCKMM U 3KOHOMMWYECKUM [AeaM,
HEeCMOTPS Ha BCe CONpPSIKeHHBIEe ¢ peain3alyeil JaHHOM uaey MoTeHLIallb-

© Ckob6enes B.I1., 2023
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HbIe pUCKK', 6bUTa M36paHa YHUGUKAIMS TPaskAaHCKOTO MTPOIleCCyaJbHOTO U
X03S/ICTBEHHOTO MMPOIeCCyaIbHOTO 3aKOHOaTeIbCTBa IMTOCPeCTBOM pa3pa-
60TKM 1 BBeJIeHMSI B IEVICTBYE €IMHOTO JIJISI BCEX IMBUIMCTUIECKUX (T.€. Tpa-
SKOAHCKUX Y 9KOHOMUUYECKMX) el ITpolleccyaqbHOro Komekca?. K HacTosie-
MY BpeMeHM IepBOHAYaIbHbIN MPOEKT COOTBETCTBYIOIIET0 HOPMATUBHOTO
MpaBoBOro akTa — Komekca rpaskjaHCcKkoro cymornponsBoacTsa (manee — KI'C)
— ITOATOTOBJIEHS, TIPOIIIE MPOIeyPy 00IeCTBEHHOTO 0OCYKAeHUsT* 1 Jaske
66171 BHeceH B [TapiameHT.

Omnoit n3 ocobenHocreit KI'C (B HacToselt paboTbl MbI OyieM OIMpaTh-
cs1 Ha Ty pepakimio mpoekTa KI'C, koTopasi 6b171a BBIHECEHA Ha 00IeCTBeHHOe
0b6CyskKIeHMe) IBJIIETCSI HAIMYMEM B HEM CrielaibHO¥ raBsl 20 «[IpumMupe-
HJ€E B IPAKIAHCKOM CyIOITPOM3BOCTBEY, TOCBSIIEHHO CIIeAYIONIMM CIIOCO-
6aM MpUMUPEHMSI CTOPOH B MIEPUOI, IIPOMU3BO/ICTBA 11O TPAsKAAHCKOMY Iy

reperoBopaM CTOPOH IO BbIPAGOTKE YCJIOBUIT MUPOBOTO COTJIAIIEHMST ;

reperoBopam CTOPOH MPU COAENCTBUM UX aJBOKATOB;

MIPUMUPUTENBHOV TPOLleAype;

MenuaIn. Pa3imaHble CIIOCOObI TPUMMPEHMS CTOPOH OPUANYECKIUX CITO-
POB y3Ke HeOTHOKPATHO CTAHOBWINCH ITPEeAMETOM MCC/IeOBAHMS O€T0OPYCCKUX

! Crobenes B. I1. K Boripocy 0 pa3paboTke eMHOTO MPOIeccyaabHOr0 KoeKca Ijisi pacCMO-
TPeHMUS TPAKAAHCKUX U 9KOHOMMYeckux nein / B. I1. Ckobenes // IIpaBo.by. — 2016. — N2 2. —
C.45-48; Crobenes B. IT. [TpunsiTue enyiHoro I'TIK: BepHbIii v IyTh peOpMMUPOBaHMSI ITPOIIEC-
cyasbHOTO 3aKoHopaTenbcTBa? / B. I1. Ckobenes // TIpo6ieMbl TpakIaHCKOTO ITpaBa y Mpolec-
ca: ¢6. Hayy. cT. / I'pl'Y um. 4. Kynansr; pegxod.: Y. 3. MapTbeiHeHKO (1. pef.) [u ap.]. — IponHo,
2017. - C. 254-263.

2 Cykano B. Cyne6Hasi cucTeMa B HOBOM KaueCTBe: UTOTY PaboThI, TPOOIEeMbI 1 3aJaui Ha
nepcrekTuBy / B. Cykasno // CymoBbl BecHik. — 2015. — N21. — C. 7; 3abapa A. A. O egyHOM I'pa-
SKIAHCKOM IpolieccyanbHOM Kopekce / A. A. 3abapa // TeopeTUKO-TIPUKIAIHbIE TIPO6IeMbI
peann3alum U 3alUThI CYObeKTUBHBIX MTPAB B KOHTEKCTe MHHOBALIMOHHOTO COL[MaIbHO-3KO-
HOMMYECKOTO Pa3BUTHUS OOLIECTBA: Te3. JOK/I. MeXIyHap. HAy4.-IPaKT. KOHQ., TOCBSIII. TaMs-
™1 H. I. FOpkeBuua, MuHck, 20-21 amnp. 2018 r. / Benopyc. roc. yH-T; peaxoi.: O. H. 3gpox (oTB.
pen.) [ np.]. — MuHCK, 2018. — C. 454-459; Konsidko U. H. TeopeTnueckue MpearnoChblIKy en-
Horo I'paskIaHCKOTrO MpolieccyanbHOro Kopekca Pecrryonmku Benapycs / U. H. Konsgko // Teo-
PEeTUKO-TIPUKIALHbIe MPOOIeMbl pean3alyuy U 3alUThl CyObeKTUBHBIX MPaB B KOHTEKCTE
MHHOBAaLMOHHOTO COLIMAIbHO-9KOHOMUYECKOTO Pa3BUTHUS OOIIeCTBa: Te3. JOKI. MeKIyHap.
Hay4.-TIpaKT. KoH., mocssml. nmamsitu H. I. FOpkeBuya, MuHck, 20-21 anp. 2018 r. / Benopyc.
roc. yH-T; pegkoi.: O.H. 3npok (oTB. pex.) [1 ap.]. - MuHck: BI'Y, 2018. - C. 495-498; Co3manue
eIVHOTO LUMBWIMCTUYECKOTO Ipoliecca MPMU3BaHO YKPEMUTb TapaHTMM TpaBa Ha CyneOHYI0
3alIUTY ¥ CIIpaBeaIMBoe cyne6Hoe pa3byupaTenbeTBo // CymoBbl BecHiK. — 2020. —N21. - C. 8—12.

3 TIpoekT Komekca rpakjaHCKOT0 CyAonpon3BoacTBa Pecry6mku Benapych [/1eKTpOHHBI
pecypc] // IIpaBoBoit hopym Benapycu. — Peskum gocryna: https://forumpravo.by/publichnoe-
obsuzhdenie-proektov-npa/forum15/16857-proekt-kodeksa-grazhdanskogo-sudoproizvodstva-
respubliki-belarus. — lata moctyma: 10.03.2023.

* TIpoekTt Kozmekca rpakJaHCKOTO CYAOMPOM3BOACTBA BepxoBHbIM Cynom BbIHECEH Ha
00611IecTBEHHOE 00CyKIeHMe [DNeKTPOHHbIN pecypc] // HalmoHanbHbIi IpaBoBOit VIHTepHeT-
ropran Pecniy6onuku Benapyce. — Pexxum mocryna: https://pravo.by/novosti/novosti-pravo-
by/2022/mart/69019/?fbclid=IwAR12pX4 i85 UY6Mqj3pGODp5ShYEXj96mtQSFDMm?77_
ATuwMTOFd82nuMJHWw. — [Tata moctyna: 10.03.2023.
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10pucToB® [9-14]. BmecTe ¢ TeM nosiBieHue npoekra KI'C gukTyeT Heo6Xomu-
MOCTb OOGpalieHnst K JaHHOJ TeMaTuKe B OUepeqHOoii pa3 M, B YaCTHOCTH, K
aHanm3y Tex nosoxkeHnit KI'C, KoTopbie KacaroTcs eperoBOpoB CTOPOH MPU
COZIEMCTBUM UX aABOKATOB U IPUMUPUTETBHO MPOIEIYPhI.

3akperuieHHbIe B €T. 169, 170 KI'C 0cO6€HHOCTM YPETyaIupOBaHMSs CITOPOB
IyTeM MepPeroBOPOB CTOPOH IMPU CONEVICTBUM UX aIBOKATOB CBOASITCS K CJie-
IYIOIVM MOMEHTAaM:

npoleaypa yperyanpoBaHusi Cropa MocpefcTBOM MeperoBOpoB MOKET
OBITH ITPOBE/IeHA TI0 JIeJTy MCKOBOTO ITPOM3BO/ICTBA, €C/IM MHOE He TTPeayCcMO-
TPEHO 3aKOHOAATEIbHBIMU aKTaMU;

TeperoBOPbI MPOBOISITCSI HA OCHOBAHUM COOTBETCTBYIOIIErO XO4aTaliCT-
Ba CTOPOH; (paKTMUYECKM ITO O3HAUAET, YTO MPUMEHUTETbHO K TAHHOMY CITO-
co0y IPpUMMUPEHUS MHUIIMATUBA B YPETYIMPOBAHUM CITIOPA, O KOTOPO¥ TOBO-
pUT 06111ast IS BCeX CITOco60B mpuMupeHust Hopma 4.3 cT. 165 KI'C, He Mo-
KeT UCXOAUTD OT Cy[ia;

yKa3aHHOeE XO[aTaiCTBO MOXKeT ObITh 3asIBJIEHO CTOPOHAMM TI0C/Ie BO30Y-
KIOEeHMS Jlesia CyooM, BMeCTe C TeM KpaiiHuii MOMEHT B pa3BUTUM TIpoIlecca,
JI0 KOTOPOTO 3asiBjieHMe MOA0OHOT0 X0maTaicTBa JOYCKAeT s, He ompeze-
JieH, B TOM unciie B cT. 169, 170 KI'C HeT HUKaKUX MTPefnMCcaHnii O TOM, JOITy-
CTUMO JIX TIpOBeJIeHNe MeperoBOPOB CTOPOH MPU COAENCTBUM UX aIBOKATOB
Ha ITPOBEPOYHBIX CTAAUSIX ITPOLIecca; TUIb B CT. 569 .KI'C MOKHO HaiiTV HOP-
MBI, Kacaroluecs MpoBeeHs CTOPOHAMMU TIePeroBOPOB B alle/UISIIMOHHOM
MMPOM3BOACTBE, OMHAKO B OTHOIIIEHUM KaCCAaIlMOHHOTO ¥ HAJI30PHOTO MPOU3-
BoAcTB Takux HOpM B KI'C HeT;

CPOK TPOBEeIeHMSI CTOPOHAMM TTEPETOBOPOB OTIPEeIeTCS CYIOM C y4eTOM
MHEHMS JIUI], YYaCTBYIOIIUX B Aejie; Ha CPOK MPOBeJleHNs TIePeroBOPOB CYT,
BIIpaBe MPUOCTAaHOBUTH MPOU3BOJICTBO MO ATy, COOTBETCTBYIOIee OCHOBA-
HMe [J1s1 IPYOCTaHOBJIEHNS ITPOU3BOICTBA MTpemycMoTpeHo 1.15 cT1. 133 KI'C;

TIeperoBOPbI ITPOBOSITCST 6€3 yJacTus cyaa (OUeBMIHO, TAKKe M BHE T10-
MeIlleHus Cy/ia) U B MOPsIAKe, ONpenesieMOM CaMUMM YYaCTHUKAMU Tepe-
TOBOPOB (T.e. TIOPSIJTOK TPOBeNEeHNsT TIePEeroBOPOB OMPEeIsIeTCs M0 B3auM-
HOMY COTJIaCHIO CTOPOH CIIOPa X alBOKATOB);

S Benvckas M. A. BoccTaHOBUTeTbHAST MeIMaLlMsI M BOCCTAHOBUTEIbHbIE TIPOTPAMMBI Kak
MpaKkTMIecKye yCIoBust Iyist GOpMMUPOBAHUST BOCCTAHOBUTEIBHOTO MpaBocyaus B Pecrybmmke
Benapych / Y. A. Benbckast // FOctuins Benapycn. — 2021. — N2 3. — C. 75-78; 30pok, O. H. TIpu-
MMpPUTe/IbHbIE TPOLeAYPbI B IMBIMIKCTHUecKOM nponecce / O. H. 3npok. — Munck: BI'Y, 2018. -
283 c.; Kamenkos B. O 3HaueHUM TpUHIMUIIOB Meauauny / B. Kamenkos // FOpuandeckuit Mup. —
2020.— N2 11. - C. 67-74; OCHOBBI AJIbTEPHATUBHOTO Pa3pelIeHNs CIIOpoB: mocobue / B. U. Ca-
MapuH [u ap.]; oz pen.: O. B. Mopo3a [u ap.]. — MuHck, 2016; ITocpegHmuecTBO (Meayuanus) B
X03s/iCTBeHHbIX cynax Pecry6nku Benapycs / T. B. Anamosa [1 ap.]; oz pen. B. C. KameHkoBa.
— Munck: [Tukra, 2011; Ckobenes B. I1. O HEKOTOPBIX BOIIPOCAX MPUMUPEHMS CTOPOH TI0 Ipa-
SKIAHCKMM M 9KOHOMMUYecKuM criopam / B. T1. Ckobenes // [IpaBo B COBpeMEHHOM GeJI0pyCCKOM
obiecTBe: c6. Hay4. Tp. / Hail. leHTp 3aKOHOJATeNbCTBA U MTPABOBbIX uccen. Pecr. Benapych;
penxon.: H. A. KapnioBuy (t71. pen.) [1 op.]. — MuHcKk, 2019. — Bpim. 14. — C. 323-341.
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O CIOpaM, BO3SHUKAIOIIVM B CBSI3U C CO3JaHMEM, TPABOBOI OXPaHON U
MCIIOTb30BaHMEM OOBEKTOB MHTEIJIEKTYaJbHOV COOCTBEHHOCTH, ITIEPETOBO-
pPbI CTOPOH MOTYT MPOBOAUTHCS TIPU COMEIICTBUM MATEHTHBIX TOBEPEHHBIX,
YYaCTBYIOLIMX B 9TUX IIeperoBopax HapaBHe M1 BMECTO aJIBOKaTOB CTOPOH;

pe3y/IbTaThl YCITEIIHBIX TePEroBOPOB 0GOPMIISIIOTCS COT/IAllIeHNEM CTO-
POH, COZlep>KaIllM yYCI0BMS ¥ IOPSIOK YPeTyaupoBaHus CIopa, CoriaiieHne
IOJIKHO OBITH TTOATIMCAHO CTOPOHAMM, X TIPEACTAaBUTEISIMU U TIOMIJIEXKUT YT-
BEPXKIEHUIO CY/IOM;

HaxkoHerr, kak cka3zaHo B 4.2 cT. 170 KI'C, «k yctoBusiM, hopme 1 comepska-
HUIO, a TaKKe TTOPSIIKY 3aKII0UeHMs], yTBePKOeHMS U UCTIOTHEeHUS coryialiie-
HMST 00 yperyJiMpoBaHMH CIIOpa 0 Pe3yJibTaTaM IIeperoBOPOB CTOPOH ITPY CO-
IeiCTBUM X aJBOKATOB IPUMEHSIIOTCS TIpaBuia, IpelyCMOTPEeHHbIe HACTO-
smyM Kogekcom 1711 MMPOBOTO COT/IAIeHNsT, TPU3HAHMS MCKa MO0 OTKa3a
oT uckar. [Tomoxkenus 4.2 ¢T. 170 KI'C BbI3BIBAIOT PSiJi BO3PAsKEHUIA.

Bo-1epBbIX, BpSiT MOKHO Tpe60BaTh TOTO, UTOOBI COTIalieHme o6 ypery-
JMPOBAHMM CIIOPa IO pe3yJibTaTaM MeperoBOpOB OTBeUaa0 OGHOBPEMEHHO
BCeM TpebOBaHMSIM, ITPEABSIBISIEMBIM K MMPOBOMY COTJIAIIEHMIO, ITPU3HA-
HUIO MCKA M OTKa3y OT UCKa, 1160, He3aBUCUMO OT €r0 COAepsKaHuM, OTBe-
YyaJio TpebOoBaHMSIM XOTSI 6bI KAKOTO-TO M3 PACIIOPSANTENbHBIX aKTOB — UJIA
MMPOBOTO COTJIAIIeHWS, UM MPU3HAHMUS UCKa, UM OTKa3a oT ucka. Oue-
BUIHO, YTO COTJIAIIeHNe 00 yperyampoBaHUM CITIOpa TOKHO COOTBETCTBO-
BaTh TPEOOBAHMSIM MMUPOBOTO COTJIAIIEHMST, KOT[Ia UM O0OPMIISIETCSI MUPO-
BO€ coTJalieHue, Tpe60BaHMSIM MIPU3HAHMS MCKA — Korma UM opopmser-
Cs1 TIpU3HaHMe MCKa, TPe60BaHMSIM OTKa3a OT MCKa — KOTAa MM opopmiseT-
Cs1 OTKa3 OT MCKa.

Bo-BTOpBIX, eC/iy TeperoBOpPbl CTOPOH 3aBEPIIAIOTCS TEM, UTO UCTeL TPU-
HMMaeT pellileHle 0TKa3aThCsl OT MCKa MU/ Ke OTBETUMK — IIPU3HATh UCK, TO
TaKOVi pe3yabTaT Mpolleyphbl YPeryaupoBaHus CIiopa BPsA M MPaBUIbHO
0bOopMIISIT (Ha3bIBaTh) TAKMM aKTOM (IOKYMEHTOM), KaK COT/IallieHye CTOPOH,
MOCKOJIbKY OTKa3 UCTIAa OT MCKa U TIpU3HaHMe UCKA OTBETUYMKOM — 3TO OJTHO-
CTOPOHHME JeiCTBUSI COOTBETCTBYIOIIEI CTOPOHBI, COTIACOBAHMS BCTPEUHBIX
B3aMMHBIX BOJIEU3bSIBI€HWII CTOPOH, KOTOPOE MMeeT MeCTO IMPU 3aK/II0UeHUN
COOGCTBEHHO corIalieHus, 30ech HeT. [I03TOMy OTMeUYeHHbIe Pe3yIbTaThl 1e-
pPEroBOpOB CTOPOH 60Iee MPaBWIbHO OBLIO ObI OTPAXKATh B JOKYMEHTE, Me-
HyeMOM, Halipumep, TPOTOKOJIOM, HO HMKAaK He CoT/IallleHueM.

B-TpeTbux, eciy B TaK Ha3bIBA€MOM COTVIAllIeHU CTOPOH HAaXOAUT OTPake-
HMe 0TKa3 MCTIIA OT MCKa UM TIPU3HaHMe YICKa OTBETYMKOM, TO BPSI, I BO3-
MOSKHO TPeO0BaTh TOTO, YTOOBI «K YCJIOBUSIM, GOpPMe U CoflepsKaHNIO, a TAKKe
TIOPSIIKY 3aK/TIOUeHNsI, YTBEPKAEHMST M VCIIOMTHEHMS COTIaleHs 00 ypery-
JMPOBAHUY CIIOPA MO pe3y/ibTaTaM IepPeroBOpoB CTOPOH» TPUMEHSITIUCH ITpa-
BUIa, mpegycMotrpeHHbie KI'C cOOTBETCTBEHHO /151 0TKa3a UCTIIA OT MCKa UJIN
TIPU3HAHUS MCKA OTBETUYMKOM.
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OTKas OT uCcKa ¥ MpU3HaHMe MCKA — 3TO 6e3yCIOBHBIE IeICTBUSI CTOPOH,
MO3TOMY O NMPUMEHEHUM ITPaBUJI O KAKUX-TO YCIOBUSIX PeUM UITU He MOXKET,
TaKMX MPaBMJI B OTHOILIEHMM OTKa3a OT MCKa M MPU3HaHMS MCKa MOMPOCTY HeT.

B ucrionp3oBaHuM mpaBmia 0 ¢popmMe OTKasa OT MCKa M MPU3HAHMUS MCKA
cMbICIa aKTUUECKM HET, ITOCKObKY 3TU IIpaBmia UIEHTUYHbBI Tpe6GOBaHM -
sIM 0 hopMe corIalieHsI CTOPOH 00 yperympoBaHUy CIIOpa Py CONeCTBUM
aJBOKaToOB — cormacHo 4.1 cT. 272 KI'C ¢popma 1o ob1emMy rpaBuiy SIBJISETCS
MMCbMEHHO¥ (M JINIIIb B MOPSIAKE UCKITIOUEHMSI C pa3pelieHnsi Cyaa 3asiBlieHnue
MCTIIa 06 OTKa3e OT MCKa MO0 OTBETUYMKA O MPU3HAHUYM MICKA MOTYT OBITH CO-
001IIeHBI CYTy YCTHO, HO B 3TOM C/Ty4ae OHM BCe PaBHO ITOZJIEKAT MMCbMEHHO-
My (GMKCHMPOBAHUIO — OHYM 3aHOCSITCS B KPATKUI ITPOTOKOJ, ITPOTOKOJ Cy/1e6-
HOTO 3acelaHusI U MOJMMChIBAIOTCSI COOTBETCTBEHHO MCTIIOM, OTBETUMKOM, a
TaKke UX MPeICTaBUTENSIMM, €CJI OHM YUACTBYIOT B Cyle6HOM 3aceqaHum)

ComepskaHue oTKasa OT ucka u ripusHanus ucka KI'C (paBHO Kak u fevi-
CTBYIOIIMMM ['paskmaHCKui MpolieccyaibHbIN Kogeke Pecryonmku Bemapych
(manee — I'TIK) u Xo3siicTBeHHbII MTpolieccyanbHblit Kogeke Pecrry6nnku bBe-
napych (manee — XIIK)) cneuiMa/JibHO He periaMeHTUPYeTCs, TOCKOIbKY CO-
JlepskaHue JaHHbIX AeiiCTBUII OMHO3HAUHO BbITEKAeT M3 UX HaMMeHOBaHMUS
" OBITh APYTUM HE MOXKET.

HeB03MOXXHO TaKske TOBOPUTD O MPUMEeHEeHUM TTOpsIiKa 3aKII0UueHNs, yT-
BePXKIEeHMST U UCIIOTHEHMST 0TKa3a OT MCKa U TIpU3HAHUS MCKA, TOCKOJIbKY:
OTKa3 OT MCKa U MpU3HaHMe 1CKA COBePIIAIOTCS OJHON CTOPOHOI, a He 3a-
KJTI0Yal0TCSl 06eMMM CTOPOHAMM; OTKA3 OT MCKa U IIPM3HaHMe MCKa MOJIeXaT
CaHKI[MOHMPOBAHUIO CYOM ITOCPEICTBOM IIPUHSITHUS, & HE YTBEPXKIEHMS ; He
nojjexaTr OTKa3 OT MCKa, IpU3HaHMe MCKa U UCTIONMHEeHNIO, B JIydllleM CIIy-
yae MOXHO BECTU peub 00 MCITOTHEHUY pellleHNs], BLIHECEHHOTO B pe3y/IbTa-
Te MPUHSITUSI CyIOM MPU3HAHUS /ICKA OTBETUMKOM.

IlymaeTcst, 4TO «K yUIOBUSIM, hOpMe U CofiepskaHMIo, a TAKKe MOPSIIKY 3a-
K/TIOUEHMSI, YTBEPKIOEHMS M UCIIOTHEHMSI COTyIaiieHnust 06 yperyimpoBaHuu
CIopa o pe3y/abTaTaM IIeperoBOPOB CTOPOH MPU COMIEMICTBUM UX aJBOKATOB»
MO>KHO ITPUMEHUTD TOJbKO MpaBuia, npegycmoTpeHHbie KI'C 1711 MyUpoBOTO
COTJIAIIeHWSI, M JINIIIb TIPU TOM YCJIOBMM, UTO COTJIAIIeHNe 00 yperyimpoBa-
HUU CTIOpa 0 pe3yJibTaTaM IleperoBOpoB CTOPOH MO CBOeV CyTU CaMo SIBJISI-
eTCS MMPOBBIM COIJIAllIeHVeM (a He OTparkaeT OTKa3 UCTIA OT MCKa U TIpU-
3HaHMe 1CKa OTBETUMKOM).

B-ueTBepThiX, comepskanue cT. 170 KI'C HaBOOAUT Ha MbIC/Ib, UTO COIVIAIIe-
HIe 00 yperyaMpoBaHuM CIIopa 1o pe3y/abTaTaM IIeperoBopoB CTOPOH ITPU CO-
JeViCTBUM VX aJBOKATOB 00pa3yeT co60¥i CaMOCTOSTeTbHOE OCHOBaHME JIJIsI 3a-
BepIeHMs MPOU3BOACTBA IO AieTy, UTO MOATBEPXKAAeT comepskaHue 1.9 cT. 130
KI'C: pgaHHOe coralieHe Ha3BaHO TaM, HapaBHe C MMPOBBIM COTJIallleHVeM
U coTallleHeM O NMPUMMPEeHMU, B KaueCcTBe OCHOBAHUS [IJ1S1 TpeKpalieHust
MPOU3BOACTBA 10 Jeny.
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OmHaxko, Kak BuAHO u3 4.2 cT. 170 KI'C, cornamenne o6 yperyinpoBaHUmn
criopa 1o pe3y/abTaTaM IeperoBOpPoB MOKeT o(popMIIsITh OO0 Tpu CoBep-
[IIEHHO PasHbIX PACHIOPSIAUTENbHBIX BOJEU3bSIBIEHUS CTOPOH, IJIST KKI0TO
13 KOTOPBIX YKe ITPeyCMOTPEeHbI CBOY CHelMaTbHble HOPMbI 06 OKOHYaHUN
nmena — .8 cr. 130 KI'C (mnsg oTkasa uctia ot ucka), n.9 cr. 130 KI'C (g mu-
POBOTO COIJIAIIeHMSs CTOPOH), 4.5 ¢T. 272 KI'C (my1s1 mpM3HaHMs MCKa OTBETUM-
KoMm). CyieroBaTeNbHO, COTTIAIeH)e 00 YperyMpoBaHUy CIopa o pe3yybTa-
TaM TeperoBOpoB CTOPOH Kak OCHOBaHMe JIJIs TIpeKpallleHus TTPOu3BOICTBa
T10 JIeJTy SIBJISIETCSI COBEPIIEHHO MCKYCCTBEHHBIM 06pa30BaHMEM.

C y4eToM BCero 13JI0KeHHOTO BBIIIIE TT0JIaraeM UTO, UTO TTOJTOXKUTETbHbBIN
pe3yIbTaT MePEeroBOPOB CTOPOH JIOKEH 0OPMIISITHCSI HE 3aKTI0UeHEM CO-
[JIallIeHNsI, @ COCTaBJIeHEeM ITPOTOKOJIA, B KOTOPOM IToAJIeXkaT PUKCUPOBAHMIO
IOCTUTHYTbIE CTOPOHAMM (CTOPOHOI) HAMepeHU S 0 YPeTyJIMPOBaHUIO CII0-
pa. Cam 1o cebe TaHHbIN MPOTOKOI (ITOAOOHO MeIMaTUBHOMY COTJIAIIEHUIO,
3aKJII0UEeHHOMY T10 JleNTy, HaXO/ISIIeMyCsI B IIPOM3BOACTBE Cyaa, — CM. CT. 177
KT'C, ct. 285-1 I'TIK) caMOCTOSITETLHOTO ITPOIeCCYaTbHOTO 3HAUEHMST HEe Me-
eT. Ha ocHOBaHMM JaHHOTO MTPOTOKOJIA CYAY MOXKET ObITh ITPeCTAaBIeHO MU-
POBOE CcoTyIallieHy e CTOPOH MJIH 3asiBJIEH OTKAa3 MCTIIA OT MCKa, 160 coBepiie-
HO TIpU3HAaHMeE MCKA OTBETYMKOM, KOTOPbIE AOJKHBI PACCMATPUBATHCS CYIOM
B MMOPSIIKe, TIPeYCMOTPEHHOM [J151 AAHHBIX PACIOPSAUTETbHBIX BOJIEU3bSIB-
JIeHUsI, a UX CAaHKIMOHUPOBAHME — BJIeYb TPAAUIIMOHHBIE IS TAKMUX CTy4da-
€B MowIeACTBUS (TpeKkpalieHe MPonu3BOACTBA IIPU YTBEPKAEHUU MUPOBOTO
COryalieHus CTOPOH U MPUHSITUM OTKa3a UCTIIA OT MCKa UJIM BbIHECEHNE pe-
1IeHust 06 yIOBJIETBOPEHMM MCKa TTPY TPU3HAHMUM TTOCTeHETO OTBETUMKOM).

B ocHoBy HOpM KI'C 0 mpuMupuTenbHO npolienype (B IIEPBYIO ouepenb
9TO HOPMBI CT. 171-175) monoskeHsl cooTBeTCTBYIONME TTpaBmiaa XIIK (mpe-
KIle BCero mpasuia rnasbl 17). [Ipuuem, Kak 3TO MMeeT MeCTO U B HACTOSI -
1ee BpeMs, UCITOIb30BaHMe IPUMUPUTENIbHOM TTpoteaypsl mormyckaeTtcs KI'C
TOJIBKO 10 JleJIaM, CBSI3aHHBIM C ITPeIPUHUMATETbCKO M MHOM X03S/iCTBEH-
HOM I esITeIbHOCTBIO (T.€. IO JleJiaM, PacCMaTpMBaeMbIM celfvac 1Mo mpaBuaam
XTIK), mockombKy comtacHo 4.1 ¢T. 171 KI'C crmop MOKeT 6bITh YperyimpoBaH
C TIOMOIIbI0 TPUMUPUTEBHON TIPOLEyPbl TOJBKO B SKOHOMNYECKOM Cyie
(B cummy nipepnvcannii .34 cr. 1 KI'C oy, sakoHOMMYeckuM cyom B 3Tom Ko-
JeKce MIOHMMAeTCs 9KOHOMUYEeCKNi ¢y obmactu (ropoga MuHCKa), ATiesisi-
LIVOHHBIV SKOHOMUYECKUI CY/I, Cy/leOHasT KOJJIerus 0 SKOHOMUYECKUM Jie-
nam BepxoBHoro Cyna Pecrry6mku Benapych).

Orpannuenue chepsl IPUMEHEHUS TTPUMUPUTETBHON TTPOIEAYPhI TOTb-
KO CTIOpaMM, BBITEKAOIIMMMU U3 TIPEITIPUHUMATEIbCKOM AesITeIbHOCTH, BPSI,
Jiy oTipaBaaHo. Ha Hatll B3I/isi/, HeT HUKAKMX Pa3yMHbBIX OCHOBAHMIA [IJISI TOTO,
YTOOBI 3aTIPeNaTh UCIOIb30BaHMe IPUMUPUTETBHON TTPOIeAYPhI ¥ B OTHO-
IIeHN CIIOPOB, KOTOPBIE K XO3SIMICTBEHHON [eSITebHOCTU OTHOIIEHUS He
umeroT. Tem 6ostee uTo 11e/1b pa3padboTku KI'C — 3To JoCTMsKeHMe KaK MOXKHO
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60sbI1Iel YHU(PUKAIMY ITPOIIeCCYyaTbHBIX ITPAaBU/I PACCMOTPEHMS TI0OBIX (T.€.
HEe3aBUCUMO OT MX CBSI3U C MPeANPUHUMATEIbCKON IeSTeTbHOCThIO) IIUBU-
JIUCTUYECKUX A eJl, U TIPUMUPUTENIbHAS TIPoleypa B CYyA0NIPOU3BOICTBE OT-
HOCUTCS K YUCITY TeX MPOIeCCYaIbHbIX UHCTUTYTOB (TIPABWUII), TAE YKa3aHHAS
11eJTb MOKET OBITh peaan30BaHa B [IOJTHOM 00beMe U B OTCYTCTBME KaKUX-JTV -
60 HEeraTUBHBIX ITOCIEICTBUIA.

Crourt ckaszarTb, uTo npaBwia XI1K o npuMupuTeNbHON NpoLieaype 3anuM-
crBoBaHbl B KI'C He TOCIOBHO 1 He B MOJTHOM 06beMe. OCOOeHHOCTY perym-
POBaHMS IPUMUPUTENbHOI TTporieypbl B KI'C cBOASITCS I/TaBHBIM 06pa3om
K CJIeIYIOIM MOMEHTAM.

[Tpesxxne Bcero XIIK paccMaTpuBaeT IpUMMUPUTENIbHYIO IIPOLIEAYPY KaK pa3-
HOBUIHOCTH Meguaiuu. Tak, cormacHo a63.12 ct. 1 XIIK «mpumupuTenbHast
npoleaypa — Meauanys, MpoBOAMMAas B COOTBETCTBUM C HacTosuM Komek-
COM T10C/Ie BO36YKIeHMS TPOM3BOICTBA 10 JIeTy B CY/e, paCCMaTpUBaOIeM
9KOHOMMYECKMeE JIeia», cormacHo a63.14 cr. 1 XIIK «cornaiieHue o mpuMupe-
HUU — MeAuaTUBHOE COT/IallleHe, 3aKII0YeHHOe CTOPOHAMM 10 Pe3yIbTaTam
MPOBeeHUSI TPUMMUPUTEIBHON MPOLeAYPHI B CyIe, pAaCCMaTPUBAIOIIEM KO-
HOMMYeCcKue fesa». [Iomo6HbI TOIX0 K OIpeie/IeHNIO PaBOBO TTPUPOIbI
MIPUMUPUTENBHOI TIPOLeyPhI MPEACTABISIETCS HAM JIOTUYHBIM U B TTOTHOM
Mepe OTBeuarInuM Ipeancanmio 1.2 cT. 2 3akoHa Pecrrybiku Benapych oT
12 mrong 2013 . N258-3 «O megnauym»: «OcO6€HHOCTY TPOBEIeHNsT Meaua-
LMY TIOCTIe BO3OYKIEHMS ITPOM3BOACTBA I10 JIeTy B Cy/ie ONpenesiioTCs Ipo-
1eCCyaJTbHBIM 3aKOHOAATETbCTBOM».

B cr. 1 KI'C yka3aHHble medVHUIMYM He BOILIM (PaBHO KaK He BOIIIA U
comepskamasicst B a63.11 ct. 1 XIIK eme omHa meduHUIMS, MUMeIOIIast OTHO-
IIeHye K TPUMUPUTEIBHO Ipotieaype, — nebUMHNLS TPUMUPUTENS (KTTPU-
MUPUTEJIb — JIUI0, HA3HAUEeHHOEe CYJIOM, PAaCCMaTpUBAOIIUM SKOHOMUYE-
CKue fesa, B COOTBETCTBUM C HACTOSIMUM Komekcom OJjis IpoBeAeHNs me-
pEroBOPOB MEXAY CTOPOHAMU B IIPUMMPUTEIBHOM TIPOIleaype B CyAe, pac-
CMaTpuUBaIOIIeM 9KOHOMMUUECKKe enar)). Kakue-nnbo npyrue HOpMBbI, T10-
3BOJISIIONIVE KBAMM(DUIIMPOBATh TPUMUPUTENbHYIO TTPOLIEAYPY KaK BUJ Me-
muanun, B KI'C Toxke OTCYTCTBYIOT. bonee Toro, conep>kanue riiasel 20 KI'C
TO3BOJISIET YTBEPKAAET, UTo pa3paborunkamyu KI'C mpumupuTenbHas mpo-
eaypa 1 Meauanms pacCMaTPUBAIOTCS KaK COBEPIIIEHHO aBTOHOMHbIE (He-
3aBUCHUMBbI€E) IPYT OT ApyTa MpaBOBbIe SIBJIEHMS, TOCKOJIbKY B TIEpeUHe CI0-
C060B yperyamMpoBaHys CIIOPOB OHM YIIOMSIHYTBI 4epes3 3arsITyo (IpuieM B
4.4 cT. 165 KI'C ciepBa yrmomMsiHyTa MpUMUPUTEIbHAS ITPOIeaypa U TOIbKO
3aTeM MeauaIus) 1 0COOeHHOCTSIM MX TIPUMeHEHMS TIOCBSIEHbBI OT/Ie/b-
HbIe CTaTby (IPUMUPUTENIBHOI TTpoteaype — cT. 171-175 KI'C, meguarum —
cT. 176, 177 KT'C).

Takum 06pa3om, IIpoBeIeHHOE MCCIeI0BaHNe TTO3BOJISIET CIeIaTh ClIey-
OIIVie BBIBOIbI:
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MOPSITOK MPUMeEHEHMS IePerOBOPOB CTOPOH TIPU COAECTBUM X afBOKA-
TOB TpebyeT HEKOTOPOI KOHKpeTM3amyu (OTHOCUTEIBHO TOTO, MOTYT JIU TIe-
PETOBOPBI COCTOSITHCS TI0 MHULIMATHUBE Cya, a TAKXKe KaKOB KpaliHMIi MOMEHT
B PasBUTUHU IIPOLECCa, [0 HACTYIUIEHUSI KOTOPOTO MeperoBOpbl BO3MOKHbI);

TTOJIOKUTETbHBIV Pe3y/bTaT IIeperoBOPOB CTOPOH JOJIKEH 0hOPMIISIThHCS
He 3aK/II0YeHreM COIVIallleHys, a COCTaBJIeHeM ITPOTOKO/Ia, B KOTOPOM I10[ -
nexxaT GUKCUMPOBAHUIO JOCTUTHYTbIE CTOPOHAMM (CTOPOHO) HaMepeHUs TI0
yperyanpoBaHUIO CII0pa;

yYKa3aHHbBI} MTPOTOKOJ CaM 1O cebe CaMOCTOSITe/IbHOTO TPOIieccyab-
HOTO 3HAUEeHMS He MMeeT, B TOM UMCjie He MOXeT ObITh CAMOCTOSITEIbHBIM
OCHOBaHMeM [Jisl TIpeKpalleHns Npou3BOLCTBA 0 [elly; Ha OCHOBAaHUU
IaHHOTO MPOTOKOJIA CYAy MOKET ObITh ITPeICTaBI€HO MMPOBOE CorJIalile-
HMe CTOPOH MM 3asIBJIeH OTKa3 UCTLA OT UCKa, WM COBEpPIIeHO IpU3Ha-
HIe MCKa OTBETUMKOM, KOTOPbIe AOJIKHBI pacCMaTpUBATLCA CYyLOM B IO-
psnKe, IpegyCMOTPEHHOM [IJ1 JaHHBIX PACIOPAAUTENbHBIX BOJIEU3bIBIIE-
HUI, @ UX CAHKIIMOHUPOBAHME CYIOM — BJIeUb TPAAUIIMOHHBIE IJIST TAKUX
Cy4yaeB MOCIeNCTBUS;

BO3MOXXHOCTB MCMOb30BaHVSI IPUMUPUTEbHOT MPOLeAyPbI CJIeAyeT pac-
MMPOCTPAHUTD U Ha [ie/ia, He CBSI3aHHbIE C MPeaNPUHUMATEIbCKOM (XO3SIACT-
BEHHOJ) OesITeJIbHOCThIO;

MpUMUPUTENbHAS TIpolenypa He paccMarpuBaeTrcs KI'C kak pa3HOBUA -
HOCTb MeJual i, YTO SIBJISIeTCS CIIOPHBIM MOMEHTOM.
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PELEH3MIN, OB30PbI

OB30P MEXIYHAPOIHOMU
HAYUYHO-ITPAKTUYECKO KOH®EPEHIIUU
«IOPUINYECKHUE KOH®JINKTbI
COBPEMEHHOT'O MUPA-2023»
(BopoHeXCKUI roCcysapCTBeHHbII YHUBEPCUTET,
10 mapta 2023 r.)

B. A. CupuHBKO
Bopouexcckuti 20cydapcmeeHHblll yHugepcumem

AHHOTAIMS: B 0630pe IMpeCTaBIeHbl Te3MChI JOK/IAI0B yUYaCTHUKOB MEKAY-
HapOIHOI HayUYHO-TIPAKTHUUECKOI KoHbepeHIMM «Opuandeckme KOHGINK-
ThI COBpeMeHHOTO Mupa-2023», cocTosBIeiics Ha 6a3e HayuHo-o6pa3oBa-
TeJbHOTO IIeHTpa IPUANUECKON aHTPOIOJOTUM U KOHPIMUKTOIOTUN
0pUANYECKOro (GakyabTeTa BOpoHEKCKOTr0o rocyJapCTBEHHOTO YHUBEPCUTE-
Tta 10 mapTa 2023 1.

KitoueBble coBa: opuayyeckast aHTPOIIONOTHS, I0puanYeckas KOHQINK-
TOJIOTUSI, FOPUANIECKMIT KOHQAUKT, MeIuaIs, IPUMUPUTETbHbIE TIPOLIe/TY-
DpBbI, cyzieGHOe TPUMUPeHIe, KUTAICKOe TPaBOCO3HAHME, MHCTUTYIVIN3aLVs
KOH(IUKTA.

THE REVIEW OF THE INTERNATIONAL
SCIENTIFIC AND PRACTICAL CONFERENCE
«LEGAL CONFLICTS
OF THE MODERN WORLD-2023»
(Voronezh State University. March 10, 2023)

V. A. Sirinko
Voronezh State University

Abstract: the review presents the abstracts of the reports of the participants
of the international scientific and practical conference «Legal Conflicts of the
Modern World-2023», held on the basis of the Scientific and Educational Center
of Legal Anthropology and Conflictology of the Faculty of Law of Voronezh
State University (March 10, 2023).

Keywords: legal anthropology, legal conflictology, legal conflict, Mediation,
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conciliation procedures, judicial reconciliation, Chinese legal consciousness,
institutionalization of conflict.

10 mapta 2023 roma B BOpOHEXCKOM TOCyIapCTBEHHOM YHUBEPCUTE-
Te Mpouuia Bropass MeXayHaponHas HayyHO-TIIpakTuuyeckass KoHbepeHUus
«lOpuanueckme KOHGIMKTBI COBpeMeHHOT0o Mupa-2023».

C NMpuBETCTBEHHBIM CJIOBOM K yyaCTHMKaM KOH@epeHIMM obpaTtuiach
3aBenyroIIuit Kadbeapoit Teopun U UCTOPUM rOCyapCTBa U MpaBa lopuande-
cKoro ¢akynbTeTa BopoHeEXCKOro rocysapcTBeHHOTO YHMBEPCUTETA, TOKTOP
I0PUANYECKNX HaYK, Mpodeccop, pykoBoauTeab HayuHo-06pa3oBaTebHO-
rO LIeHTPa IPUINUECKOI aHTPONOIOTUY 1 KoHunKTonoruu CeetiiaHa Hu-
KoslaeBHAa MaxwuHa, NOgYepKHYB B CBOEM BBICTYIUVIEHUM 3HAUYMMOCTb KOH-
(IMKTOMOTMUECKOTO HAaTpaB/IeHs COBPeMeHHbIX ITPAaBOBBIX MCC/IeJOBAHMIA.
CBemiaHa HukonaeBHa oTMeTHIa, YTO MHOTOOOpa3Hble KOHQUIMKTHI BCETAa
OyoyT COITyTCTBOBATH SBOJIIOIMM UEJIOBEUECTBA, KOTOPOE, B CBOIO OUepe[b,
OyIeT MCKaTh BCE HOBbIE U HOBbBIE CITOCOOBI 6OPbOBI ¢ HUMM. COBpEMEHHbIe
KOH(MIMKTBI CTAHOBSITCSI BCE 6oJIee CIIOXKHBIMU 110 CBOEJ CTPYKTYpe, 0ObEKT-
HOMY U CyObeKTHOMY COZIepsKaHMIO, TO3TOMY 60pbba ¢ HMMU 6e3 KOMIUIEKC-
HOTO NPMMEeHEeHNsI METOL0B CMEXHbBIX OTpaciieli [yMaHUTAPHOrO 3HAaHUS He
MpenCTaBIIsIeTCsl BO3MOXHOV. VIMEHHO B 11e/sIX BCECTOPOHHEr0, KOMILIEKC-
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HOTO aHa/IM3a KOHMIMKTONOTMUYECKMX TTPO6eM M BbIPabOTKM 3 deKTUB-
HBIX METO/IOB UX pelleHts B JaHHOV KoOHbepeHINY MPUHUMAIOT yJacTue He
TOJIBKO FOPYCTBI, HO ¥ CIIELIMAIMCThI B 06JIACTY CMEKHBIX C FOPUCTIPYAEHIIV -
el [yMaHUTapHbIX HayK.

[TepBbIM IOK/IAA0OM Ha IJIEHAPHOM 3acegaHny KOHMepeHIMM CTaJI JOK/Ia I
3aBeyIolero Kadbeapoit pruHaHCOBOTO ITpaBa BopoHeKCKOTO rocygapcTBeH-
HOTO YHUBEPCUTETA, TOKTOPA IOPUANYECKUX HAYK, Tpodeccopa, 3aMeCcTUTe-
JII0 lekaHa opuanveckoro daxkynbreta BI'Y o MmexxqyHapogHOMY COTPYIHU-
YyeCTBY, 3aCTy>keHHOTO paboTHMKA BbICIIel MKoIbl Poccuy Mapuusl BaneH-
TuHOBHBI KapaceBoii (CeHI[0BO¥1), TOCBSIIEHHBI COBPEMEHHbBIM CITOCO0aM
paspelleHnst PUINIECKUX KOHGIMKTOB B cpepe HaJIoroBO-IIPaBOBOIO pe-
rynupoBaHusi. IIpodeccop M. B. KapaceBa mosicHmia, 4To KOHQIMKTHI B 06-
JacTy (pMHAHCOBOTO M HAJIOTOBOTO IIpaBa SBJISIOTCS UX HEOTheMIeMO ua-
CThI0, TIOCKOJIBKY CYIIECTBYET HEeyCTPAaHMMO€E aHTaTOHUCTUYECKOe TTPOTUBO-
peurie MeXAy HAJIOTOIUIATEIbIIMKOM U TOCYIaPCTBOM, [AJI5I CMSITYEHUST KOTO-
pOTO CIeayeT HaXOAUTh CITOCOOBI pa3pelieHnss KOHQIMKTOB BHYTPYU CAMOTO
(brHaHCOBO-TIPABOBOTO PETYIMPOBAHMS.

B HacTos1ee BpeMst HAMETU/TMCh IBA HOBBIX ITYTM pa3penieHnst KOHQINK-
TOB B paccMaTpuBaemoii obaactu. [IepBblii, IIaBHBIM 00pa3oM, IpeacTaB-
JIeH TipelieleHTHbIM peryiupoBaHeM KOHCTUTYLIMOHHOTO cyaa PO u 3akiio-
YyaeTcs B paspelnieHny KOHGIMKTA C TOMOIIbI0 HOPM I'PaskIaHCKOTO IIpaBa.
Hanpumep, [locranosnennem KoncruryimuonHoro Cyga P® ot 08.12.2017
N2 39-I1 «ITo meny o mpoBepKe KOHCTUTYLIMOHHOCTY TTOJIOKeHMI cTaTeit 15,
1064 n 1068 I'paskmaHckoro kogekca Poccutickoit @enepanium, MOAMYHKTA
14 myukTa 1 cratbu 31 Hamorosoro kogekca Poccuiickoit @enmepanym, cra-
Ty 199.2 VromoBHOro Kogekca Poccuiickoit @emgepaiiu 1 4acTu IepBoit
cTatby 54 YTOIOBHO-IIPOIIECCYaIbHOTO Kogekca Poccuiickoit dengeparinm B
cBs13M ¢ Xanobamu rpakgad I. I. AxmameeBoit, C. U. JIsicsika u A. H. Cepre-
eBa», MpeAnoaaraeTcsi BO3SMOXHOCTb B3bICKaHMs B mopsiake cT. 1064 'K PD
0 CKaM MPOKYPOPOB ¥ HAJIOTOBBIX OPTAaHOB BO3MellleHMsI Bpena, Ipuun-
HEHHOTO ITyOJIMYHO-TIPaBOBBIM 00pa30BaHMSIM, TEHESKHBIX CYMM B pazMepe
He MOCTYNMBIINX B COOTBETCTBYIOIINI OIO/3KET OT OpraHM3a-HaJIOTOI/Ia-
TeJIbIIJKA HAJIOTOBBIX HEJIOMMOK U IeHel ¢ PU3UIeCKuX JIUIL, KOTOPbIe ObLIN
OCY3KIIeHbI 3a COBepIlleHMe HAaJOTOBbIX MPECTYIJIEHWA, BbI3BABIIUX 3T He-
IOVMKM, UJIU YTOJIOBHOE TIpecief0BaHMe KOTOPBIX B CBSI3U C COBEPIIEHUEM
TaKMX MPECTYIUIeHU, 6bIIO TPeKpaIeHo M0 HepeabIMTUPYIOUIMM OCHO-
BaHUSIM, TIPU YCTAHOBJIEHUM BCEX 37IEMEHTOB COCTaBa IPasKJaHCKOTO Mpa-
BOHapyIeHus. Bropoit criocob paspenieHnst KOHGIMKTOB BbI3bIBAET OIpe-
JleJIeHHbIE CIIOPBI CPeAy MPAKTUKOB ¥ HAYUHO OOIECTBEHHOCTH, TaK KaK
3aKJ/II0YAETCsI B CAaMOCTOSTeIbHOM ycTaHoBaeHun ®HC Poccun onpeneneH-
HbBIX (GOPM B3aMMOIEeICTBHS C HAJIOTOILIATeIbIIMKOM (Harpumep, IIpeaIpo-
BEpPOYHOr0 aHa/I13a).
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[Tpodeccop mermapraMeHTa TeOpuUM MpaBa ¥ MEKOTPACIEBBIX IOpUINIE-
CKMX IucuuIinH GaxkynbTeTa mpaBa HUY «BIID», HOKTOp I0pUANYECKNX HAYK,
npocdeccop FOpuit leHHagbeBUMY Ap3amMacoB B CBOEM JOK/Iajie poaHaIm-
3MPOBAJI POJTb MeOMAIMI B Pa3epeieHnM PUANIecKX KOHQIUKTOB. OH OT-
MeTW/, YTO, Ha4aB pa3BUBATbLCS BO BTOPOI1 mooBuHe XX ctoneTus: B CIIIA,
MeauaIus Ipouia MyTh Pa3BUTUS OT YPETYIUPOBAHUS CEMEIHBIX CIIOPOB 10
NpuMeHeHus B chepax MpearpuHNMaTeIbCTBA, TTOIUTUKU U TOCYIapCTBEH-
Horo ympasieHus. B 2001 rogy B CIIA 6bu1 mpuHST EAMHOOOpa3HbI AKT O
Menyanymu. Kpome Toro, Tam ycrenHo GyHKIMOHUpYyeT HaroHambHbI WH-
CTUTYT paspenieHus JUCITyTOB, 3aHMMAIONMICsT pa3paboTKOM HOBBIX METO-
noB Meavatyn. lllnpokoe pacrpocTpaHeHue MOyYMII0 UCTIONb30BaHme nd-
POBBIX TEXHOJIOTUIA B TIPOIIelype Meaualyu, 4To JaeT BO3SMOKHOCTb 3aK/II0-
YyaTh MeJMaTUBHbIE COTIAIIIEHUS B PeKMMeE OHJIaliH, SKOHOMSI BpeMs CTOPOH
U yCKOPSIS paboTy MeauaTtopa. Mcronb3oBaHMe MeIaTUBHbBIX TEXHOIOT I B
COBOKYITHOCTY C MH(GOPMAIMOHHO-KOMMYHMKAIIVMOHHBIMY He ITO3BOJISIET CY-
[IECTBYIOIEeMY KOHMIMKTY IMepexoanThb Ha 60Jiee BICOKYIO CTYIIeHb pa3By-
TUSI ¥ BO MHOTOM CITOCOOCTBYET ero pa3pemieHnIo, TOCKOIbKY ITOMOTAeT BbI-
SIBUTb MCTUHHBIE 1€V KOHQIMKTYIOMIVX CTOPOH, HAIIPABUTh TeUeHe KOH-
(AMKTHO CUTyaIMM B oripeneneHHoe pyciio. [TookuTeabHO caeayeT OTMe-
TUTH TOT (AKT, YTO MUCIOIb30BaHME MPOLIEAYP MPUMUPEHMST CITOCOOCTBYET
pasrpyske cye6HO CUCTEMBI.

ITpodeccop 10.T. Ap3amacoB MpeIos KM BHECTU B €I CTBYIOIIEe POCCHIA-
CKO€ 3aKOHOMIATENbCTBO CIeYIolIe M3MeHeHUsT: 1) UCKITIOUUTh HEBO3MOXK-
HOCTb ITpUMeHEeHMSI MeAaTUBHBIX MTPOLIeTyP B KOJIJIEKTUBHBIX TPYIOBBIX CITO-
pax, 4YTO Ha TaHHbIII MOMEHT 3aKperuieHo B 4. 5 ¢T. 1 demepanbHOTO 3aKOHA
«O Menyuanumn»; 2) ycTaHOBUTH B CT. 25 YIIK PO BO3MOKHOCTBH ITpeKpaIieHmst
YTOJIOBHOTO [JieJia B CBSI3Y C 3aK/II0YEeHeM MeAMaTUBHOTO COTIAIleHUSI.

[Tpodeccop kadeaps! rpaskgaHCKOrO MpaBa 1 Mpolecca, JOKTOp I0pUIn-
yecKux HayK, mpodeccop Onbra HukomaeBHa IlllemeHeBa o6paTiia BHUMA-
HJe YIaCTHUKOB KOH(EePEeHIMI, UTO TTOITY/IIpU3ains Meauauum — 3T0 MHO-
roacrneKkTHBIN Tpoiecc. B BopoHeskCKOM rocygapCTBEHHOM YHUBEPCUTETE,
a Tarke B Apyrux BY3ax, mpoBOAUTCS ycrenHas MOAroOTOBKAa MeIaTOPOB.
Tak, TOJIbKO B HallleM YHUBEPCUTETE KOJMYECTBO BBIMTYIII€HHBIX MO TPOTpaM-
Me IIOITOTOBKY MeAMaTOPOB CIIeaanucToB npesbiiiaeT 200 yenoBek. Bme-
CTe C TeM, 110 Topoiy BOpoHeXXy HAaCUMTBIBAETCS MOPSAKA TPEX HOTAPUAJIBHO
3aK/II0YEHHBIX MeIMaTUBHbBIX COIJIAIlIeHNII B TO/I, a I10 BCeli CTpaHe 3a rofo-
BOJi Iepuo, — OKOJIO TPEXCOT.

CoBeTHMK Mpe3ugeHTa ATBOKATCKOI ITajaaThl BOpoHEKCKOI 06/1acTu,
IIpencemaTtens Cowo3a MoOIOABIX aaBoKaTOB Poccuy EBreHmnii AjieKcaHIapo-
B4 ITaHMH TOCBATWIT CBOI IOK/IA]T CDAaBHUTEIbHO-TTPABOBOMY aHAMN3Y pa3-
perreHnst KOHOIMKTHBIX CUTYaluii B aiBokaType. OH MTOAUYepPKHYJI, YTO KITI0-
YeBYIO POJIb B BOSHMKHOBEHMY KOHQIMKTHBIX CUTYalVii B OTHOIIEHNUSIX MEX-
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Iy aIBOKATOM ¥ IOBEpUTEeM UTPAIOT (prHAHCOBBIE BOTTPOCHI. C 3TMUECKOIA
TOYKM 3peHMS TTIOTOHS 3a JOBEPUTEIeM MOXKeT HapylllaTh OCHOBOTIO/IAratonuii
TIPUHITATI KOPTIOPATUBHOCTH, 3aKperIEHHbIN B DeepasbHOM 3aKoHe «O06 af-
BOKATCKOV OesITeIbHOCTU U afaBokaType B PO». Tak, MHOTOA CKIaabIBAETCS
CUTyalus, KOrJa JOBEPUTENb MpeKpallaeT COTPYTHUIECTBO CO CBOUM aBO-
KaToOM U YXOAUT K IPYyTOMY 3allIUTHUKY, HE OTIJIATUB MOJIO’KEHHBbIE CYMMBI 32
OKa3aHHbIe puAMYecKue yoryri. Bo ®@panunm ganHas mpobiemMa mosyunsia
pellleHNe Ha 3aKOHOIATe/IbHOM YPOBHE: €CJIN IOBEPUTEJTh TTIePEXONUT K HOBO-
MY aJiBOKATy, ITOCIeIHUI JOJDKEH 3alIPOCUTh CBEIeHUS O TOM, PaCTUIaTUIICS
JIV KJIMEHT C TpeIbIAyIMM aaBokaToM. Ecim ortaTa He 6b11a Tpou3BeIeHa,
TO BHOBb HAHSTBIN I0PUCT NO/DKEH TIPEATIPUHSITh BCE YCUIIMS, UTOOBI ypery-
JIMPOBaTh GMHAHCOBBIE PA3HOIIACKS MEKAY IMPEIbIAYITMM aIBOKATOM U JI0-
BepuTeseM, a TakKKe COOOIUTH 06 3TOM TTpe/iceIaTeTi0 KOJIJIETUN aIBOKATOB,
KOTOPbII MUMeeT KOMITETEHITMIO Pa3pelnTh JaHHYI0 KOHQIMKTHYIO CUTYaLNIoO.

EBrenmii AjieKCaHAPOBUY ITOSICHMJI, YTO 3ajJaueil KBaau(pUKaLIOHHOI
KoMuccuy AJIBOKATCKOM TajaThl BOpOHEXKCKO 06/1acTy SIBJISIETCST YCTaHOB-
neHne GakTa HAIMIMS MM OTCYTCTBMS ITPOCTYIIKA y agBokaTta. Ha mpakTuke
MOTYT 3JIOYIIOTPEOJISITE CBOMMM ITpaBaMM Kak aJBOKAThI, TAK U JOBEPUTEIH,
MO3TOMY KBa/MMUKAIMOHHAS KOMMCCUS pa3bupaeT 06CTOSITENIbCTBA Jiesia
Hanbosee 06bEKTUBHO U He BCTAET «I10 YMOTYaHMIO» Ha Ubl0-TMO0 CTOPOHY.
AJZTBOKATBI ITOCTOSTHHO MTPOXOISIT KYPChI TIOBBITIIEHNST KBTM(PUKALINY, U3ydasl,
B TOM UMCJIe, TpoLieAypbl Meauanyn. bonee Toro, B Kogekce nmpodeccronanb-
HOV 9TUKM YCTAHOBJIEHO, YTO 4 BOKATHI TOIKHBI CTPEMUTHCS K 3aKITI0UEHUIO
MIPUMUPUTETBHOTO COTVIANIEHMST MEXTY CIIOPSIIIMMMU CTOpOHaMu. Tem He me-
Hee, IeSITeTbHOCTD aiBOKATa 1 MequaTopa He cjielyeT CMeNInBaTh, TOCKOJb-
Ky X QYHKUIMOHAJT pa3IinJaeTcsi: aJBOKATy HEOOXOAMMO KOHIIEHTPUPOBATHCS
HeMnoCpeACTBEHHO Ha 3alllUTe CBOEro TOBEPUTEIS B YoKe CIIOKUBIIIEMCS KOH-
(dbnukTe, TOrma Kak MeauaTop B 60JbINEN Mepe MOJIKEH IOIBITAThCS ITPe/Io-
TBPAaTUTh OYIyLMIi KOHQIUKT.

Benymuit HayuHblil cOTpysHMUK MHCTUTYTAa KTas u coBpeMeHHOM A3un
PAH (MKCA PAH), kauaupart opuandecknx Hayk IlaBen BaagummpoBuya
TPOMMHCKUI B CBOEM JIOK/IAIE O CYITHOCTY KUTACKOTO MOAX0a K cyme6-
HOMY TIPOIIeCCy M Meaualum yKa3ajl, YTO B KUTAaliCKOM MTPaBOCO3HAHUM CaM
Cy[l BOCTIDMHMMAETCSI He KaK MeCTO TMOMCKa CIPaBelJIMBOCTU, @ KaK MeCTO
MeCTU U MMPAKTUUYECKU «TT0JIe» BOEHHBIX JeCTBUI.

Bcs cyne6Has monmtmka Kutas HarpaB/ieHa Ha BCeCTOPOHHee obJieryeHme
paboThI CyOB, YMEHbIIIeHME KOJTMUECTBA CyAeOHbIX 3aceJaHmii 1 CITOPOB KaK
TaKOBbIX. MelaTUBHBIE TIPOLIeAYPhI pa3BUTHI TOBCeMeCcTHO. CTpaHa HaCUK-
ThIBa€T MHOXXECTBO HAI[MOHAJIbHBIX 00pPa30BaTeIbHbIX IPOTPAMM 10 IOPUIN-
YyeCKOMY ITPOCBeIeHNo Tioaeit. [ocymapcTBo yoeskaaeT HacelieHne, 9To obpa-
I[eHe B CYJ, SIBJISIETCS HEXKeNTaTeTbHBIM IeViCTBUEM, 3aCTaBJISISI TPAsKIAH MTPO-
XOOUTb MTPOIeAYPbI MeAVALINA Y JOCYIeOHOTO YperyImpoBaHmst KOHMIMUKTA.
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TocymapcTBO 3a CYET OIOIKETHBIX OTUMCIEHMIT 00yuaeT MeaMaTopoB, a TAKKe
MeAuaTOpaMy YaCcTo BBICTYIIAIOT CAMU Cy[ibU, CTApasiCh He JOMYCTUTb CTOPOH
110 cyIe6HOTrO TpoIecca M 3aCTaByIsIsl UX JOTOBapUBATHCS.

Kak oTMeTns1 foKIaJunK, CMbIC KUTACKOTO MOIX0/Ia XOPOIIIO IepeaeTcst
CJIeyIOIIMM BbIpaskeHMEeM: TOCYAAPCTBO XOPOIIO YITPaBJISIeTCs, KOTAA CTyTIeH!
IIKOJIbHOM JIECTHUITBI UCTEPTHI, a CTYIIeHU CyAa - MOPOC/IN TpaBoii. Hammyu-
IIVIM JIJIST KUTaiCKOTO TOCYIapCTBa SIBJSIETCSI KOHDYIIMAHCKMIA TTOAXO0T, KOTaa
CYIeOHBIX TSKO He TTPOMCXOANUT. B 3TUX 11e/IsIX KMTaiicKoe rocyiapcTBo obec-
reuuBaeT MIMPOKUIA JOCTYN TPaskaaH K Meaualui, B TOM 4MCie C TOMOIIbIO
JIOCTAaTOYHO IMPOCTBIX B UCTIOIb30BAHMMN, YHUKAIBHBIX MG POBBIX INIATHOPM.

[Tpodeccop Kadbeapsl COLMOMOTUM U TIOIUTOIOTHUM BOPOHEXKCKOTO TOCY-
IapCTBEHHOTO YHMBEPCUTETA, JOKTOP MOIUTUUECKUX HAYK, Tpodeccop Anek-
canapa BukropoBHa I[ryxoBa pacKpblia mpo6aeMbl MHCTUTYIIMOHAIM3ALNN
KOHQUIMKTA KaK YCIOBUS €T0 YPeryInMpoBaHMsI.

AKTyasTbHOCTh TAHHOW TeMbl 00YCJIOB/IEHA IOpUAM3aleii KOHQINKTA,
obpeTeHMsT UM TPaBOBOI (GOPMBI KaK YCIOBUSI MUPHOTO, IIMBUIM30BAHHO-
rO TTOMCKA MyTei COMIKeHNST MHTEePeCOB M TO3UIINI CTOPOH M YPEryIupo-
BaHMs KOH(MKTa. CKazaHHOe 0COOEHHO CITPaBeIJINBO B KOHTEKCTE Pe3KO
000CTpUBIIIEIICS MEKIYHAPOIHOM 06CTaHOBKM. AjlekcaHpa BukropoBHa Ha-
MMOMHWJIA, YTO akageMuk B. H. KynpssiieB yka3biBai, 4TO IPaBOBBIM CJI€Iy-
€T CUUTATh JII0607 KOHMIMKT, B KOTOPOM CITOp TaK MM MHAYe CBSI3aH C pa-
BOBBIMM OTHOIIEHUSIMU CTOPOH, MX IOPUANYECKN 3HAUMMbBIMM €/ CTBUSMMU
Y COCTOSTHUSIMMU, CJIe0BATENIbHO, CYyOBEKThI KOHMIMKTA, MX MOTUBALINSI, 00b-
eKT KOH()IMKTA, 006/1aat0T IMPaBOBbBIMY ITPM3HAKAMM ¥ KOHMIMKT BIeUeT 3a
€0007Ji IMpaBOBBIE TTOC/IEICTBUSI.

[ToHATYME MHCTUTYLIMOHAIM3ALNY KOHGIMKTA MUMEET JOCTATOYHO IIMPOKOe
TOJIKOBaHME ¥ 3HaUEeHMe B MICCIeIOBAaHNY KOHQIMKTOB, 0COOEHHO MOJIUTIYE-
ckux. [Ipy 3TOM MHCTUTYLIMAIMU3ALMS HEe CBOIUTCS VCKIIOUUTENbHO K TPaBO-
BOMY acIiekTy. [I[pMMeHUTENbHO K IMTOIUTUYECKOMY KOHQIMKTY, UHCTUTYIIMO-
Ha/IM3a1MsI O3HAYaeT He TObKO Ha/IM4ye HEKOTOPbIX (POpMabHbIX ITPaBUI U
HOPM, HO U 3aKpeIlJIeHMe B MeHTaJauTeTe o6pasa KOHGIMKTA KaK HOpMaJib-
HOT0, a He TTaTOJIOTMYecKoro (peHOMeHa, ero JErMTUMAaINIO B 00IeCTBEHHOM
CO3HaHUM, IpU3HAHME aTbTEePHATUBHOCTY TTOMUTUYECKUX TTO3UIMIA, CTaTyCca
OTITIO3UIINH, CYIIIeCTBOBaHME OOIIENPY3HAHHBIX MPaBWI KOHQIMKTHOTO I10-
BeJleHNsI, IPUYEeM He TOJIBbKO B COTIANIEeHUSIX KOHMIMKTYIONMX CyObeKTOB, HO
" B TIOJINTUKO-TIPABOBOJ KyJIbType 00IIeCcTBa 1 rocyJapCTBa.

Oco06blif MHTEepeC YIaCTHUKOB KOH(MepeHIIMM BbI3Ba TOKJIA/, IIpeacena-
tesst VI36upaTenbHOI KOMMCCHY BOPOHEKCKOIT 06/1aCTH, KAHIMUIATa UCTOPY -
yeckux HayK Wby CepreeBuua UBaHOBA, MOIHSBIIIETO ITPOOIEMATUKY KOH-
(OAMKTHBIX CUTYaLINI TIpU MMPOBEIEHNUY M30MpaTeabHbIX KamIiaHuii. OCHOB-
HBIMM TIPUYMHAMY KOH(IMKTOB B JAHHBIX CUTYAIMSIX YaCTO SIBJISIETCS He-
KOMITETEHTHOCTh, KOTOpas He MO3BOJISIeT CKIaAbIBAThCSI B3aMMOOTHOIIEHMUSIM
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MeXIy cTopoHamu. IIpMmepamy 4acThIX KOHOAMKTHBIX CUTYAI[Ui1 B TaHHOM
cdepe sSIBASIETCSI HEKOPPEKTHOE MMOBEIeHNE YWIEHOB 1301 paTeTbHbIX KOMMC-
CUi1, HaZleJIEHHBIX ITPAaBOM COBEIaTe/IbHOIO Iojioca: TpeboBaHMe mepecuéra
TOJIOCOB TP AVCTAHIIMOHHOM TOJIOCOBAaHUM, OOTIeYaTKY ceiidoB ¢ GraHKa-
MM OIOJIJIeTeHe, aruTalys 3a TOro MM MHOTO KaHauaaTa, pororpadupona-
HMe CIIMCKOB M306upatesiei u T. . B ¢BSI3M ¢ Takoil MOBBINIEHHO KOHQINK-
TOTeHHOCThIO 14 MmapTa 2022 roja UHCTUTYT WIEHOB U30MpaTeTbHbIX KOMUC-
CUii, HAZEJIEHHBIX TPABOM COBEIIATEIbHOTO rooca, ObIT CYIeCTBEHHO MO-
IUGUIIMPOBAH 3aKOHOIATEIEM.

U. C. VIBaHOB MOgYepPKHYI, YTO 1[1M(PPOBbIE ITpeobpa3oBaHMsI MUMEIOT I10-
3UTUBHOE BJIMSIHME Ha paccMaTpuBaemylo chepy OOIIecTBeHHBIX OTHOIIIE-
Huit. B 2017 romgy 6b171a BHepeHa cuctemMa «MoOMIbHBIN M30MpaTeib», TPU-
nIeiasi Ha CMeHy OTKPEIUTEbHBIM yIOCTOBEPEHMSIM, KOTOPbIE, TI0 CBOEH
Tpupoze, TOPOKAAIN Maccy KOH(PIMKTOB. Kpome TOT0, pasButne HubpoBbIX
TEXHOJIOTM IMO3BOJIMJIO TPaskAaHaM MOy4YaTh B JOCTYITHOM Bue nH(opma-
LIMI0 O MECTOHAXOKAEHUM U30MpaTeTbHbIX YIaCTKOB. Bbla pazpaboTaH amy-
HbII1 2JIEKTPOHHbIN KaOMHeT 136upaTesis M KaHAMUIATa, YTO ITI03BOJIAIIO, Ha-
TpuMep, yIaJIEHHO cooupaTh rmoamnucu. Bmecte ¢ Tem, Unbst CepreeBud yka-
3aJ1, YTO JMCTAHI[MOHHOE TOJIOCOBaHMe He 3aMeHSIeT TOJIOCOBaHME SKUBOE, 10~
KyMeHTapHOe, a SIBJISIeTCS JINIIb TOTOTHEHMEM K KJIaCCMYeCcKOi Ipoleaype.

ITpodeccop kadenps! Teopun 1 UCTOPUM TOCYIAPCTBA U MIpaBa IOPUIN-
yeckoro ¢akynbpreTa HanmoHambHOTO MCCIeoBaTeIbcKoro Hiskeropoacko-
ro TOCyIapCTBEHHOTO YHUBepcuTeTa M. JlobaueBckoro, rmpodeccop kade-
IPbI COLIMAIBLHOVM MEIUIIMHBI M OPTaHM3aLMM 3IpaBoOXpaHeHms [IpMBomIK-
CKOTO MCC/Ie0BATEIbCKOTO MEIUIIMHCKOTO YHUBEPCUTETA, JOKTOP IOPUAM-
YeCKMX Hayk, goueHT EBrenust BanepbeBHa KajimHuHa rpoaHajinsuposa-
J1la MEXIUCIUIUIMHAPHBIE BBI3OBBI YIIPaBIeHMS] KOH(PIMKTOT€HHBIMU TIPO-
1eccamMmy” B KOMMYHMKATUBHOM ITpocTpaHcTBe. OHA OTMETM/Ia, YTO HAyYHO-
TEeXHUYECKUIT IIPOrPecc MO3BOIMII KaskKAOMY OIIYTUTh Ha cebe yaIoO6CTBO MH-
HOBAI[MOHHBIX CITOCO60B cO60opa, XpaHeHUsT M 06pabOTKM MHMOPMAIUN, UTO
CITOCOOGCTBYET BTATUMBAHMIO MHAMBUAA B IIpoIlecC MH(POpMaIMOHHOTO 06Mme-
Ha, a ITOPO¥1 ¥ TMTOTEHIMAIbHOTO MHGOPMAIMOHHOTO, COLMATbHOTO U TTOIUTH-
YeCKoro MpoTMBOOGOPCTBA. B TO ske BpeMsi, MHOToo6pasue KOH(MIMKTOB Kak B
COLIMAIbHO, TaK ¥ B MHOOPMAIMOHHOM cepax, 3acTaB/ISIIOT UeJIOBEYECTBO
3ayMaTbCsI 0 KOHQIMKTOTeHHOCTM MHGOPMAIMK, a TAKKe CITI0COO0B ee Te-
penaun. BeIsIBIEHO, YTO MHAMBUIBI HYKIAIOTCST KaK B 3aIIyTe MpaBa Ha MH-
dbopmatnio, Tak ¥ B 3alIMTe OT HEE CaMO1, €C/IN TTOCTeIHSISI HOCUT AeCTPYK-
TUBHBI ¥ KOHQIMKTOTEHHBII XapaKTep.

B mpogoimskenne moknaaa rmpodeccop E. B. KanuunHa Beiennia HeCKOIb-
KO IMCKYCCMOHHBIX IPO6JIEM B paccMaTpuBaeMoii chepe: yHUbMKALINS TTpe -
CTaBJIEHMII O TIPaBOMEPHBIX CITOCOOaX MCITOIb30BaHMsI MH(pOpMaImn; Ipobiie-
Ma 3G PEeKTMBHOCTM U JOCTATOYHOCTH MTPABOBBIX MHCTPYMEHTOB; ITpeeTbl
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BMeIIaTeIbCTBA TOCYAAPCTBA B 00JIACTD PETYAMPOBAHMS KOMMYHUKATUBHO-
rO MTPOCTPAHCTBA; CO3[JaHMe COOTBETCTBYIOIIEN YHUMUIMPOBAHHO HOpMa-
TUBHO-TIPABOBOI ¥ TEXHUYECKOV 6a3bl; mpobieMa OTBETCTBEHHOCTHM TIpe]-
craBuTeneit Menuacdepsl; Mpeaeabl JOMYCTUMOCTY UCIIOIb30BAHMSI MaHM-
MTY/ISIIIMOHHBIX MeIYa-TEXHOIOTHUIA B COIIMATBHBIX CETEBBIX CEPBIUCAX; 00bEM
KOHIIEITTa MpaBa MHAMBUIOB HAa MH(GOPMAIIMIO U TTpe/esbl peaan3amn TaH-
HOTO IIPYHIINIIA.

AHanu3 eicTBYIONETr0 3aKOHOAATEeNbCTBA U MPABONIPUMEHUTETbHON
MPaKTUKY TIO3BOJISIET BHIBECTHU IBE TEHIEHIMM rOCYyIapCTBEHHO MOMUTUKH,
HampaBJIEHHO}, B TOM YMC/Ie Ha yIIpaBaeHne KOHMIMKTOTeHHbIMM TTPOIec-
caMy B KOMMYHUKATMBHOM ITPOCTPAHCTBE: TMbepanm3anys peryanpoBaHms
YaCTHBIX OOIIEeCTBEHHBIX OTHOIIEHNI U UX oTpaxkeHne B CMU; yskecToueHme
KOHTPOJIS 3a «060poTOM» MHMOpMAaLNM, MpeCcTaB/ISIONeil OMmacHOCTh JJIsT
CTaOGMIIBHOCTY TOCYIApCTBa (OHA MOKET PAaCCMaTPUBATHCS KaK SKCTPEMMUCT-
CKas ¥ MoJpbIBalolasi JoBepue K BIaCTH).

HccnemoBaHusT aKTyaIbHbIX BBI30BOB 6€30MaCHOCTYT KOMMYHUKATUBHO-
ro MPOCTPAHCTBA, MO3BOSIIOT CAe/aTh BbIBOABI O CJIOXKHOCTU pa3pelieHus
3asIBJIEHHBIX ITPOOJIEM TOJIBLKO C TIOMOIIIBIO IOPUANYECKON TeXxHuKN. Tak, He-
BO3MOSKHO BBISIBUTH CTETI€Hb BJIMSHMS Ha OOIIECTBO psa MAaHUITY/ISIIIVIOH-
HBIX CTpAaTeruit u TaKTUK, UCIIONb3YIONIMX MTPUEMBI BU3yaIbHO-HEeBepOasb-
HOTO0 XapakTepa, KOTOpbIe IPUCIIPYIEHIIVS HE MOXEeT BKIIOUUTD B IIPaBOBOE
riosie. B TO ske Bpemsi, OTae/ibHbIE OOIIeCTBEHHbIE HAYKM BbIPAOOTAIN 11eJTbIi
KOMIIJIEKC METOIMK BO3eiCTBYS Ha CO3HAHME U MOBefeHMe yeoBeka mo-
CpenCcTBOM IpUMeHeHMSI pa3HbIX MaHUITY/ISIIMOHHBIX TEXHUK, B TOM 4MC/Ie
MTPOBOLIVIPYIOIINX COLIMAbHbIE ¥ BHYTPUIIONIUTUUYECKME KOHMIMKTRI. Bepme-
HYe MHGOPMAIMOHHOW BOWHBI TTO3BOJISIET COKPATUTH 3aTPAThl U U3AEPIKKU
Ha cofiep>kaHue apMui, M30eKaTh YeJIOBEUECKIX KEPTB, HO B pa3bl YBEJIMUNUTD
MOTEePY CO CTOPOHBI MOTEHIMATBHOTO NMTPOTUBHIMKA. OCHOBHOE MeCTO B apce-
HaJie TakKMX MHHOBAIMOHHBIX CPEICTB OTBOAUTCS MeOUITHBIM TEXHOIOTUSIM
MaHUIY/ISIIUY 00IIIeCTBEHHBIM CO3HaHMeM. 1o uToram rmpoBeieHHOTO aHa-
nu3a npodeccop E. B. KanmunHa mpeajioxkmia cieayonie myTy 110 OMTUMM-
3alMY yIIPaBaAeHNST KOH(PIMKTOTeHHBIMMY ITPOIleccamMy B KOMMYHUKATUBHOM
MIPOCTPAHCTBE: KCC/IeIOBaHMe YPOBEHS 001eCTBEHHOM OTTaCHOCTY TICUXO0JIO-
TMYeCcKOTO BO3/IeJiCTBMSI HA MacCOBOe CO3HaHMe Pa3IMyHbIMU MeAa-pecyp-
caM¥, MAaHUITYIMPYIOIIVIMY 001IleCTBEHHBIM MHEHMEM B [P0 BHEIITHEIT0-
JUTUYECKOJ HATIPSDKEHHOCTM ; YCTAaHOBJIEHME OTBETCTBEHHOCTU TTpeiCTaBU-
Tesei Mmeaua-TIaTGopm 3a KyJbTUBALMIO 0OIIeCTBEHHOM HAMIPSDKEHHOCT
pa3paboTka enHOOOPa3HbIX HOPMATUBHBIX OITpeeeH i TOHSITHUI «<MHDOP-
MallMOHHAas 6e30MMacHOCTb», KIICUXOJIOTMYecKasi 6e30macHOCThb» («MH(OopMa-
[IMOHHO-IICUXOJIOTMYeCcKast 6e30MacHOCTD»); HOPMYIMPOBKA ITEPEUHS CITOCO-
60B HEIOITYCTMMOTO MH(GOPMAILIMOHHOTO BO3IeICTBMS HA 00IIeCTBEHHOE CO-
3HaHME ¥ MHEeHMe; BBeJIeHe YETKUX OTPaHNYEeHMI1 Ha CITOCOOBI IMogaum Ma-
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Tepuasa B Ieproj Ype3BbIYaifHbIX CUTYaLNi, B cepe BHEIIHEN U BHYTPEH-
Hel TOJIUTUKIA.

BoicTyTieHMe qo1ieHTa Kadeapbl yroJ0OBHO-TTPABOBBIX AMCIUTUIMH Caxa-
JIMHCKOTO MHCTUTYTA KeJIe3HOTOPOKHOTo TpaHcmopTa (buinan ®I'BOY BO
«JlanbHeBOCTOUYHBIN rOCYHAPCTBEHHBI YHUBEPCUTET ITyTe 1 COOOILIeHMSI»),
KaHAMAaTa puanJdeckmnx Hayk, nolieHTa AHapes AinekceeBrua TaTaypoBsa
OBIJIO ITOCBSILIEHO BOIIPOCAM HEOOXOAMMOCTHU IOTIOTHUTETbHBIX KOH(QIMKTO-
JIOTMYEeCKIX HaBBbIKOB JIJIsI COBPEMEHHOTO IpucTa. B cymebHbIX Ipoiieccax me-
pen I0pucTamMyu CTOMT MMEHHO 3a/aya 10 pa3penieHnio KOHGINKTa, a He CI10-
pa. I[To3uiiuun, 3asiBjieHHbIe CTOPOHAMMU B CyZe, He TOKIeCTBEHHbI TTO3UIMUSIM
CcTOpOoH KOHpuMKTA. [TOTpe6GHOCTM CTOPOH 3aYaCTyI0 OCTAIOTCSI HEBBISIBJIEH-
HBIMM. YUaCTHMKM ITPOIIecca 3a4acTyio He MTOHMMAIOT, 1Sl Yero OHM obpara-
I0TCS B CYJI ¥ KAKOVi pe3y/IbTaT MOTyT TOIy4uTh. COCTSI3aTe/IbHbIN [IPOLecC He
BCerja sIBJISIeTCs TapaHTueit 3(pheKTUBHOTO paspenieHus Cropa, paBHO Kak
" YIOBJIETBOPEHNE MCKOBBIX TPEOOBAHMI ITOTHOCTHIO MM B YaCTU. B Takmx
006CTOsITeNbCTBAX MMEHHO MeIuallusl, HarrpaBaeHHas H y4eT MHTepPeCcoB CTO-
POH, MOKET HAaMTYUIIIMM 0OPa30M CIIOCOOCTBOBATD pa3perieHnio KOHMIMKTa.

HotieHT A. A. TaTaypoB MOJUEePKHY/, UTO BHEAPEHNEe Meaualuu B 1Mo-
BCEHEBHYIO MMPAKTUKY pa3perieHusi KOHGIMKTOB He0OX0AMMO HaUuMHATD C
BBeIEHMS CJIYsKO MPUMMPEHMST B IIKOJIaxX. VX TosiB/IeHMe JacT BO3MOXKHOCTD
V3MEHUTb MEHTAIIbHOCTD C MOJIPOCTKOBOTO BO3PACTA, MOCKOIbKY, €U Hay-
YUTH JeTel pa3pemaTb KOHOIMKTEI y3Ke B TTepuoj, IKOAbHOTO 00yUeH s, TO
BBIXOZIST BO B3POCIYIO KM3Hb, OHY CMOTYT YCIIEITHO CITPABJISITBCS C KOHQINK-
TaMU CAaMOCTOSITETLHO.

[To mHeHMio A. A. TaTaypoBa, HEOOXOOMMOJ KOMITETEHIIVIEN [IJIST COBpe-
MEHHBIX CTY[AeHTOB-IOPUCTOB SIBJISIETCSI YMEHMe paspelniaTh 0puandeckme
KOHQIMKTBI. B HacTosIee BpeMsl y BBIMTYCKHUKOB IOPUANYECKMX BY30B OT-
CYTCTBYIOT ITyOOKME 3HAHMS O TIPUUMHAX, 3aKOHOMEPHOCTSIX Pa3BUTHSI KOH-
(bauKTOB U TIpoIeype Meavanyu. Meskay TeM, TpakTHKa TOBOPUT O HATMIMU
MMOTPEeOHOCTY B HOBOM HAIIpaBIEHUM ITOATOTOBKYM BbIITYCKHUKOB: IOPUCTOB —
KOH(QIMKTOIOTOB, KOTOpPbIe OyAyT 06/1aaTh HE TOJIBKO 3HAHUSIMM O TIPOIie-
Iype Meauaiuy, HO ¥ MMeTb COOTBETCTBYIOIIVE HAaBbIKM B 001aCTU TICUXO-
JIOTUM U 3TUKU. B coBpemMeHHOM 06111ecTBe (hopMupyeTcs 3armpoc Ha KoMIIe-
TEHTHOTO I0PMCTA, CIIOCOOHOTO MpuberaTh K MpoleaypaM Meauamnun B TeX
CTydasix, KOT/Ia COCTSI3aTeTbHOCTh He CITOCOOHA MPUHECTM CTOPOHAM JKeJjla-
€MOro pe3y/bTaTa.

3aBemyoomuit Kadegpoi Teopun M UCTOPUM TOCyIapcTBa U mpaBa VBa-
HOBCKOTO TOCYAapCTBEHHOTO YHMUBEPCUTETA, KAHAUIAT UCTOPUUYECKUX HAYK,
norieHT EBrennii Jleounaosuu IlonesryeB o6paTit BHUMAaHMe YyYaCTHUKOB
KOH(bepeHIMY Ha UCTOPUYECKUI PaKypC pasBUTKSI 3aKOHOIATENbCTBA, pe-
TYUPYIOIIETO MPUMUpPUTENbHBIe mpolenypbl B Poccun XV-XVI BekoB. OH
oTMeTw, uTo Pycckas [IpaBna sBJisiiach MCTOKOM JIJISI 3aPOXKIEHUS TaK Ha-
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3bIBA€MBbIX «MAJIbIX ICKOBY, T.€. CITOPOB M0 TeéM KaTeropusMm Jejl, KOTOpbie He
BJIEKJIU TSDKKMX TTocnenctBuii. B IIcKoBCKOI cymHO rpamoTe 1467 rona, cTa-
ThbsI 37 ObLIA ITOCBSIIEHA TPUMUPEHNIO CTOPOH: «...eCJIV TSDKYIIMECS KOHUAT
JleJI0 B MMPOBOJ 10 MMOeAMHKA, TO B TTOJIb3Y MPUCTABOB B3bICKMBAETCS 10 TPU
neHbru». CobopHoe YioxkeHnne 1649 roga cogepskajo cTaTbio 121 - mpumupe-
HJe CTOPOH I10 «<MMPOBOJi uestobuTHOI». [1aBa 10 Ynoskenus «O cyme» mipef -
Jlarayia CTOpPOHAM: KMUPUTECS IO COBEPIIEHMS CYTHbIX el» U laBaja rapaH-
TUIO TOCYZIapCTBA O TOM, UTO eC/Iu He OyeT yIlaueHa IMouuIMHa, TO 3TO cAe-
JIAIOT TTOPYYUTENN CTOPOH.

BakHOe MecCTO 3aHMMaeT BBe[jleHe «COBEeCTHBIX CYyJ0B» Ha OCHOBe Yu-
pexxmeHus IJisl yipaBieHus rybepHuii Bcepoccuiickoit mmmepuu 1775 roma.
[IpuMupeHne CTOPOH OBIIO TVIABHO II€/TbI0 MEeSITeIbHOCTY TAaHHBIX CYIOB.
CraTbst 397 BhIlIEyKa3aHHOTO aKTa, yCTAaHOBMJIA OCOOBIE TPaBuJIa CyIOIPO-
M3BO/MICTBA B BBINIIEHA3BAHHOM Cy/ie, B YaCTHOCTU TO, YTO OKOHUAHME Jeia
IOJKHO OBLJIO ObITh MUJIOCEPIHBIM M OCTOPOKHBIM. CTaThst 400 comepyka-
Jla TIOJIOKEHME O TOM, YTO «COBECTHBIN Cy[ AO/KEH B TPAKIAHCKUX Aeax
MIPUMUPSITD CIIOPSIIINX, KOU TIPUOEraioT K Cyy B MPOLiecce CBOEro pa3om-
paTebCTBAY.

OG6r11ee MoMoskeHe 0 KPeCThsTHAX, BBIIIEAIINX 13 KPEITOCTHOM 3aBUCUMO-
¢t 1861 1., ycTaHaBIMBaI0 GYHKIIMOHMPOBAaHME BOJIOCTHBIX CYI0B, KOTOpPbIE
paccMaTpuBaM CIIOPBI MEXKIY KpeCcTbsTHaMM Ha cyMMy 1cka 1o 100 py6ieis,
a TaKsKe Jieia Mo MaJIOBKHBIM TpoctynkaM. Ctates 107 3TOTO akTa mpeayc-
MaTpMBasa, uTo MPU PACCMOTPEHUM TSHKeOHOTO J1efia CyIbM CTaparoTCs CKIIO-
HUTb CTOPOHBI K MPUMUPeHUI0. EC/iM 0fTHAa CTOPOHA YCTYIIaeT, TO ApyTasi - Ha-
rpaskgaeT MepBylo.

VnoskeHue 0 HaKa3aHMSIX YTOJIOBHBIX U MCITPaBUTeNbHBIX 1845 roma comep-
SKaJI0 TIOJTIOXKEHM ST, COTJIACHO KOTOPBIM MPUTOBOP O HAKa3aHMSIX BUHOBHBIX Me-
HSUJICS, eCJIV TIPUMUPEHMEe COCTOSITIOCh IO eTo ucronHeHus. [lepexopas K pac-
cmoTpennio Cyme6HbIX ycTaBOB 1864 roa, TOK/IaunK OTMETIII, UTO B YcTaBe
YTOJIOBHOTO CYAOTIPOU3BOMICTBA YK€ ObUT ITPeAyCMOTPEH TIepeyeHb IesTHU,
TpecaeIyeMbIX B TTOPSIIKE YACTHOTO OOBMHEHMS, 1 3a(DUKCUPOBAHbI JesTHYS,
10 KOTOPBIM MOIJIO OBITh ITPEKpPAIeHO IeJI0 TPUMUpPEHEM CTOPOH. YCTaB 0O
HaKa3aHMSX, HaJlaTaeMbIX MUPOBBIMY CYAbSIMU, TPETyCMaTPUBAJ, YTO HAKa-
3aHMe MOIJIO ObITb OTMEHEHO TI0 ITPUYMHE TPUMUPEHMS.

Takum o6pa3zom, EBrennit JIeOHMI0BMUY MOJUEPKHYI, UTO IPUMUPUTENb-
HbIe TIpoIeaypbl B Poccun 66111 YCTaHOBIEHBI B 3HAUUTEIBHOM KOJIMYECTBE
HOPMAaTUBHBIX aKTOB U IMPOKO UCIIOIb30BAUCh HA TTPAKTUKE.

HorueHT Kadeapsl rocyaapCTBEHHOTO MpaBa Poccuiickoro rocyrapcTBeH-
HOTO MeJarornuyeckoro yuusepcureta uM. ['epiieHa, KaHAMIAT OPUANIECKIX
HayK AHpaperi ButanbeBuu VIBMH BBICTYIINII C JOKIALOM Ha Temy: «KOH-
CTUTYILIMOHHBIE U TOKOHCTUTYIIMOHHbIE ITOJIOKEeHMS B AeicTByoIemM OCHOB-
HOM 3aKoHe Poccuiickoiir @emepaiini».
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Koucturynmonanusm, o MHeHuto A. B. MnibrHa, Kak uaeu, IpUHIUATIBL U
VHCTUTYLUMY HAPOAOBJIACTUSI, BO3SHUKAET U PAa3BUBAETCS IO CBOETO JIOTUYe-
CKOTr0 3aBepliieHMs — HapomoBacTus o B HoBoe 1 HoBeriliee Bpemsi. [I1s1 cTa-
pOTO 06IIecTBa XapaKTepPHO MTPaBOBOe HEPABEHCTBO I'PaskaaH, KOPIIOPaTHUB-
HOCTb, KACTOBOCTb, 3aKPBITOCTh, BO BJIACTEOTHOIIEHMSIX - TOCIIOACTBO edu-
HOHAYa/Insl, HA3HAYeHUYeCTBO, MTOXKM3HEHHOCTDb TTPeObIBAHMS Y BIACTH, 10-
MMUHMPOBaHMe BepPTUKAJIbHO-HUCXOOSIIMX BIaCTeOTHOIIeHMI. UTo KacaeTcs
XapaKTepPHBIX UepT 06IeCTBEHHOTO YCTPOICTBA, K KOTOPOMY MbI ABVKEMCSI,
TO 3TO OYAYT: MPaBOBOE PAaBEHCTBO I'PAKIAH U UX 00BbeAMHEHMI, KOJIJIeT -
aJIbHOCTDb TOCYIAPCTBEHHBIX OPTaHOB, BBIOOPHOCTH, CMEHSIEMOCTb, POTAINSI,
MPUOPUTET BePTUKAIbHO-BOCXOISIINX BJIaCTeOTHOIIeHNIi. OH IMOSICHIII, YTO
B HACTOSIIIlee BpeMs B HallleM OOIecTBe MaeT KOHMIMUKT, KOJTM3MS IBYX Ha-
yaj: 60pb6a JOKOHCTUTYLMOHHBIX Hayasl M KOHCTUTYLUMOHHBIX, TIPUBEJT TIPU-
Mepbl YKa3aHHbIX TPOIEeCCOB, OTMETUB, UTO MHCTUTYT MeOUaIUU COOTBETCT-
BYeT IeMOKpaTUYeCK/M HavaiaM.

[Tpo6seMbI COOTHOIIIEHME ITYOIMUHBIX ¥ YaCTHBIX MHTEPECOB B TOCYIapCT-
BEHHOM CTUMYIMPOBAHUY MHHOBALIMOHHO iesitenibHOCTU B 2020-2023 romax
TIOAHSI/Ia B CBOEM JIOK/Iazie 3aBenyonit Kadeapoii rpaskqaHCKOTO U TIpe] -
MpuHMMaTeabckoro rnmpasa MIMMO (OpunHuoBckuii duamnan MITMIMO MU/
P®), kauguaaT pUAMUYECKUX HAYK, NOIEHT AJleKcaHApa AJleKCaHLpPOBHA
Kanbsruaa. OHa oTMeTWIa, UTO rOCyIapCTBO ITPOBOAUT aKTUBHYIO PaboTy 1o
MO IepPsKKe MHHOBALIMOHHOM IesITeJIbHOCTH. B 9T0i1 chepe MOSKHO BbIIETUTD
HEeCKOJIbKO HaIPaBJ/IeHNI : TOCYIAPCTBO SIBJISIETCS 3aKa34YMKOM HOBEMIIe mpo-
OYKUIMY M TEXHOJIOTUIT; o6ecIrieunBaeT OpraHu3aiui MHPPaCcTPyKTyphl, 6e3
KOTOPO¥1 pa3BUTHME MHHOBAIMIT HEBO3MOXKHO (Tak, B 2020 romy denepanbHbie
BeIOMCTBA BIOXKMIM 60osee 200 MuumapmoB pyoieii B chepy mHpopmarm-
OHHBIX TEXHOJIOTHMI1, OCHOBHASI JOJISI PACXO/IOB - pa3BUTHe MHDPACTPYKTYPHI,
B yacTHOCTHU OTKpbITHE [JOLL); TOCynapCcTBO BBICTYIIAET B KAUeCTBE UCTOUHU-
Ka (puHaHCHMPOBAHMS (UTO OCOOGEHHO BasKHO 1151 PyHIaMeHTaTbHbIX VCCTIe-
IIOBaHMIA); OTIpe/iesisieT K/IIoueBbie KOMITeTEHIINY, KOTOpbIe TpeGyeTcs BbIpa-
6aThIBATh Y MOJPACTAIOIIETO MTOKOJIEHMS, ODMEHTHUPYS €r0 Ha BKIIOUEeHME B
VHHOBAIIMOHHYIO 1€ TeJIbHOCTD.

Cpenu Bcex ¢popM IMPaBOBOTO PETYIMPOBAHMS, BA)KHOE MECTO 3aHMMaeT
roCyapCTBEHHOE CTUMYIMPOBAHVE MHHOBAIIMOHHOM NeITeTbHOCTH (TIPSIMOe
(uHaHCHpOBaHME, KOCBEHHOE CTUMY/IMPOBaHMe (HaIIpMuMep, 0CBOOOKIeHIEe
OT yIUIaThl HAJIOTOB, aMOPTU3aIMOHHAS TPEeMMUSI, UHBECTUIIMOHHBI HAJIOTO-
BBIVi KPeOUT, UHBECTUIIMOHHBI HAJIOTOBbIN BbIYET), NeITeTbHOCTh MHCTUTY-
TOB pa3BuTHs). CyIIeCTBYIOT 1 0COOBIE JTbIOTHI /1T KOHKPETHBIX MHHOBAIIV -
OHHBIX o6sacTeii. Tak, B uione 2022 ropa ITpesuaenTom PO 6su1 mogmican de-
IepanbHbli 3aK0H OT 14.07.2022 N2 321-03 «O BHeceHUM MU3MEeHeHUI B UaCTh
BTOpY10 Hasmorosoro komekca Poccntickoii @emepaiinm», KOTOPbIM pacIlipeH
repevyeHsb JbroT, 4j1st IT-KOMIIaHuii ¥ CHYDKEHO KOJIMYeCTBO TpeGoBaHMit 1)1t
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UX TIOJTyYeHMs. BaKHBIM MHCTPYMEHTOM MHBECTUIIMOHHON TTOMUTUKY TOCY-
JIapCTBa CTA/IV MHCTUTYThI PA3BUTHS, T € TOCYJapCTBO UCIOIb3yeT MeXaHM3-
MbI FTOCYyapCTBEHHO-YaCTHOTO MMTAaPTHEPCTBA, UTPAsT POJIb ITOCPETHMKA MEKITY
MHHOBAIMEN, TOCYAapCTBOM U MHBECTOPOM.

[Tpodeccop Kadbeapbl KOHCTUTYHMOHHOTO ¥ MYHUITUITAIBHOTO IMpaBa Bo-
POHEKCKOTO rOCYIapCTBEHHOTO YHUBEPCUTETA, JOKTOP I0PUANUECKUX HAYK,
noieHT EneHa BukropoBHa Ca30HHMKOBA 3aTPOHY/IA BOMPOC O COOTHO-
HIeHUY IOPUANYECKUX KOHPIMKTOB M apXMBHOTO fena. OHA OTMeTWIa, 4TO B
poCCUiicKoe 3aKOHOIATeIbCTBO TEPMUH «apXUB» Ipuies mpu ViMmepatope
[Tetpe 1. 10 mapra (28 ¢eBpass) 1720 roma M ObII ITOAIINCAH ITEPBbI B Poc-
CUM TOCYHApCTBEHHBIV aKT — «['eHepanbHbIV permaMeHT uiau YcTaBy». B HacTo-
siiee BpeMs B ApxuBHOM ¢oHae Poccuu 6omee 550 MITH eIVHNIL XpaHEHUST
Ha Pa3JIMUYHBIX HOCUTEJISIX, CAMbIE PAaHHME 3 KOTOPBIX JaTUpyIoTcst XI Bekom
mau 6omee 8,5 THICSIY KMJIOMETPOB apXUBHBIX ITOJIOK.

ApXUBBI SIBJISIIOTCSI XpaHUIUIAMY MHGOPMAIMM, KOTOPbIe HEOOXOA VMBI
rpaskgaHaM M IOPUANYECKUM JIUIIAM, UTOOBI TTOATBEPAUTD MM Y3HATh 3HA-
YMMbIe JJ151 HUX jopuandeckue GakTsl nan nHGopmanyio. OyHKIMM 110 OKa-
3aHMIO TOCYaPCTBEHHBIX YCIYT, yIIpaBieHNIo dhelepaybHbIM MMYIIIECTBOM B
00671aCTV apXMBHOTO Jiefia ocymiecTBiseT OemepasbHOE apXMBHOE aTeHTCTBO,
KOTOPOMY TTOTUMHSIOTCST 16 dhemepasbHbIX TOCYIapCTBEHHBIX apXUBOB, Bee-
POCCUIACKII HAYYHO-UCC/IeN0BATEbCKMI MHCTUTYT TOKYMEHTOBEIEHMS 11 ap-
XUBHOTO gena. Jlerom 2022 roga B 3aKOHOIATE/IbCTBO BBeIeHO IMOHSITHE HO-
TapUaJIbHOTO apX1Ba, 0COO0e MOIOKEeHNE 3aHMMAIOT apXUBBI CYIOB U JIPYTUX
MPaBOOXPAHUTENIbHBIX OPTaHOB.

B paccmaTpuBaemoii cepe 061eCTBEHHBIX OTHOIIEHWM CYIECTBYIOT He-
KOTOpbIe KOHMIMKTOTeHHBIE (haKTOPbI. Tak, MCIIOTHEHNE 3aITPOCOB COLMAb-
HO-TIapOBOTO XapaKTepa aJIBOKaTOB ObIBAET 3aTPYIHUTETbHBIM B CBSI3M C CO-
Iep>KaIyMICS B apXMBHBIX IOKYMEHTAaX ITepCOHATbHbBIMY TaHHBIMU. APXWB-
HbI€ IOKYMEHTBI YaCTO CTAHOBSITCS 0ObeKTAaMM IO IENIKY, XUIeHMs. B rpo-
1ecce MpenynpexkaeHnss U paspelieHus IPUIANIecKX KOHGIMKTOB 60/b-
IIYI0 POJIb UTPAEeT HajJIeskaliast OpraHu3alusi apxXnuBHOTO J1e1a, TTIOTOMY JIsT
COTPYIHMKOB apxy1Ba BasKHYIO POJIb B paboTe UTrpaeT 3HaHMe U COOM0eHe
MeXXIyHapOgHOTO STUYECKOTO KOIeKCa apXBUCTOB.

[Tpob1eMaTyKa COTIacsl y9aCTHMKOB YTOJIOBHOTO CyIOTTPOM3BO/ICTBA KaK
MMPaBOBOTO MeXaHM3Ma pasperieHns: KOHQIMKTOB ObUIa OTpaskeHa B AOKJIa-
Ile molieHTa Kadeapbl yTOJIOBHOTO Ipoliecca BopoHeskckoro mHcTuTyTa MBI,
Poccum, kKaHauaTa I0puanueckmx HayK, gomneHTa YiabBu Huszamm oriibr Ax-
mepoBa. OH OTMETWJI, YTO MHCTUTYT COIIACHSI yUaCTHMKOB YTOJIOBHOTO CY/IO-
TIPOM3BOJICTBA SIBJSIETCS OTHUM U3 3 (PEKTUBHBIX CPEICTB YPEryIMpOBaHMS
KOH(QUIMKTOB B YTOJIOBHOM ITpoliecce. B To ske Bpemsi, B HEM CYIIIECTBYET PsiI
rpo6sem. Tak, HAaTIpMUMep, TOHSTYE «COTIACKe» AJIsI JINII, BCTYMAONMX B YTO-
JIOBHO-TIPOIIeCCyaTbHbIe OTHOIIEHMSI, O KOHIA 3aKOHOIATeTbHO He ypery-
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JMPOBAHO. B 3T0¥ CBsI3M AOTIEeHT V. AXMe0B yKa3asl, uTo 17151 93 (eKTMBHOTO
MMPMMEHEeHMSI MHCTUTYTA COTJIacus B KaueCTBe MeXaHM3Ma pa3pelieHuns yro-
JIOBHO-TIPOIIECCYaTbHBIX KOHGIMKTOB, HEOOXOAMMO YTOUHUTb HOpMbI YITK
P® u BHeCTU B HUX CJiefytoliee oTipeesieHne: «Coracue — 3TO pa3pelieHne
YUYaCTHUKOB YTOJIOBHOTO CyIOTIPOU3BOMICTBA U MHBIX JIUII, YKa3aHHBIX B Ha-
CTOSIIIIEM KOAEKCe, Ha MPOU3BOACTBO YIIOJTHOMOUYEHHBIMM OpraHamMM COOT-
BETCTBYOIINX CJIEICTBEHHBIX, CYAeOHBIX U MHBIX ITPOIIeCCYyaIbHBIX € CTBUI
¥ Ha TIPUHSITHE UMM TPOILECCYAIbHBIX PEIlIeHNT, B TOM UMCie PeleHni, Ha-
TIpaBJIEHHBIX HA 0OecIieueHyre Ha3HAUYeHMSI yTOJIOBHOTO CYIOTIPOM3BO/ICTBAY.

[TpentogaBaTesnb Kadeapsl rPaskIaHCKOTO ITpaBa 1 Ipoiiecca BopoHeskcKo-
r'0 roCcyJapCTBEHHOrO yHMUBepcuTeTa ArizaHaTt l'asumbGeroBHa MaromenoBa
pacKpbljia acreKThl BAUSHMS XapaKkTepa KOHQUIMKTA Ha CITOCOOBI ero ypery-
JIMPOBaHMS U paspelneHusi. Kak mpakTUKYIOINUI MeaIuaTop, OHa pacckasana
0 TOM, UYTO [esATeJbHOCTb OpraHu3aTopa neperoBopoB (MocpesHuKa) Cylie-
CTBEHHO OT/INYAETCSI OT JesSITeTbHOCTY Ticuxosiora. Pabora ricuxosora Tpe6y-
eT CIenyaan3upoOBaHHOTO 06pa30BaHMsI, ¥ CMEIIAeT aKIeHT C TPUMUPEHMS
CTOPOH, HA OKa3aHMe MeAUIIMHCKO-TICMXOJIOTMYECKO TMTOMOIINY KOHQINK-
tyomuM. [lomeHT A. I. MaromenoBa coo6Iiuia, UTo Mepruoandecky OHa Ha-
MPaBJISIET CBOMX KJIMEHTOB K KBAAM(PUIIMPOBAHHOMY TICUXOJIOTY, TTOCKOIBKY
CYTh CITOpa CTOPOH IPOMCTEKAeT U3 HePEeUIEHHBIX MPob6seM, MoeKaImx
pasperieHnIo 60JIbIIe CITeIMaTNCTOM-TICUXOIOTOM, HEeKeJTV ITPUMYPUTEIEM.

HecmoTpst Ha TO, UTO B BopoHeske MmeeTCs MHOKECTBO 00pa30BaTeIbHbIX
LIEHTPOB 10 TTOITOTOBKE MeIMaTOPOB, B TOM UMc/ie ¥ Ha 6a3e pUANIECKOTro
daxkynbrera BI'Y, HY;KHO ITPU3HATD, UTO K MPOLIeIype Meananym JIIoau obpa-
MIAI0TCS He yacTo. [ToMumMo cyry60 meuxonmornyeckoro ¢pakTopa, MpuInHoi
3TOMY SIBJISIIOTCST U (pakTOpbI (priHaHCOBBIE. A. I. MaroMmemoBa OTMeTuIa, 4TO,
0bpaiasicb K MpMMMPUTETbHBIM MPOIeAypaM, CTOPOHAM HEeOOXOIMMO st
cebs1 TIOHSATh: He HaBPeIUT JIM IPUMMPEHMEe UX ITPaBOBOI MO3UIINHI, HE YCY-
TYOUT JI OTHOLIEHUST MEXKIY HUMMU, He TIPUBEAET JIN K YXYIIIEHNIO COCTOSI-
HUS 3I0POBbS CTOPOH. Kpome TOTrO0, y TIpO1ielypbl Menaum eCTb Ba OCHOB-
HbBIX 3alIpeTa: MeAualys HeBO3MOXKHA, eC/TU MeXAY CTOPOHAMM MPUCYTCTBY-
eT pu3myeckoe HaCWINE, VJIM €CJIV OJTHA U3 CTOPOH HAXOIUTCS B «ITOTPaHMY-
HOM MCUXOJIOTUYECKOM COCTOSTHUN».

OmHuM 13 Hamboee IPKUX JOK/IAI0B Ha KOH(pepeHIMM CTaJl TOKIa Me-
IVaTopa, MPaKTUKYIOLIETo opucTta, pykosoauTtenss HKO «MupHsbiit DKBagop»,
sKkcriepra HayaHo-o6pa30BaTeIbHOTO IIEHTPA I0PUIMUECKOI aHTPOITOIOTUY U
KOHGIMKTOMOTMY Iopuandeckoro daxkyabreta BI'Y Fa6pmans dcryapaoBu-
ya Bopxa JdTanca, NOCBAIEeHHbIV MEXKYIbTYPHOMY IMAJIOTy U UHIEVICKUM
BoccTaHMsIM B DKBamope 2019-2022 rr. UCTOKM MHOTMX HPOUCXOISIINX B
COBpPEMEHHOM JDKBaJ0pe KOHMIMKTOB 3aK/II0YAIOTCS B KYJIbTYPOJIOTUYECKIUX
daxkropax. Tak, rocygapCcTBOOOPA3YIONIMM HAPOIOM B TOCYAAPCTBE SIBJISIIOT-
€SI METHUCBI, TTOSIBJIEHME KOTOPBIX OTHOCUTCS K Hauany XVI Beka. B 1519 ropy
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MCITAaHCKOMY KOHKMCTamopy DpHaHy Koprecy nHaeiisl Tepputopun Tabacko
nepegaau 19 pabbIHb, Cpeay KOTOPBIX OblIa MHAEMCKAsI IpMHIlecca MajieH-
uuH — lonHusa MapuHa (1cr.). Bmoaiencrsun, oHa poguia Koprecy cbiHa, IB-
JISIBIIETOCST TIEPBBIM METMCOM Ha TeppuUTopum DKBagopa. [laHHOe coObITHE,
C TIO3UIMM HEKOTOPBIX MCC/IeIoBaTeNeN, yKe MMeI0 KOHMIMKTHYIO TTPUPO-
Iy, 3aK/TI0YaBIIYIOCS B TOM, UTO MaJIeHIIMH ITpe/iaia CBOIO KyJIbTypy M Hapo/I,
MMPUMKHYB K 3aXBaTYMKaM.

Ha ceromHsrHuii meHb B COCTaBe HaceleHMsT JKBaJgopa BCTPeuaeTCs Un-
CTOKPOBHOE MHIEICKOe HaceleHue, MeTUChI, ahpo-3KBaOPIbI U Ip. DTO
BeJIeT, C OAHOJ CTOPOHBI, K TPOTMBOPEUMSIM MEKIY STHUUECKMMU TPYIITa-
MM, C IPYTO¥i CTOPOHBI, MPOUCXOAST KOHGIMKTBI ¥ B CAMOII CpejJie METHCOB.
KoHdmkroreHHble GaKkTOpbl, TPOSIBASIONIMECS B IKBalOpe HA CETOMHSIII-
HUI IeHb, CBSI3aHbI TAK)KE C COIMATbHO-3KOHOMMUYECKMMY TPe6GOBAHUSIMU U
YCIIOBUSIMM SKM3HM KOPEHHbIX MHAENCKUX TPYIII HaceJTeHMsl, KOTOpbIe BbIJI-
BUTAIOT ITPABUTEIbCTBY DS TIPETEeH3Ui, KaCcaloUMXCsl CyoCHUamnii Ha TOTUIN -
BO, KPeIUTOBAHMS MH/IECKOI SKOHOMMKY, AOOBIYM pPecypcoB Ha MCKOHHO
MHIEMCKUX TePPUTOPUSIX, TIPAB Ha 00pa3oBaHMe U MeAUIIMHCKOe 00CTYKI-
BaHMe u Ap. HaelicKue 061ecTBeHHbIE NBVKEHMS SIBJISTIOTCSI B HACTOSIIIIEe
BpeMsI OCHOBHBIM JBUTATeJIeM MTPOMUCXOASIINX B CTPaHe BOCCTAHUI B CBSI3U
C MIX YHUKAJIbHO CITOCOOGHOCTHIO0 K MOOMIM3ALM PeCYpPCcoB 1 3P beKTUBHOI
OpraHM3alMOHHOM CTPYKTYPOJ.

Takum 06pa3om, KOHGIMKTOTeHHbIE (haKTOPbI, CYIIECTBYIOIINE B TOCY-
IapCTBe, HOCSIT MHOTOACIIEKTHBIV XapaKTep, Ha AMHAMUKY KOHGIMKTA 4acTo
OKa3bIBAIOT BJIMSIHYME COLMOKY/IbTYPHbIE TIPUUMHBI, M UTOOBI MMETb BO3MOXK-
HOCTb pa3peninuTb KOHGIMKT, HeOOXOMMO XOPOIIO 3HATh KYJIbTYPHYIO CIIe-
UUGUKY CITOPSIIIIUX CTOPOH.

B 3aBepieHne koHepeHIMN 3aBeAyIONIii Kademapoii Teopum 1 UCTOPUN
rocygapcTBa u mmpaBa opuanueckoro ¢akynbreta BI'Y CBetnana Hukomaes-
Ha MaxmHa nmobarogapuia OpraH13aTOPOB M BCEX YY4ACTHUKOB, OTMETUB BbI-
COKMI1 HayYHbIi YPOBEHD JOKIAA0B I MHOKECTBO OTKPBITHIX B X0O7e KOHpe-
PEHIINM TIEPCIIEKTUB JIJISI COBMECTHBIX, B TOM UMC/Ie MEKAVCIIUTUIMHAPHBIX,
uccnenoBanmii. KondepeHImm, mocpsiieHHbie KOHPIMKTOMIOTMYECKO MPo-
61emaTnke, GopMUPYIOT TUIOAOTBOPHBIV HAYUHBIN 331/ ¥ YKPETUISIOT IPO-
(eccroHamIbHOE COTPYIHNYECTBO, PACIIUPSIS TTPEACTABIeHMS 00 YyKe CIIOKIB-
IIVXCST KaTeropusix, mpobieMax u 3ajauax I0puanueckoil HayKiu.
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CTPAHUYKA MOTOAbIX YHEHBIX

VIK 340

OJEKJIAPALIS O BJIAJEHUSAX
3ATIAZTHOI CYMATPHI 1874 ropa:
KBUHTOCCEHIIS 1 3HAYEHUE

I1. A. Unnok

Hucmumym 3axkoHodamenscmea u cpasHumenbH020 npasosedeHust
npu Ilpasumenscmee PO

IMocTymuia B pegakiyio 23 ceHTa6psa 2023 T.

AHHOTAaIIMA: B CTaThe PaCCMaTPUBAIOTCSI IPUUMHBI, TPEABICTOPHS U ITPaBO-
Bble TIOWIeACTBUS MPUHATYS [lekiapanyu O BilageHusx 3anagHoi CymaTpbl
1874 r. AKTYyaIbHOCTD PAGOTHI 3aK/TIOUAETCS B TOM, UTO MHIOHE3UICKOe TTpa-
BO, KaK COBpeMeHHO€, TaK ¥ KOJOHMAIbHOE, B POCCUIACKOV TPaBOBOII HayKe
Majo u3yuyeHo. B mepuop ro/uiaHaCcKOTO KOJIOHMAIbHOIO BjaAbluecTBa Ha
TepPUTOPUM COBpEMEHHOI VIHI0He31M To/UTaHICKOe ITPaBo 0Ka3aso becripe-
LieleHTHOE BMSIHME Ha ITPaBo 3TOTO rocygapcTaa. SIpKkumM rnpumMepom Takoro
6ecrpelefeHTHOTO BINSHUS SIBJISIETCSI TIPUHSITHE BBINIEYKA3aHHOTO JTOKY-
MeHTa. HecmoTpst Ha TO, uTO [eknapalus He OblIa MCITOTb30BaHA Ha MTPAKTH-
Ke, OHa, Kak ¥ ArpapHbiii 3akoH 1870 r., oka3asna BAKUsIHME Ha TIPAaBO YKe He-
3aBuUcUMON MHOOHe3uM, TaK KaK B pe3y/jbTaTe MPpUHATKUS [JeKnapanuu o
BnageHusx 3anagHoi Cymatpsel 1874 . B MHAOHE3UIACKOM ITpaBe MOSIBUIOCh
TaKoe TMOHSITHE, KaK «TOCYAapCTBeHHAasl COOCTBEHHOCTh», KOTOpOe He CyIe-
CTBOBAJIO B MECTHOM aJaTHOM IpaBe.

KnroueBble ¢10Ba: MHIOHE3MIICKOe TIPaBo, aflaTHOEe IPaBo, KOJIOHKATIbHOE
IIpaBo, 3eMeJIbHOE IPaBo, afaT, 00bIUali.

DECLARATION OF POSSESSIONS
OF WEST SUMATRA 1874:
QUINTESSENCE AND MEANING

P. A. Illyuk

Institute of Legislation and Comparative Law
under the Government of the Russian Federation

Abstract: this article discusses the reasons, background, and legal
consequences of the adoption of the Declaration on the possessions of Western
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Sumatra in 1874. The relevance of the work lies in the fact that Indonesian
law, both modern and colonial, has been little studied in Russian legal science.
During the period of Dutch colonial rule in what is now Indonesia, Dutch law
had an unprecedented impact on the law of modern Indonesia. A striking
example of such an unprecedented impact is the adoption of the above
document. It was found that despite the fact that the Declaration was not used
in practice, it, like the Agrarian Law of 1870, influenced the law of already
independent Indonesia, since as a result of the adoption of the Declaration
on the possessions of West Sumatra in 1874, Indonesian law appeared such a
concept as “state property”, which did not exist in local adat law.

Key words: Indonesian law, adat law, colonial law, land law, adat, custom.

BBegeHue. [0 KOJIOHMA/IbHBIX BpEMEH MpoKMuBawllee Ha 3arnagHoin Cy-
MaTpe IJIeMsl MMHAaHTKabay B BOIIPOCAX 3€MeTbHbIX OTHOIIEHMI ITPaKTUKO-
BaJIO MaTPWIMHENHBIN afmaT. byayuu KomoHuei ['ommananm, maHHas Teppu-
TOpUsI, Kak U B UIHIOHe3Ms1, MCIbIThIBAJIA BAMSHIME TOJIJIaHICKOTO KOJIOHU-
aJIbHOTO IIpaBa, 0COGEHHO B cdepe 3eMeTbHbIX ITPaBOOTHOIIEHUIA.

OcHoBHOe MuccjiegoBaHue.

[1J1s1 TOTO UTOOBI PACCMOTPETH BOIIPOC 3HaUeHus [leKnapalyi o BjiaieHu-
sx 3amagHoii CymaTpel 1874 1., HEOOXOAMMO aTh KPAaTKYIO XapaKTepUCTU-
Ky HapOAHOCTM, KOTOpas IIPOXXMBaeT Ha Tepputopuu 3amnagHori CyMmaTpsl, 1
paBa, KOTOpOe MPaKTUKYeT 3Ta HApOAHOCTb. Tepputopuio 3anagHor Cyma-
TpbI 3aHMMAaeT IieMsl MMHAHTKabay!. AnaT sIBAsSeTcs BAXKHBIM 3JIeMEeHTOM
MEeCTHOM UIe0n0TUM. XOTS OH ITOCTOSIHHO UCII0JIb3YETCSI, OH OCTAEeTCSI BeCbMa
HEeOJHO3HAUYHBIM C TOUKM 3peHMs MpaBa. AJaT 0ObIYHO ITepeBOAUTCSI aHTPO-
IOJI0OTaMM KakK «00bIYHOE ITPaBo», HO B CBOel Hambosee obiieit popme Mo-
SKeT 03HAYaTh IIPOCTO «ITyTh», HAIIPUMEP, «TO, KaK Mbl, MMHaHTKabay, Jeiaem
YTO-TO». IHBIMM CJTIOBaMU, afjaT 3TO He TOJbKO 06I1iee MpaBo, HO U TPagUIIUK
HapogHocTu. [opa3zo uaile, Korga o0CykaaeTcs afaT, TOBOPSIIMit o6palia-
eT BHMMaHMe Ha TO, YTO, 110 €r0 WM ee MHEHUIO, SIBJISIETCSI YHUKAIbHBIM JIJ1SI
ob1ecTBa MMHAHTKabay, ¥ B YaCTHOCTH, HAa UTO-TO, CBSI3aHHOE C KOJleKca-
MU MOBeJleHMsI, HacJleJOBaHMeM U TEMU aCleKTaMM YIIpaBJIeHUs] UMYILeCT-
BOM, KOTOpbI€ OTHOCSITCSI K MaTpuapxaabHOI CUCTEME POACTBA. B 3TOM CMbI-
CJie alaT MOXKHO MepeBeCT KaK «Tpaaulysi». B To Bpems Kak CYUTaeTCs, YTO
Bce 00IIIecTBa MMEIOT CBOM COOCTBeHHbIe (DOPMBI ajiaTa, afaT MUHAHTKabay
CUMTAeTCs] 0COGEHHBIM, ITOCKOIbKY OH OCHOBAH Ha MaTPUIMHENHBIX ITPUH-
LIMIIaX, yCTAHOBJIEHHBIX B KJIaHAX U POOOCIOBHBIX. TpaAULIMOHHO Y MUHAHT-
Kabay ecTb ABa BUAa COOCTBeHHOCTU. OOHUM U3 HUX SIBJSIETCS] Hac/leyeMoe
MMYILLECTBO 10 MaTEePUHCKO JIMHUM (ITyCaKO), U OHO COCTOUT KaK U3 HeMa-

! Cycu M., AHeepaenu Iypuama /1., Hanu H., ITpuma A. M. KapTiHa Mupa pycCKuUX U MHJIO-
He3uitckux (minangkabau) antpornonumos // Norwegian Journal of development of the
International Science. 2021. No. 58. P. 49-53.
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TepUaTbHBIX, TAK U M3 MaTepuaabHbIX 6;1aT, 0COOEHHO OPOIIIA€MbIX PUCOBBIX
riosieit. [Ipyrast opma — ymasit, Ui cesibCKue OOIIMHbBI, — YaCTh TEPPUTOPUN
cesia, He UCHOAb3yeMasi JJ1s1 OCeJIOr0 3eMyIefievsl M HaxOAsIIasicsl B Befe-
HUU CeJIbCKOTO COBETa WM IJIaB MaTPUK/IAHOB cejia. O6e (hopMbl cOOCTBEH-
HOCTM TT0-Pa3HOMY BHEIPSIIOTCS B ITIOPAIMCTUUECKYIO IPABOBYIO CUCTEMY U
SIBJISIIOTCSI TIPEIMETOM Pa3/JIMUHbBIX CIIOPOB MEKIY CeTbCKUMM XKUTEISIMMU, TO-
CyJapCTBEHHbIMM OpraHaMM ¥ CTOPOHHMKaMM ucjiamaZ.

Teorpadmueckast MOGMIBHOCTb, CTUMY/IMPYeEMasi CelTbCKOX0351/CTBEHHBIMU
MMOTPeOHOCTSIMM, ObI/Ia XapaKTEePHOM YePTOI MUTPALIUY AJISI MMHAHTKabay 10
KoH1ia XVII B. B 9T0 BpeMmst skuTenM MMHAHTKabay MOKMHYJM CBOU IepEeBHM,
YTOOBI TTepeCceMThCS MO0 B paiiOHbI, KOTOPbIE HAXOSITCSI HA COBPEMEHHOI
Tepputopum 3amnagHoi CymaTp, 60 B paiioHbI BOKPYT I'PAaHMUIIBI MEXIY 3a-
ragHoi CymaTpoi u mpoBuHIMSIMY Puay u [[xkam6m. Murpauyst, CTMMy/IUpy-
eMasi HeCeJIbCKOX03sI/iICTBeHHOI JesITe/IbHOCThIO, Hauajaach B KoHile XVII B.,
HO MaJIo YTO M3BECTHO O MacIITabax M HaIlpaBJIeHMSIX, UCTIOJIb30BABIINXCS B
nepuop ¢ XVII rmo Havano XX B.

B obmrecTBe MyHaHTKabay Takast COGCTBEHHOCTh, KaK 3€MJIsl, ITPUHA/IJIe-
SKUT POLCTBEHHOI IpyIiIie, a He OTAeNbHOMY auLy. OToe/bHbI [IpecTaBy-
TeJIb IPYIIIbI MMEeeT TOJAbKO IpaBa Ha UCIO/Ib30BaHMue. OTO CBOMCTBO Ha3bI-
BAeTCS XapaTo IyCcako — HacJaeACTBeHHAs] COOCTBEHHOCTh. XapaTo ITycako
yIIpaBJISIeTCs MaMaKoM (110 KpaiiHelt mepe, TeMU, KTO SIBJISIETCSI TTaHTYIy UJIN
TyHrrana). CorjmacHo azarty, OObIYHOMY ITPaBy, XapaTo ITycako CaenyeT MC-
M0JTb30BaTh Ha 6J1aT0 POACTBEHHO I'PYIIITHI B 1[€JIOM, a He Ha 6J1aro OTAeb-
HBIX WIEHOB. DTO MMYIIECTBO IO/DKHO OBITh 3aJI05KEHO WJIM MTPOAAHO TOJb-
KO I10 IpUYMHaM, KacalouMMCcs BCeil pOACTBEHHOV IPYIINbI, a He OTAeIbHO-
ro ujieHa, ¥ TpebyeTcs coryiacue WieHOB POACTBEHHOI TpyIinbl. CyllecTByeT
yeTbIpe 06CTOSATENBCTBA, ITPU KOTOPBIX HAC/IEICTBEHHOE MMYIIECTBO MOXKET
OBITH 3aJIOKEHO WM MTPpoaHo. K HMM OoTHOCATCS : (pMHAHCUpPOBaHME ceMeli-
HOTO K/TaZ0uIIa; cBage6Hast iepeMOHMS ToYepy CeMbi; 0bUIMATIbHOE YCTa-
HOBJIEHME TI9HXYJTY; COXpaHeHMe ceMelifHOTo AoMa OT pa3pyiieHus. [lepema-
ya B 3aJI0T WJIM TIpoIaka MMYIIEeCTBA AO/IKHBI OCYIEeCTBIISIThCS IO/ HAbTI0-
IeHueM Mmamaka?®.

B OTHOIIEHMV OCHOBHBIX KaTErOpMii COGCTBEHHOCTY CJIOKMIIOCHh MHOKe-
CTBO KOHMIMKTHBIX cuTyanmii. KOHTposb 1 MpaBa Ha 3KCILTyaTaluio JAepe-
BEHCKOTO IOCTOSTHUSI CTaJIV Cepbe3HOI IMPo06IeMOoit MeXXIy nepeBHSIMM, TIpa-
KTUKYIOIIVMU aAaT, ¥ KOJIOHMAJIbHBIM TOCYIapCTBOM, KOT/Ia SKOHOMMYeCKast
nonutuka HumepnangoB cMecTuaach B CTOPOHY CO30aHUS KaMUTIUCTHAYE-

2 Mutolib A., Yonariza Y., Mahdi M., Ismono M. Gender Inequality and the Oppression of
Women within Minangkabau Matrilineal Society: A Case Study of the Management of Ulayat
Forest Land in Nagari Bonjol. Dharmasraya District, West Sumatra Province, Indonesia, Asian
Women. 2016. Autumn. Vol. 32, No. 3. P. 30-31.

5 Afrizal. ‘A study of matrilineal kin relations in contemporary Minangkabau society of West
Sumatra’ // Research Master thesis ; University of Tasmania. 1996. P. 10-18.
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CKMX 3KOHOMUYECKUX MPEeATIPUSTUN U CUCTEMATUUYECKOM IKCIUTyaTalluu Mpu-
POIHBIX PeCypcoB*.

Co BpeMeH KOJIOHMAJbHOTO MPaBUTEIbCTBA B IEpBOIi MoMoBuHe XIX B.
B MIHIOHe3uM NpoBOAMIACH PA3/IMUHAs IMOJIMTUKA B OTHOLIEHUM arpapHbIX
acIIeKTOB. bblyla BHeIpeHa cucTeMa 3eMebHOM PeHThbI, KOTOopasl 3aMeHuIa
HAaJIOT B BUJIE CEIbCKOXO3SICTBEHHON MPOAYKIVHK. B pasrap 5KOHOMUYECKO-
O Craza KOJIOHMAJIbHOTO MPaBUTENIbCTBA U 13-3a HEe3(PHEKTUBHOCTU MO~
TUKM 3eMeJIbHOV PeHTbI ObljIa peayn30BaHa MOAUTHUKA KYJIbTYPHOTO CTPOM-
TebCTBA. B TO BpeMmsi, oKa3bIiBaeTcs, yke mia 6opbba Mekay ambepansbHO
U KOHCEPBATMBHOM UIEOIOTMSIMU. B pa3BUTHUM KOJTOHMATbHOW 3KOHOMMUKU
Y4acTBOBAJI YaCTHBIN CEKTOP, UTOOBI OCIIOPUTD TOCIIO/ICTBO MTPAaBUTETbCTBA
B yIIpaBJIEHUM KOJIOHUSIMU. B 3TO BpeMsl HAUamoCh CTAHOBJIEHME arpapHO
CTPYKTYPBI M IIpogokanachk g0 1870 r., korma 66Uy MPUHSTHI ATpapHbIii 3a-
KOH 1 3aKOH 0 caxape’.

B nauase 1870-x rT. rojuiaHACKasl KOJIOHMaIbHasI 5KOHOMMUYecKasl I10JIn-
THKa Ha Tepputopumu MHIOHe3UM M3MeHWIach: OblJla OTMEHeHa CUcTeMa
MIPUHYIUTEIBHOTO 3eMJIefeys ¥ ObIJIO BBEIEHO TIJIAHTAIIMOHHOE XO3SI/CT-
B0. OCHOBOJI IJIAHTAIIMOHHOTO X03sJCTBA CTaja ImpaBoBas pedopma, Kaca-
IOIIasICS 3eMJIeBJIaZeHUSI®, ey KOTOPOii ObUIM 3aKperieHbl B ATapHOM 3a-
koHe 1870 r. [IlepBas uaest 3aKOHA 3aK/II04ajIach B TOM, UYTO OH ITpeICTaB/IsIeT
coboit obecreueHme MPOIOBOIbCTBEHHON 6€30MacHOCTM, TapaHTUPYSI, UTO
IOCTaTOUYHOE KOJMYECTBO ITaXOTHBIX 3€MeJIb OCTAHeTCS oA KOHTPOIeM MH-
IoHe3uileB. Bropas uaes 3aKoOHa 3aK/IH04ajach B TOM, UTO €ro MOJI0XKeHUS
JO/DKHBI OBLIM CITOCOOCTBOBATH PACHIMPEHMIO YACTHBIX MHBECTULIMIA B OT-
pacIsix, CBSI3aHHBIX C IPUPOAHBIMIU pPecypcami, 0COOeHHO B TIJIaHTALVIOH-
HOM CeJIbCKOM Xo03siicTBe. [lonoskeHnst ArpapHoro 3akoHa 1870 r. TO3BOSI-
JI YaCTHBIM MHBECTOPAM SKCIIOPTHOTO pacTeHMEeBOACTBA apeHI0BaThb 3eM-
JIY Y KOJIOHMAJIbHOTO TOCYIapCTBa, IIPM 3TOM ITpaBa OOIIMHHOM COOCTBEH-
HOCTYM MECTHOI'O HaceJleHMsI ObLIM IIPU3HAHbI TOJIBKO Ha HEIIPepPhIBHO BO3-
JleJIbIBAeMbIX 3€MJISIX, B TO BpeMsI KaK OCTaJIbHbIe 3eMJIM ObLIM OObSIBIEHbI
«HENCIT0/Ib30BAHHBIMM 3€MJISIMM»’ .

Vpest pedopMbI CcOCTOSIa B TOM, UTO 3€MJIsI, He HaXOASIIAsICSI B COOCT-
BEHHOCTY WJIM Ha IIpaBax, MOJ0OHBIX COOCTBEHHOCTH, SIBJISITIACh «HUUEIMHON»

4 Benda-Beckmann K. von. Changing One is Changing All: Dynamics in the Adat-Islam-State
Triangle / K. Von Benda-Beckmann // The Journal of Legal Pluralism and Unofficial Law.
P.53-54.

$ Widodo S. A Critical Review of Indonesia’s Agrarian Reform Policy // Journal of Regional
and City Planning. 2017. Vol. 28, No. 3. P 205.

¢ Benda-Beckmann F. von., Benda-Beckmann K. von. Myths and stereotypes about adat law
A reassessment of Van Vollenhoven in the light of current struggles over adat law in Indonesia //
Bijdragen tot de Taal-, Land- en Volkenkunde. 2011. Vol. 167, No. 2-3. P. 167-195.

" Lynch O. J., Harwell E. Whose resources? Whose common good? : towards a new paradigm
of environmental justice and the national interest in Indonesia // Jakarta : Lembaga Studi dan
Advokasi Masyarakat. 2002. xxxii. P. 23-25.
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(woeste gronden), cunTaaach CO6CTBEHHOCTbIO FOCYyapCTBa, YTO ObIIO 3aKpe-
TJ1eHo B Jleknmapainyu o BiageHusx 3amnamHoi Cymartpsr 1874 1.8

Ha ocnoBanum Jleknapanuu o BiageHusx 3anagHoi CymaTpsl 1874 r. ko-
JIOHMAJIbHOE TTPaBUTEIBCTBO B3SIIO HAa CeOs OpUAMYECKIIT KOHTPOJb U TIpa-
Ba pacCIIOPSIKeHMSI BCEMM HEMUCIIOIb30BaHHBIMM 3€MJISIMM, KOTOPbIE BK/IIOYaA-
10T B ce0s1 OOIIMHHbBIE 3eMJIM, TaK KakK ObIJI0 yOeskaeHMe, UTO eC/IV IePEBEH-
CKye OOIIMHHbBIE 3eMJTM OYIyT 3aperucTPUpPOBAHbI, OHM HE MOTYT OBITh TOCY-
IapCTBEHHO COOCTBEHHOCTBIO, M3 HUX HEJIb3s OyneT M3BJeub BeIroabl’. Ha
OCHOBaHMM pelIeHNsI TOCYyAapCTBa 3eMJISl TO/KHA OBbITh MCIIOb30BaHa B XO-
3SI/ICTBEHHBIX IeJISIX, 0OBIYHO B (hopme monrocpouHoii apeHas (erfpacht) Ha
75 net. IlepBbie JOTOBOPBI apeHAbI Ha 3aragHoi CymaTpe O6bIIM 3aK/ITI0UeHbI
B 1876 1. ArpapHoe nososkeHne, o6HapogoBaHHoe B 1915 1., oueHb MaJIo OT-
M4anockh ot leknapaiuu 1oMeHOB 1874 ., a Takke HAZEJsII0 TOCYAapCTBO
TpaBaMy pacIiopsskeHNst Heo6pabaTbiBaeMoii 3emiieii. [lekmapalius o Biaze-
Husgx 3anagHoit Cymatpsel 1874 1. comepskasia IpaBOBYIO HEOTIPeIeIeHHOCTh U
CTaj1a BaXHbIM BOIIPOCOM B ITOJIUTUKO-ITPABOBBIX AebaTax. [JITaBHbI BOIIPOC
9TOJ HeompeAeIeHHOCTY 3aK/II0YaIcs B TOM, MOTYT Ji peCypChl, Ha KOTOPbIe
pacIpoCTpaHseTCs MPaBO aJaTHOTO COOOIeCcTBa Ha MOIb30BaHMe, TIepeinTu
B COOCTBEHHOCTD rOCY/IapCTBa U IepepacIpeneanTbCs MeKAY roCyqapCTBeH-
HBIMM MUJIM YACTHBIMY KOMIIAHMSIMM VJIU TOJDKHA JIX 3€MJISI OBbITh O(pULIMaIb-
HO 3KCITPOTIPMMPOBAHA C KOMIIeHcaIye st o6umH. [To MHEHWIO KOJOHM-
JIbHBIX aIMUHMCTPATOPOB, SKCITPOIIPHALINS ¥ KOMIIEHCALIMS pacCMaTpuUBa-
JIXCh KaK BOIPOC YACTHOTO MpaBa, MOCKOIbKY MpaBa Moab30BaHMS He COOT-
BETCTBOBAJIM KPUTEPUSIM YaCTHOIIPABOBOI cobcTBeHHOCTU. ClemoBaTeb-
HO, OHM pacCMaTpUBAJINICh He KaK «IIpaBa», a KaK MPOCTbie «MHTEePeChI», TP
YCIIOBUM TOJIUTUYECKOTO YYeTa rocyJapCTBOM «00IIero 6;ara», T.e. Karmmra-
JIUCTUYECKOTO SKOHOMMYECKOT'O Pa3BUTHSI €BPOIENCKUX ITPeAIIpUHUMATEIe.
Tak KaK B KOJIOHMAbHOM MPAaBOBOI IOTMKE KaKIbI yUaCTOK 3€MJIU JOJDKEH
OB UMETD BJIaJIe/IblIa, CAUTAIOCh, YTO FOCYIaPCTBO CTAHOBUTCS BJIaIe/IbIIEM
9TO¥ 3eMJIU TIPU OTCYTCTBUM KaKOTO-1160 IPyroro Biamenbia. B mogo6HoM
TOJIKOBAHUY TIPABO IMOJb30BAaHMS PacCMaTPUBAIOCh KaK MyOIMYHOE TTPaBO
CeJIbCKO yTipaBbl. Takue ImybamMyHbIe TTpaBa OblIM 3aMeHeHbI U TIOTJIONIEeHbI
HOBBIMU, IJITABEHCTBYIOMIVIMY ITyOJTMUHBIMY ITPAaBaMM, BBITEKAIOIIMMU U3 CY-
BepeHUTeTa rocygapcrsa. Kakue 61 myOImMyHbIe TTpaBa HM OCYIIECTBIISIACDH
CEeJIbCKMMU BJIACTSIMY Ha I€PEBEHCKUX TEPPUTOPUSIX, OHY MOTJIM OBITD TIOJTY-
YeHbI TOJIbKO M3 TIPaB roCylapcTBa M OCTABaThCsI B COOTBETCTBUM C HUMM. Ta-
KM 00pa30M, BOITPOC O TOM, TOJIKHBI JIV ITpaBa COGCTBEHHOCTY MMHAHTKabay
OBITH MMPU3HAHBI TOCYAAPCTBOM, OIIPENEISICS CO CChIIKOM Ha TO/IaHCKIe
TTIOHSITUSI YaCTHOM COOCTBEHHOCTM U CyBepeHUTeTa. TeCHO CBSI3aHHbIE MEX-

8 Benda-Beckmann F. von., Benda-Beckmann K. von. Op. cit. P. 167-195.
° Finchett-Maddock L. Critical Legal Pluralism and the Law of the Ulayat: Resistant Legalities
in a Plural Legal Reality”. URL: www2.cifor.org ard/documents/d1/Report_Lucy.pdf
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Iy co00Ji ajaTHbIe ITyOIMYHbIE TIPaBa M YaCTHbIE ITpaBa ObLIM paseeHbl, U
COOTBETCTBYIOIME ITpaBa ObLIM TlepepacipesiesieHbl B OTe/bHbIe PaBOBbIe
cdepbl eBpoIieiicKoit mpaBoBoit Mbicin'’. OnMpasich Ha 3TOT 3aKOH, YUeHble-
ajzaTosioru u3 JleiigeHa BbICTYIIQ/IM TPOTUB I0PUCTOB YTPEXTCKOTO YHUBEPCU-
TeTa, IPOABUTABILIMX HOBbBIN 3€MeIbHbII 3aKOH KaK OCHOBY 3KOHOMMUYECKO-
ro pa3sutus. K. BaH Bo/lyieHXOBeH, oXxapaKTepn30BaBInii XX BeK KaK «BeK
HeCIpaBeIanBOCTMU», B 1919 1. yka3biBas, YTO IpaBa MECTHBIX a1aTOB Ha Jie-
peBeHCKMe 3eMJIM CUCTeMaTUUeCKM yPe3alnch, YTO CO34aBaJI0 3HAYUTEIb-
HYI0 ITIPaBOBYI0 HeOIlpeeJIeHHOCTb U 60JIbIII0e HeJJOBOJILCTBO Cpeiy Hacese-
HMSL. Y3yprianys oOUIMpHbIX 061acTeit, BaageouMx OrpOMHBIMM pecypcaMu,
OTpaBIbIBaIaCh CBOE0OPA3HOI MHTEPIIPeTAIMeil ITPaB YIasiT KOJIOHMATbHbI-
MM agMUHMCTpaTopaMu. [Io MHEHUIO YTPEXTCKUX I0PUCTOB, TOJIBKO YaCTHBIE
MpaBa COOCTBEHHOCTM Ha 3€MJII0, HAIIOMMHAIMe TO/UTAHACKME TTOHSITUS
COOCTBEHHOCTH, ObITM IIPU3HAHBI B [lekapaiuu o BiaaeHusx 3anagHoi Cy-
maTpbl 1874 1. VTpexTCcKue yuyeHble pacCMaTPUBA/IM JAaHHbIM BOIPOC KaK IIPO-
CTO¥ «<MHTEPEC», TOAJIeKALIMIA TOTUTUIECKOMY PACCMOTPEHMIO rOCyIapCTBOM
«0611ero 6;ara», KOTOpOe B TO BpeMsI IPeACTaBIISIIIO COO0J KanmuTaaucTuyae-
CKOe 5KOHOMMYECKOe Pa3BUTHeE eBPOIeCKIMX KOMITaHMii. [I0OCKONIbKY KOJIOHU-
aJibHas MpaBOBas JIOTMKa MPeAIChIBAJIA, UTO Y KKIOr0 y4acTKa 3eMJIu eCThb
COOGCTBEHHMK, YTPEXTCKME YueHble, Takue Kak I.J[)k. Honbet Tpennte (1927),
W3ak A. Hemep6ypr (1934) u Onyapz X. [Ixkeiiko6 (1945), yrBepsKaaim, 4To Io-
CYAApCTBO «HEeN30e3KHO» CTAHOBUTCS B/Iafie/iblleM TaKuX pecypcoB!!. B cBoeit
aprymMeHTaly OHM OTIepUPOBa/IM TaKUM ITOHSATMEM, KaK Beschikkingsrecht.
K. BaH BonenxoBeH, onpeaesnsii Kak Beschikkingsrecht «momHomoune Toro
WM MHOTO I0PUIMYECKOTO TOBAapMUILeCTBA KOHTPOIMPOBATh HeobpaboTaH-
Hble Wiy 06paboTaHHbIe 3eMJIU 1 BOJIbI Ha €r0 TePPUTOPUM B MHTEpecax CBO-
UX TPaKIaH MM MHOCTPAHLIEB (IJIs TTOCeIHMX OOBIYHO B3MMAIOTCSI COOPBI),
OHO MMeeT IPaBo C OTBETCTBEHHOCTHIO OPUANYECKOTO NAPTHEPCTBO HAJZL, TEM,
YTO MPOUCXOIUT B pernoHe», a b. nan Tep Xaap xapakTepu3oBasl ero cjieny-
10myM 06pasoM: «JlepeBeHcKkas obuimHa (dorpsgemeenschap) u TeppuTopu-
anbHas ob1mHa (streekgemeenschap) nmeroT rpaBo Ha 3eMJTIO, MUMEIOT OTTpe-
JleJleHHOe MPaBOo Ha 3eMJII0 M OCYIIEeCTBJISIIOT 3TO ITPaBO BHYTPU CTPaHBI»!2,
OnHako, IO MHEHMIO YTPEXTCKUX yueHbIX, Beschikkingsrecht mepeBeHb,
ecsu 61 OH BOOOIIE CYIeCTBOBAI, TOJIKEH ObLT ObI pACCMaTPUBATHCS KaK ITy-
6IMYHOe MPaBO JAePEBEHCKOr0 YIIpaBIeHMsI, KOTOpoe GbUIO GbI IMOIJIONIEHO
HOBBIMU, [JITABEHCTBYIOIIVIMY MyOIMUHBIMY ITPaBaMM, BbITEKAIOUIMMU U3 CY-
BepeHUTETA rocyapcTBa. Jlro6oe my6amMyHoe MpaBo, OCYIECTBIISIEMOE CEeJlb-

10 Benda-Beckmann F. Struggles over Communal Property Rights and Law in Minangkabau.
URL: core.ac.uk ckauatb/pdf/29286188.pdf

11 Benda-Beckmann F. von., Benda-Beckmann K. von. Op. cit. P. 167-195/

2 Hammar R. The Existence of Customary Rights of Customary Law Community and Its
Regulation in the Era of Special Autonomy of Papua // Journal of Social Studies Education
Research. 9(1). P. 201-213.
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CKMMM BJIACTSIMU Ha CEJIbCKUX TEPPUTOPUSIX, OCTABAJIOCh B PaMKax IpaB ro-
cynapcrBa. Hanmpotus, K. BaH Bo/yieHXOBeH 1 ero mocjiefoBaTe/in yTBepKaa-
JIV, UTO TaKye MHTepIpeTanyu 6bUIM OCHOBAHbI Ha QYHIaMEHTaIbHOM He-
rnoHuMaHuu npupoasl beschikkingsrecht, KoTopoe 1MMeso Kak «ITy6IMYHbIE»,
TaK " «4aCTHbIe» XapaKTePUCTUKU U, ClieJOBATeNbHO, TO/KHO OBLIO MO/TIa-
IaTb IO, ITYHKT O 3amuTe [ekmapainii joMeHOB. Takyoo TOuKy 3peHus K. BaH
BomnieHX0BeH KPUTUKOBAJI: TOCYAAPCTBO He BbICTYIIAJIO TPOTUB CyBePEHHbBIX
TpaB Ha 3TU pecypchbl Kak TaKOBble, HO MPUHSATHE MpaBa COGCTBEHHOCTY B
CMbICJIE YaCTHOTO MpaBa ObUIO «IpeBpalieHreM HeoCIIOpMMOro mpaBa Co-
LIMaJbHO-TIOJUTUYECKOTO KOHTPOJISI B ABYCMBICJIEHHOE U 3allyTaHHOE Ipa-
BO COOCTBEHHOCTU» %,

Arpapnblii 3akoH 1870 r. opuIMaIbHO ONIpeaeansI Bce IUKMe 3e MM Kak
roCyfapCTBeHHbIe, HO B TO K€ BpeMs [aj KpeCTbsHaM MpaBO pacuuilaTh
3eMJII0 B JlepeBEeHCKUX JiecaxX B COOTBETCTBUM C MeCTHbIMM 06bIuasiMu. ToT
daxr, uto leknapanys o BiageHusax 3amnagHoii CymaTtpbl 1874 1. 6b11 IPOTH-
BOPEYMB, KOHKPEKTHO MPOJEMOHCTPUPOBAH B TPYAAX YUEHBbIX-aJaTOJIOTOB,
KOTOpbIe M3y4yay OObIYHbIE HOPMBI U TipeAmnucanus B MHmoHesun. K. Ban
BonneHX0oBeH 3aJ0KYMEeHTUPOBAJI CUCTEMBI JePEBEHCKOr0 MMpaBa, KOTOPbIe
peryimMpoBajiyu JOCTYII K 3eMJie 1 ITOIYePKHYJ HEBEXKEeCTBO - bureauheeren”
- ‘oducHbIe IKEHTIbMeHb!’, IpUHMMaBie B OcT-VHauy pelieHns, KOTo-
pble 6bLIM ObI COBepIIeHHO HempuemseMbl B Hupepnanmax. Ban BosneH-
XOBeH, 6e3yC/IOBHO, ObIJT HE €AMHCTBEHHBIM, KTO IMCa O HeCIIpaBeAInBO-
CTU KOJIOHMAJIbHO MOJIMTUKU: C OIHOVM CTOPOHBI, TOCYJapCTBO OTKA3bIBaIO
dbepMepaMm B ITpaBe pacumiiaTh 3eMJII0, B TO BpeMsI Kak, C IPyroii CTOPOHBI,
9TO MO3BOJISITIO KPYITHOMACIITa6HO IepepabaThIBaTh JIeC AJ1s1 BhIpAIVIBAHMUS
SKCITOPTHBIX TOBApPOB!4.

Ha npakTyke rmpaBa 0O1LIMH Ha «<HUYeIHbIe 3eMJIN» TTO-TIpeXXKHeMY ITpU3Ha-
BaJIMCh KOJIOHMAIbHBIM IPaBUTENbCTBOM, U Mcciaengyemast Jeknapanus mnep-
BOHAUaJIbHO XpaHWIACh B ceKpeTe Ha 3anagHoit CymaTpe, MOCKOJIbKY ITpaBu-
TEeJIbCTBO OIAcaIoCh MacCOBBIX BOCCTAHMIT TPOTUB HOBOTO 3aKOHA'’. B TO ke
BpeMsi, 0COOeHHO TOCc/Ie OTMeHbI CUCTeMbI BbipaniBaHuus Kode B 1908 1., Ha
3amagHor CymMaTpe TakKe HA4aJICS IIPOLeCC OTUYKAEHUS 3eMJIM. B OCHOB-
HOM 3TO MPOMCXOAWIIO B paitoHaX C HeOOJbILON TVIOTHOCTbIO HaceleHUs, U
Tpekzie 4YeM Takue JOTOBOPbI apeH bl 6bUIM BbIJaHbl, «TPeO0BaIOCh COIa-
COBaHMe C CeIbCKMMM BacTsIMu» 6., Ecyii Bo 1aBe yryia He 6bIIO SKOHOMMYe-

13 Benda-Beckmann F. von., Benda-Beckmann K. von. Op. cit. P. 167-195.

4 Van der Ploeg J. Figments of Fire and Forest. Shifting cultivation policy in the Philippines
and Indonesia / ed. M. Cairns // Shifting Cultivation Policies. Balancing Environmental and
Social Sustainnability. Abingdon, Oxfordshire, UK : CABI, 2017. P. 1-26.

5 Benda-Beckmann F., Benda-Beckmann K. Anachronism, Agency, and the Contextualisation
of Adat: Van Vollenhoven’s Analyses in Light of Struggles Over Resources Keebet von Benda-
Beckmann // The Asia Pacific Journal of Anthropology. 20(2). P. 8.

16 Pim de Zwart P. de. Globalisation, Inequality and Institutions in West Sumatra and West
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CKUX MHTEPEeCOB, TO/UIAaHACKOEe KOJIOHMATbHOE IIPAaBUTEIbCTBO BO3IEPKMBA-
JIOCh OT MOAepskMBaHMs CBOMX pedopM. B utore [leknapauusi o BaageHUsIX
3aragHoii Cymartpsl 1874 r. OCHOBHOM OCTaBalaCh OPUANYECKON GUKIMEN.
9To CBSI3aHO € TeM, yTo 3amnagHasg Cymarpa Tak U He cTajla OCHOBHBIM paiio-
HOM roCyJapCTBEHHOIO TPOU3BOACTBA B KOJIOHMAIbHOM MIHAOHE3UM, U KOH-
YeCTBO IOJIJIaHICKUX IJIAHTAIMii OCTaBa/IOCh OTHOCUTENbHO HEGOMbIINM. DTO
TaKke ObLJIO B 3HAUMTEIbHO CTeIeHN CBSI3aHO C HeXkeJlaHMeM To/IaHICKUX
YMHOBHMKOB, 0COOEHHO B T'YCTOHACeJIEHHbIX TOPHBIX paiioHax, TPeIoCTaBIIsATh
KOHLIECCUM MU CAAaBaTh B apeH/y eBPOIeiiCKUM MpeaIIpUMHMMATENSIM TpaBa
Ha 106b1uy yIst. B koHiie XIX B. BO3HMKJIO YTO-TO BPOZe Mosica IJIaHTaLuii ¢
TPYAOBBIMM MUTpaHTaMM C SIBbl. Pa3perieHus Ha pa3BefKy M KOHLIECCUM Ha
IO6BIUY YIS, 30710Ta, cepebpa, IMHKA, MeIy, CBMHIIA M OJI0Ba BbIAABAIMCh
ro/utaHAcKuM Gupmam, Kak IpaBmiIo, CpOKOM Ha 75 yet!’.

B nmaparpade 1 [Jeknapanuu ykasbiBaaoch: «Bce mycTommu (woeste
gronden) B okpyrax CymMaTpbl, HaXOAsIIyecs oA MPsSMbIM yIIpaBieHeM
TIPaBUTEIbCTBA, SIBJISIIOTCS YaCThIO TOCYIapCTBEHHO COOCTBEHHOCTH, €Cn
TOJIbKO YJIeHbl KOPEHHOTO HaceJIeHUs He MO0JIb3YIOTCS MpaBaMy Ha HUX, BbI-
TeKalolMMM 13 IpaBa Mejanopauum (ontginningsrecht)». leknapauus gep-
’kaylach B TaliHe, OHA He OblIa TOBeAeHAa N0 CBeNeHMs TUAepoB agata. B To
BpeMs Kak 3eMJIsl, MCIIob3yeMasi JJis1 BbIpaliMBaHus Kode, B HEKOTOpPOit
CTeIeH MOI/Ia ObITh 3€MJIeit yIasiT, pyucoBas 3eMJIsl, KoTopast 6blIa Iycako
POJIOCTIOBHBIX, OTIpefie/IeHHO He To/ATIaana mnog, Kakyw-anbo gopmy rocy-
mapcTBeHHOI cobctBeHHOCTH. K. 3. poH Benpga-bekmaHH rmosaraer: B paB-
HOJi CTeTlleHY OMMO0YHO AeIaTh BHIBOI, YTO €CJIV IOJUIaHACKOE KOJTIOHMAITb-
HO€ MPaBUTEIbCTBO TAKKE CTPEMMUJIOCH MOOMIPSITh OOIIMHHBIN AOCTYIT K
3eMJISIM U eC/I MeCTHOM KOJIOHMAAbHOM afiMUHUCTPALUM ObIIO peKOMEeH-
JIIOBAHO TILATEJbHO YIPAaB/SATh paclpeesieHeM 3eMIM Ha OCHOBe ajiarTa,
9TU [IBA YCJIOBUS UCIIONHSIMCh Ha MMpakTyuKe. bosee TOro, roana”ackue Ko-
JIOHMAbHbIe AAMUHUCTPATOPBI U CyAbl B XIX B. 0OBIYHO He BMELIMBAINUCh
BO BHYTpPEHHMe [iefia OOUMHHOM co6CcTBeHHOCTM!S, OTHOIIEHMSI, CKIa/bI-
BalOIIMeCs BOKPYT 3eMJIM ITyCaKo, ObIJIM CBeEeHbI K chepe YaCTHOrO IpaBa.
PopacTBO, KOTOpOE B CBOMX BHEIIHMX MMYILECTBEHHBIX OTHOIIEHUSX SIBJISI-
JIOCh BXKHOV CTPYKTYPHOI eIVHUIIEN afaTHOrO MpaBa, CTaJio OTHOCUTHCS
K cepe yacTHOro mpasa‘’.

B maHHOM BOITpOCe ObIIO MTPOTUBOCTOSIHME TOIBKO T'OJIJIAaHCKOTO KOJIOHU -
aJIbHOTO TIpaBa M MHIOHEe3MIICKOro ajgarta. Miciam B JaHHOW 60pbbe He Mpu-
HMMaJ yyacTye, Tak KaK MC/IaMCKOMY ITpaBy He yAaJIoCh IMKBUAMUPOBATH CUC-

Java, 1800-1940 // Journal of Contemporary Asia. 2020. 1-27. C. 16.

7 Benda-Beckmann F., Benda-Beckmann K. Struggles over Communal Property Rights and
Law in Minangkabau. URL: core.ac.uk ckauaTs/pdf/29286188.pdf

18 Benda-Beckmann K. von. The broken stairways to consensus: Village justice and state
courts in Minangkabau // Journal of Southeast Asian Studies. 2011. 16(02).

1 Ibid.
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TeMy COOCTBEHHOCTM 10 MaTPWIMHEITHOM TMHUY 1 ee MaTpUIMHeliHble ITpa-
Ba IOJIb30BaHMS U HacaegoBaHus. [o/maHACKoe, a 3aTeM U MHI0HEe3UICKoe
He3aBMCUMOe TroCyapCTBO He 3aMEeHWIN HaMlPSIMYI0 OCHOBHBIE ITpaBujIa Ha-
CJlelOBaHMSI cCaMONPUOOpeTeHHOTO UMYILleCTBa. [J1aBHas 11e/1b 000X ITpaBy-
TeJIbCTB 3aK/II0Ya/ach B TOM, YTOObI chOPMMUPOBATb POJOBOI MMYIIECTBEH-
HbII1 KOMILIEKC B COOTBETCTBUM C X SIKOHOMMUUECKOV MONMNTHUKONM. HaumHas ¢
1960-X IT. mpaBUTENILCTBO HE3aBUCUMOV THIOHE3MM peryIMpoBa/io arpapHoe
MIPaBO U CIIOCOOCTBOBAJIO IMPe06pa30BaHMIO aAATHBIX ITPaB Ha 3€MJTIO B KaTe-
rOpuUM roCygapCTBEHHOIO IIpaBa, Ha KOTOPOe 3HAYUTe/IbHOE BIMSHME OKa3a-
JI0 eBpoIielickoe 3aKOHOHATeNbCTBO, B OCOOEHHOCTM Ha PErUCTpaliMi0 MHAM -
BUAYaJIbHbIX ITPaB COOCTBEHHOCTM Ha 3eMJTI0%.

Hexnapanus o BiaageHusix 3anagHoit CymaTtpsl 1874 r. okasana BIMS-
HMe U Ha He3aBucuMylo MHpoHesuo. 1o npuHaThsi OCHOBHOTO arpapHOro
3aKoHa B 1960 r. IpaBOBOI KOJOHMAJIBHBIN Ayadn3M COXPAHSIJICS: B OCHOB-
HOM HeMHIOHEe3UIbl TOoyJya/in 3eMesibHble cepTudMKaThl Ha 3eMJII0, KO-
TOpasi 6bUTa HAHeCeHa Ha KapTy, U3MepeHa U TUTYI0BaHa. 11 MHAoHe3Mii-
CKMX TpakIaH MpaBuja afaTa OObIYHO MTPOIOJIKAIN OCTABAThCS Y3aKOHMU-
BaIOLMM peryJnpoBaHMeM, KOTOPOe OPTaHM30BbIBAJIO JOCTYII K 3emiie. Oc-
HOBHOJ arpapHbsiii 3akK0H 1960 r. cTpeMWICSI yCTPAHUTDb 3TOT Ayaau3M IJ1aB-
HbIM 00pa3oM ITyTeM OTMeHbI TOJJTAHACKUX 3eMebHbIX 3aKOHOB. OCHOB-
Hble TIPUHIUIIBI, U3JI0KEeHHbIe B 3TUX IMpaBWIaX, ObIIM OCHOBAHbI Ha CT. 33
Konctutyuun Mumonesun 1945 r., B KOTOPOJt TOBOPUTCS, UTO BCSI 3eMJISI B
WHaoHe3uM BBITIOMHSIET COLMaNbHYI0 (PYHKIUMIO U YTO 3eMeJibHble BOIPO-
ChbI JOJDKHBI KOHTPOJAMPOBATHCS FOCYAapPCTBOM KaK OPTaHOM, ITPeICTaBIISII0-
VM MHIOHE3UCKUIT Hapo/. 3aKOH ObUT IIPUHST IPU ITePBOM ITpe3uUIeHTe
CyKapHO 1 MOXeT pacCMaTPUBATBCSI KaK BaXKHbI 3JIEMEHT ero UIeu UHIO0-
He3UICKOTo couyann3Ma. BBoAs MakCuMMaIbHbIN pa3Mep 3eMebHbIX Bila-
nenuii (20 ra) u repepacripeesissi 3eMJII0 MeKay 6e33eMeIbHbIMMU MIH 6ef-
HBIMM JOMOXO03s1CTBaMM, 3aKOH ObIJI HAIlpaBJIeH Ha COAeiiCTBIe arpapHOit
cripaBeaiMBoCTu. [lanee B OCHOBHOM arpapHOM 3aKOHE U3J1araloTcsi OCHOB-
Hble BUJbI ITPaB Ha 3eMJII0, Haubosiee BasKHBIMM M3 KOTOPBIX B HallleM KOH-
TEKCTe SIBJISIOTCS ITPaBO COOCTBEHHOCTM (XaK MWINK) U IIPaBO Ha 06pabOTKY
(xak ryHa ycaxa). [I[paBo COGCTBEHHOCTM O/IKHO OBITH 3aPErUCTPUPOBAHO B
NLA, u Bi1afiesiblly BbIiaeTcsi cepTuduKaT B KauecTBe JoKa3aTelbCTBa Mpa-
Ba co6cTBeHHOCTH. CTaThs 19 OCHOBHOrO arpapHoro 3akoHa 1960 r. coena-
na peructpauuio seman yepe3 NLA o6si3aTeslbHOI, HO He yCTaHOBWIA HU-
KaKMX BpEMEHHbIX OTPaHMYEHUIA IJISI perucTpauyun. ITO O3HAYaeT, YTO BCe
3eMJIeBJIaJeNblibl JO/DKHBI MMeTb cepTuduKaT, BbigaHHbI NLA, yka3bpIBaro-
Uit Ha TO, YTO 3eMJIEBJIaIe/bIlY IOPUANYECKM TTPEIOCTABIEHO MMPaBO COO-
crBeHHocTy (hak milik). DMnupuueckne maHHbIe, KOTOpPbIe OYAYT IIpeCTaB-

20 Benda-Beckmann K. von. Changing One is Changing All: Dynamics in the Adat-Islam-
State Triangle ann // The Journal of Legal Pluralism and Unofficial Law. P. 53-54.
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JIEHBI B TEMaTUYECKUX MCCIeA0BAHMSIX, [TOKA3bIBAIOT, UTO 3Ta 00s13aTeIbHast
perucTpauys MMPOKO UHTEPIIPETUPYETCS, UMUTUPYETCS U 3aBUCUT OT Me-
HSIIOUIMXCST YPOBHE MIPUHATHUS pelieHmnii?!.

[TpaBa Ha KOHTPOJIb ¥ SKCILTyaTALIMIO 3€MeJIb IepeBEHCKUX OOIIVH BCET-
I1a OCIapMUBaJIMUCh C MOMeHTA NpUHATUS JeKkmapayun o BaageHusx B 1874
r. KosloHnanbHas rmpaBoBasi MOJIMTUKA MMeJia ITPOIoKeHMe 1 TTociie obpe-
TeHMsI He3aBUCUMOCTHU, XO0TsI OCHOBHOI arpapHbIit 3aKoH 1960 r. O6bLT He-
OAHO3HAYHBIM B CBOEM IPU3HAHUM MIPaB Ha JepeBeHCKue 3eMJin. B komo-
HUJIbHBIN IIEPUOJ, U 4,0 TIePBBIX JIET IIpaBjieHus pexkuma CyxapTo nmpsiMbie
aKcIponpuauumu Ha 3anaaHoi CymaTpe oCTaBaliCh OrPaHMYEHHBIMM : B TEX
paiioHax, e MPaBUTeIbCTBO HAMPSIMYIO He BMeUIMBAIOCh, CIIOCOOBI pe-
TYJIMPOBaHMS IMPaBOBBIX OTHOIIEHMIT, OCHOBAaHHbIE Ha afaTe, pacCMaTpu-
BaJICh IPAaBUTEIBCTBOM KaK 4acTb JlePEBEHCKOr0o caMoyIpasiaeHusi. [Ipu
BCEM IIPY 3TOM GOJIbINIAS YaCTh OOIIIeli TepeBeHC KO 3e MM OblIa 00bsIBIIE-
Ha roCyJapCTBEHHBIM JIECOM U B MOwIeAHMeE aecsatuneTus pexxuma Cyxap-
TO GBIV IKCIIPOIIPUMPOBAHBI OOJIBIINE YUACTKM 3€MJIN AJISI JOOBIUM IMUTh-
€BOJi BOJbI, /IS LIEMEHTHO U CTPOUTENbHO MPOMBIIIIEHHOCTH, & TaKXe
BCe yallle 715 JIeCO3aroTOBUTEeNbHbIX KOMITAaHUIA U TJIaHTALMIi aJIbMOBO-
ro macwia. Korga mocie 1983 r. agMuHUCTpalys gepeBHM O0JIbIlle He COOT-
BETCTBOBAJIa aaTy, MUHA0HE3UIICKOe MTPaBUTENbCTBO HAYaJI0 PEeTry/IMpoBaTh
MTOJTHOMOYMSI CEeJTbCKOTO COBETa ajaTa B OTHOLIEHUM OOUIMHHBIX 3€MeJb.
OTO MMeJIO IMIIb OrpaHMYeHHbIE TIPAKTUYECKME TTOCTeICTBMUS, TOCKOIbKY,
COIJIaCHO TMPaBOBOJ MHTepPIIpeTalMy 1ITaTa, CeIbCKME OOIIVHBI B OCHOB-
HOM HaXOAMJIUCh MOJ, KOHTPOJIEM roCyAapCcTBa UK Jaxke B TOCyAapCTBEH-
HOJi CO6CTBEHHOCTH.

Ha 3akoHOgaTenbCTBO He3aBUCUMON VMIHIOHEe3UM okasaia BIMSIHUE He
TOJIBKO Jleknapanys o BaageHusax 3amnagHoi Cymartpsl 1874 1., HO 1 Arpap-
HbIV 3aK0H 1879 r. Hammpumep, B ykase rpesugerTa ot 3 mast 2005 T. ykazaHo,
YTO MPAaBUTETBCTBO MOXKET IIPUHYIUTETbHO OCBOOOAUTD 3€MJTIO, €CJIN 3TO OT-
BeuaeT OOLIEeCTBEHHBIM MHTEPecaM, UTo SIBJIeTCs rnepedopMyTUpOBKOIi Ar-
papHoro 3akoHa 1870 r. 3akoH 1870 r. mpemycmMaTpuBa, YTO Bce He0OpabaThI-
BaeMble 3eMJIM MJIU ITYCTOIIMN SIBJISIIOTCSI TOCYAapPCTBEHHOM CO6CTBEHHOCTBIO,
KOTOpast MOKeT ObITh ClaHa B apeH Ty KOMIIaHUSIM JJ1s1 pa3BUTUS TVTaHTaLIUi
Ha JOJITOCPOYHOI ocHOBe. [To3ske, mocie o6peTeHsT He3aBUCMMOCTH, 3TOT
3aKOH ObLJT BKJTIOUEH B MHIOHE3MIICKoe 3aKOHOJaTebCcTBO 1960-X IT., pa3pe-
uiasi OTYYKAeHye 3eMJIM B HAalMOHAJIbHBIX MHTepecaX. XOTs B HOBOM OCHOB-
HOM 3aKOHe 0 JiecCHOM Xo03siicTBe (N2 41/1999), ony6iamkoBaHHOM B 1999 .,
MPU3HAETCS CYIeCTBOBAHME MECTHBIX IPaB Ha TO, YTO CUUTAETCS TPagULM-
OHHBIMM JIECHBIMM YTOAbSIMU (XYTaH afaT), OPUANYECKUIA CTaTyC ITUX IIpaB

2 Kunz Y., Hein J., Mardiana R., Faust H. Mimicry of the legal: Translating de jure land
formal-ization processes into de facto local action in Jambi province, Sumatra // ASEAS —
Austrian Journal of South-East Asian Studies. 2016. 9(1). P. 127-146.
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BCe elle OUeHb HesICeH U B 3HAUMUTEIbHOJ CTEIIeHM 3aBMCUT OT MHTEepIIpeTa-
LMY TIPaBUTEIbCTBA, IIOCKOJIbKY Y€TKOTO OIpeAeIeHls] 5TOr0 TepMIUHA HeT.
MMHMCTEPCTBO JIECHOTO X03s/CTBA JO/DKHO IIPM3HABaTh BCe IIPETEH3UM Ha
TpaaUIMOHHbIE JIeCHbIE YTOIbs, ¥ B KOHEUHOM UTOre 3aKOH IJIACUT, UTO BCe
jieca ¥ JIeCHbIe pecypchl HaXOISITCS B BeIEHUM rocyaapcTBa. Y GOIbIIMHCT-
Ba KUTeJIeli MPUTPAaHNYHBIX TepeBeHb HEeT OPUILIMaIbHbIX CepTU(UKATOB Ha
3eMJII0, U TTI03TOMY OHM YSI3BMMBI JJIS1 [IOCSITaTeIbCTB CO CTOPOHBI IJIAHTAII M-
OHHBIX KOMITaHWIA, TOAAePKMBAEMbIX BOEHHOI MOIIBIO U TOCYIapCTBEHHbI-
MM IIOCTAHOBIEHUSIMM?2.

3ak/Io4eHue.

Hecmorpst Ha TO, uTO [Jexknapanus o BnageHusx 3anagaon Cymarpsr 1874
I. He UCII0/Ib30Ba/IaCh Ha IIPAKTMKe, OHA BMecCTe ¢ ArpapHbIM 3aKOHOM 1870
I. OKa3aja BIMSIHME He TOJIbKO Ha afjlaTHOe ITpaBo HAPOJAHOCTY MUHAHTKabay,
HO U Ha IIPaBOBYIO CUCTEMY COBPEMEHHON He3aBUCUMOM MHIOHEe3UH, 3a/10-
SKMB OCHOBY TaKOT'O CJIOSKHOTO TMOHSITHSI, KaK TOCYIapCTBeHHAsI COOCTBEHHOCTb.
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OBBIYAN U ITPABUJIO ITPU3HAHNS:
ITPOBJIEMA COOTHOLIEHUS

H. A. Ky3Heni0B
Cankm-Ilemep6ypzckuii 2ocyoapcmeeHHblil yHUBepcumem

IMoctynuia B pegakiuio 23 nexkabps 2022 r.

AHHOTaUMSI: CTAaThsI MOCBSIIIEHA MPO6/IeMe e ICTBUTEbHOCTY TTPAaBOBOTO
00bIuast Kak MUCTOYHMKA MpaBa. MeTomomornueckoil OCHOBOI aHaIMu3a SIBJIsI-
eTcsl KOHLeNMs MpaBuia NpusHaHus, mpenjiokeHHas I. Xaprom. Paccma-
TPUBAIOTCSI HEKOTOPbIE TEOPETUYECKIE TIOAXOABI K JeMCTBUTETbHOCTU OOBI-
yasi, TpeioskeHHbIe Kak 3alaJHbIMU 1 OTeueCTBeHHbIMU, TaK U UCTaMCKUMMU
MpaBoBefamMu. ABTOP IIPUXOAUT K BbIBOAY, UTO COOTHOIIEHMSI 00bIYAst U Ipa-
BUJIA TIPU3HAHNSI MOTYT OBITh PA3HBIMM U HE OTPAHUYUBAIOTCSI CAHKI[MOHU -
pPOBaHMEM 00bIYAS TOCYAAPCTBEHHBIM 3aKOHOM.

KiroueBble cyioBa: ‘amasib, Bepu(uKays JOKTPUHATbHBIX CYKIEHWIA, Ieii-
CTBEHHOCTb, AeMCTBUTEILHOCTh 00bIYast, JOCTOBEPHOCTD, OTIPEIe/IEHHOCTD,
MIPaBIIIO M3MEHeHMs], IIPaBIUJIO IPU3HAHMSI, caMopedepeHuus, ‘ypd.

CUSTOM AND RULES OF RECOGNITION:
THE PROBLEM OF CORRELATION

N. A. Kuznetsov
Saint Petersburg State University

Abstract: the article is devoted to the problem of the validity of legal custom
as a source of law. The methodological basis of the analysis is the concept of
the rule of recognition proposed by H. L. A. Hart. Some theoretical approach-
es to the validity of custom proposed by both Western and domestic, as well
as Islamic jurists are considered. The author comes to the conclusion that the
correlations between custom and the rules of recognition may be different,
and are not limited to the sanctioning of custom by state law.

Key words: ‘amal, verification of doctrinal judgments, effectiveness, validity
of custom, reliability, certainty, rule of change, rule of recognition, self-refe-
rence, ‘urf.

[Tpousomenmmnit Ha pyoeske XX—XXI BB. aHTPOIIOIOTUYECKIIA U TTPAKTU-
YyeCKuii TOBOPOT B OPUAMYECKOI HayKe!! akTyann3upoBas AUCKYCCUIO O Me-

! Cm.: Kocmoepsi30e I1. Y. FOpuayyeckast aHTPOIONOTHS B ITOMCKaX mapagurmsl // Hayud.
exxeromHuK VH-Ta Gunocoduu u npasa Ypaiu. ota-uust PAH. 2017. T. 17, Bei. 4. C. 82; Yecm-
Hoe M. JI. TlocTknaccuueckast Teopus npasa. CI16., 2012. C. 166-168, 639-649.
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TOHOJIOTMM TIPABOBEIEeHMSI, CBSI3aHHYIO, B YACTHOCTH, C ITPO6IeMOI UCIIOJb-
30BaHMS MTPpaBMIa MEKIVCIUIIMHAPHOCTY HAYYHBIX MCC/IeIOBAHMIA? U C aH-
TPOTIOJIOTUYECKMM BOIIPOCOM O TOM, IO/DKHA IV IopUandYecKas HayKa cocpe-
IOTOUMBATHCS HA M3YUEHUM HOPM MJIM TPaBOBBIX IIPOIECCOB KaK MepBOOC-
HOBBI UeJI0BeYeCKOI IesITeIbHOCTIS.

O6beM cTaTby He IO3BOJISIET OCTAHOBUTHCS HA aHAJIM3€e IMCKYCCUM, HO 11e-
Jlecoobpa3Ho caenaTh HECKOJIbKO METOMIOJOIMYeCKMX 3aMeUuaHii, akTyalb-
HBIX JIJIS1 JAaHHO paboThl. MOSKHO OTMETUTb 3HAUMMOCTb no3utyn JI. . ITeT-
PaKUIIKOTO, Ube TpeJIo’KeHl e CTPOroro pasrpaHudyeHus] TeopeTUIeCckKux 1
MMPUKJIAAHBIX HAYK O IIpaBe, a TaKKe COIMOJIOTUM ITpaBa Kak pasziesna Colu-
0JIOTMM, COBMEIIIAJIOCh C HEOOXOIMMOCTBIO X B3aMMHOI cBsi3u*. JlymaeTcsi,
MIPUHIAT MEKIUCIIUTUTMHAPHOCTY OyIeT TyUllle BCErO peai30BaH He ITyTeM
MCKYCCTBEHHOTI'O CO3aHMsI €IMHOI METOI0IOIMYeCKO 6a3bl 11 KOMILIEKC-
HBIX OTpac/eil HAayYHOTO 3HaHMSI, a yTeM 1) KpUTUYECKOTr0 OTOOpa pesieBaHT-
HbIX [IJIS1 IOPUCTIPYAEHILIMM KOHIIEMIIMII M MeTOA0B, IIpUHAAIeKallX NHbIM
HayKaM, 2) UCITOJIb30BaHMsI B KaueCcTBe OCHOBBI IOPUAMKO-T0TMaTUUYECKOTO
MOHSITUIHO-KaTerop1ajbHOrO arlfapara ¢ [IepeBOJIOM Ha ero sSI3bIK ITOHSTUI
U BBIBOZIOB, C(hOPMY/IMPOBAHHBIX B IPYTUX HayKax U, 3) B CIyyae ecyiv JaH-
HbIJi TIepeBO/l HEBO3MOKEH MJIM HeyMeCTeH, ITyTeM TaKOr'o M3JI0KeHUS Teo-
PeTUKO-IIPaBOBBIX BHIBOIOB, KOTOPOE ITO3BOJIMJIO ObI UETKO YBUIETD I'PAHM-
1IbI ¥ TIepeceuyeHus MeXIY MCI0/b3yeMbIMM OTPAC/ASIMM HAayYHOTO 3HAHMS.
Taxkoii rmogxom, Kpome IIpovero, MosKeT CO374aTh O6JIaroNpUSITHYIO TTOUBY [J1sT
TIpeodoIeHNsI STaTU3Ma U JIeTu3Ma B 0611eli 1 OTpacaeBOii TeOpHUsX IpaBa’.

OnpHO¥ U3 KOHLENLMI PUANYECKON TOTMaTUKH SIBJISIETCS AeJiCTBUTENb-
HOCTb IIpaBa, MMeIollas KJIoueBoe 3HaueHe /111 olpeeeHus IIpaBoOBOJi OH-
toorun®. [TOCKOMIbKY B JAHHOM MCCIeOOBAaHUM TpejiaraeTcsi pacCMOTPEThb
COOTBETCTBYIOIIME IMOIXOAbI KaK OT€UeCTBEHHBIX U 3allaJHbIX, TAK U UCTIaM-
CKUX IOPUCTOB’, HY’>KHO OTMETUTb, UTO AJIs ITOCTeIHMX B KOHTEKCTEe BOITPOCOB

2 CMm.: Yecmnos M. JI. Ykas. cou. C. 12.

5 CMm.: Kosnep A. M. AuTpomnionorus rpasa : yue6. M., 2002. C. 34-35.

4 CMm.: Tumowuna E. B.J1. V1. TleTpaskuiikuii vs. E. Dpaux: nBa MpoeKTa COIMOIOTMH IpaBsa //
V3B. By30B. IIpaBoBegenne. 2013. N2 5(310). C. 82—88. MOKHO TaKKe COIJIACUTHCS C TIO3ULIUET
I1. 1. KocrorpeizoBa (Kocrorpsizos I1. 1. Ykas. cou. C. 85-86), paccMaTpMBaOILIETO OPUANYECKYIO
AQHTPOITOJIOTHUIO KaK aHTPOITOJIOTMYECKYIO0, 8 HEe FOPUINUECKYIO CYyOAUCIUTIIMHY M CYMUTAIONIETO,
YTO IOPUCT, UCTIONTb3YIOLIVIT HApabOTKM aHTPOITOJIOTUY, BUIAT CKBO3b ITPU3MY Y€JI0BEKA HOPMBI,
a MICCJIeIOBATh YeJIOBeKa CKBO3b IPM3MYy HOPM — 3a[1a4ua PUIMUeCKOi aHTPOITONIOT M.

S Cornamasice ¢ U. JI. YectHoBbIM (CM.: Yecmmos U. JI. Ykas. cou. C. 114-116), uTo Takas
TeHJIeHI[VsI, 0COOEHHO B OTPaCJIEBBIX OPUANUECKIX AUCITUTIIMHAX, UMEET MeCTO, HEOOXOAVIMO
yKa3aTh Ha OTCYTCTBUE, 32 PEAKUMM VCKITIOUEHUSIMU, pedieKCHM HaJ, Hell cpey ee Toc/ieso-
BaTeJIeil, UYTO IIPUBOAUT HE K HETATMBHBIM IOCIEICTBUSIM I0PUINUYECKOI TOTMaTUKH, KaK M0-
naraet M. JI. YeCcTHOB, a K HEITOJITHOMY ¥ HEKOPPEKTHOMY MCIIO/Ib30BaHMIO €€ MHCTPYMEHTapHSI.

°CM.: Bacunvesa H. C.TIpobiema 1eiicTBUTeNbHOCTY ITPaBa B MPaBOBOi KOHLIeNIuy Abda
Pocca : guc. ... KaHa. opun. Hayk. CI16., 2019. C. 27-28.

7 BHMMAaTEeIbHOE YTEHME BOCTOYHBIX 1 BOCTOKOBEIHBIX TPYIOB IMO3BOJISIET OOHAPYKUTD,
YTO POCCUIICKME, BOCTOUHbIE U 3allaJIHble IOPUCTBI Y MBICUTEIN OOCYXXKIAIOT, B CYIIHOCTH,
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0 IeiICTBUTEbHOCTY IIPaBa CBOVICTBEHHO COCPEAOTOUYMBATHCS Ha STIUCTEMO-
JIOTUYeCKMX MMpobsieMax, CBSI3aHHBIX C JOCTOBEPHOCTHIO 1 TT03HABAEMOCTbIO
MpaBoBbIX HOpME. TTo 3TOI MpUUMHE, HECMOTPS Ha TEKCTYaJIMCTCKUI YKIOH,
3aCTaBJSIOIINI MUCIAMCKUX YUeHBIX TIIATeIbHO 000CHOBBIBAThH OTXO/, OT SIC-
HbIX TIPeATMCaHmii mapuaTa’, MeXXIUCUUTIMHAPHOCTD YCITEITHO UCIIOb3Y-
eTCs B TPAAMULIMIOHHOM MCIaMCKOM Hayke.

V3 Bcex acreKkTOB JIefiCTBUTEIbHOCTHM ITpaBal’ aj1s1 1esieil HacTosIIIe cTa-
ThU IIPUHSTA HOPMAaTUBHASI 3HAUMMOCTb, MCCIeayeMasi B KOHTEKCTe BOIpoca
IeiCTBUTEIbHOCTY MCTOYHMKOB ITpaBa 1 ee CBSI3U C 0ObIUaeM.

Jlyulire BCcero JaHHbIM aclleKT MOKHO PAaCKPbITh, UCIIONb3YS KOHLEIILUIO0
MmpaBuja NMpusHaHusl, BBegeHHYI0 [. XapToMm. OH BbIAENSII B CTPYKType mpa-
Ba 1) mepBUYHbIE TIPaBUIa, HENIOCPEICTBEHHO PEryIMPYIOLINe TIOBeeHNe, U
2) BTOpUYHBIE TIpaBUJia, peryaupyrollye IeiicCTBue epBUIYHbIX TIPaBUI Tpe-
M criocobamu: a) orpeeeHre OTHOCMMOCTHM TIpaBuja K JaHHO cucTeme
(mpaBuia npusHaHus), 6) obecrieueHne M3MeHeHMs ITpaBuiia (TIpaBuiIa m3-
MeHEeHMsI) ¥ B) YCTAHOBJIEHME TIOPsIIKa ero IpuMeHeHus (mpaBuia cyma)'l.
MiMeHHO MpaBuia pMU3HaHMS 00eCIeunBaloT JeiCTBUTEIbHOCTb HUKECTOS -
myx HOpM. OHM OT/IMYAIOTCSI OT KOHIIEIIMM OCHOBHOM HOpMbI . Kenb3eHa,
B YaCTHOCTMU, TEM, UTO 1) He ITOCTY/IUPYIOTCSI, @ MOTYT ObITh BbISIBJIEHBI ITyTEM
JCC/Ief0BaHsI KOHKPETHBIX HOPM JaHHOV ITPaBOBO CUCTEMBbI; 2) MOTYT IPU-
HaJJjiexkaThb K JIIDO0OMY YPOBHIO ITPaBOBOJ CCTEMBI, a He ObITh TOJIbKO €€ BbIC-
1Ieji HOpMOJi; 3) YCTaHABIMBAKT KPUTEPUM OTHOCUMMOCTY MPaBUJI K MIPaBo-
BOJ CUCTEME U UX eVICTBUTEIBbHOCTU, HO He IOAPa3yMeBaloT, UTO HUKECTO-
sI1ie HOPMbI JOJIKHBI BBIBOAUTBCS M3 TIPaBUJI IPU3HAHMS 2.

CXOKMIi KPYT Mpo6sIeM, Kacarolluxcsl TEOpUY MpaBa, I03TOMY I0JIe3HO 06paTUThCS U K BOC-
TOYHOMY MHTEJUIEKTYaJTbHOMY Hac/Iequio JjIsl 0O60ralleHus Hallero Te0peTu4eckoro mpaBo-
BelleHMs. B OTBET Ha BO3MOXXHOE BO3pakeHye 00 yCTapesoCcT OPEBHUX U CPeTHEBEKOBBIX
BOCTOYHbBIX M3bICKAHMI B KOHTEKCTE TaHHO CTATh) JOCTATOUHO OTOC/IATh K KOHTpapryMeHTam
I1. i. KoctorpsizoBa (Koctorpsi3os I1. M. Ykas. cou. C. 92-93) ¢ Hamesxa0i1 TpoieMOHCTPUPOBATh
B HACTOsIIeil paboTe aKTyaJbHOCTb BOCTOYHOJ ITPAaBOBOI MbICJIM Ha MIPUMeEpPe MCJIaMCKO
HayKMU.

8 O61mMit 0630p Ha TEMY JOCTOBEPHOCTU CM.: Baticc b. Dxc. [Tyx MyCyJTbMaHCKOTO TIpaBa.
M. ; CII6., 2008. C. 139-176.

9 CMm., Hamp.: Tam ske. C. 63-138.

10 YIx 0630p 1 06061IeHME cM.: Bacunvesa H. C. Vka3s. cou. C. 28—-52.

1 Cm.: udukun A. B. AHanmTnueckast puiocodust mpaBa: UCTOKU, TeHE3UC U CTPYKTYpa.
Tomck, 2016. C. 113-114; Xapr I. JI. A. TToasitue nipaBa. CII6., 2007. C. 96-103.

12 Cm.: Bacunwesa H. C. Ykas. cou. C. 102, 106-107; JudukuH A. B. Ykas. cou. C. 114; Kpaes-
ckuti A. A.Ynctoe yuenue o mpase ['aHca Kenb3eHa 11 cCOBpeMeHHbI 0pUANYECKNIA TO3UTUBU3M :
IUAC. ... KaH[I. lopu. HayK. CI16., 2014. C. 188-190; TumowuHa E. B. KOHIEILINSI HOPMaTUBHOCTU
JI. W. TleTpakMIIKOTO U MpobaeMa IeiiCTBUTENbHOCTY MpaBa B IOPUIMUECKOM MTO3UTHUBU3ME
XX Beka // I3B. By30B. IIpaBoBenenme. 2011. N2 5. C. 46-71. IIpu 3TOM HY>KHO YUUTHIBATb, UTO
I. Xapt (Xapm I.JI. A. Yka3. cou. C. 234, 255-256 (tipum. 47)) BelfeseT paBuia Npu3HaHus,
BBOJISIIM€ HAVBBICILIMIA B JAHHOI IIPaBOBO¥A CHCTEME KPUTEPWiA, M (HaKTUUECKM TIPU3HAET, UTO,
TIpU BCEX Pa3INUMSIX, HAaMBBICIIEE ITPaBUIIO TPU3HAHMS GJIM3KO K KOHIIEMIMM OCHOBHOI HOP-
Mmbl. Kak BuanTcs, sTa 6;i130CTh QyHKIMOHATbHAS: HAMBBICIIAst HOPMa, KakK ¥ OCHOBHAst HOP-
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Taxke BakHO OTMETUTb TECHYIO CBSI3b MEXAY MpaBWiaMy MPU3HAHUS U
U3MeHEeHMs, KOTOPYI0 OTMedast u caM I XapT, JomyCcKaBIuii, B YaCTHOCTH, 3a-
KperjieHe MMeHHO MpaBUIOM IIPU3HAHUS «IIPaBuiia yCTapeJIoCTU», TToApa-
3yMeBAIOILEro yTpaTy AeiCTBUTEIbHOCTY HOPMBI C YTPATOI ee NeliCTBEHHO-
ctu's. B ganpHejiemM 6ymeT BUAHO, UTO ITpaBuia MpU3HaHMS MHOTIA OJHOB-
peMeHHO BbICTYIIAIOT IMpaBuUIaMy M3MeHeHMs ¥ Ha000PoT.

ITo muenuio I. XapTa, HOpMaTUBHAsI CCTeMa, OCHOBAHHAsI TOJIbKO Ha 00bI-
yasx (custom), IBJISIETCSI CUCTEMOI, 6a3UPYIOLIECsT UCKTIOUUTEIbHO Ha ITep-
BUYHBIX IMpaBuiIax'4, 1 faapHelilee OncaHye MoSIBJIeHsI BTOPUUHbIX ITPaBUI
SIBHO OTTAJIKMBAETCSI OT ITPOTUBOTIOCTABJIEHNS YCTHOTO M IIMCAHOTO IpaBa‘’.
VueHBIi ITIOC/IeNOBaTeIbHO CO3IAeT BIIeyaTIeHle, UTO 00bIaii He MOKeT UT-
paTh posb IpaBuia MpU3HaAHMS, UTO B TPABOBbIX CUCTEMAX C yCTAHOBUBIIMM-
CS1 eIMHCTBOM ITePBUYHBIX ¥ BTOPMUHBIX ITPaBWI 00bIvait MogYMHEH YCI0BY-
SIM TIpaBUJI MIPU3HAHMS, CO30AHHBIX MHBIMM MCTOYHMKAMM TITpaBa’®.

OnmHako eCTb OCHOBaHMS I10JIaraTh, YTO CaMO OITMCaHMe XapTOM AeiCTBUS
MpaBWJI IPpMU3HAHMS OTIpOBepraeT JaHHYIO MTO3ULNI0. BO-niepBbIX, ITpaBOBeE],
MHOTOKpPAaTHO OTMeuaerT, YTO CYIIeCTBYIOT «HeJeK/IapupoBaHHbIe» ITpaBuia
MPU3HAHMS, YTO OHU PeaKo GOPMYIMUPYIOTCS, 3aTO MOTYT OBITh UAEHTUDM-
LIMPOBaHbBI Uepe3 UX PEryJIsIpHoe pUMeHeHe, pealin3aluio B IOBCeAHEBHO
JKU3HU U BBICKA3bIBAHMSI O HUX, CBUETENbCTBYIOUIME O HAJIMYMUM BHYTPEH-
Helt TOYKM 3peHMs], BOCTIpMHMMAIOIIell JaHHble HOPMbI B KauecTBe 00si3a-
TenbHbIX!”. Bo-BTOpBIX, [. XapT MpsIMO OTMeYaeT, UTO ITPaBUJIO IIPU3HAHMS,
COIIaCHO KOTOPOMY ITOCTAHOBJIEH)E KOPOJIEBBI B ITapjaMeHTe SIBJISIETCS 3a-
KOHOM (OCHOBHAaS$I, HAaMBBICIIAS JJIS QaHIJIMIACKOV IIPaBOBOI CUCTEMbI HOP-
Ma), MMeeT HelMCaHblil XapaKTep, He SIBJISISICh HM 3aKOHOM, HY KOHBEHLIMen
(TepMMH aHIVIMICKUX KOHCTUTYLIMOHATNCTOB, OTHOCSIIIMIACS K KOHCTUTYLIV-
OHHBIM 00bIUasIM, He TPUMEHSIIOLMMCS B CyIax), HO CYIeCTBYeT Ha ITPaKTy-

Mma I. Kenbp3eHa 151 mpaBa B 1ieloM, obecrieunBaeT eqMHCTBO JaHHOM IPaBOBOM CUCTEMBbI, a
3HAYUT, 06pa3 MPaBOBbIX CUCTeM XapTa HEBEPHO MPEJCTaBISTh B KAueCTBe COBOKYITHOCTe
TepBUYHBIX 1 BTOPUYHBIX MTPABUJI, He 00beIMHEHHBIX B MepapXmnueckyko nmupamunsy. IIpuvep
Mepapxmnyeckoro 060CHOBaHMS AeiiCTBUTENbHOCT HOpM cM.: XapT I.JI. A. Vka3. cou. C. 111-112.

13 Cm.: Xapm I'. JI. A. Vkas3. cou. C. 101, 108.

4 Cm.: Tam xe. C. 96; Hart H. L. A. The concept of law (With a Postscript): Second edition.
Oxford, 1972.P.91. [Ipu uTeHUM IepeBoa JAHHO KHUTY CJIeIyeT YUUThIBATbh, UYTO ITEPEBOAUNK
He Bcerja MociefoBaTeabHO MepefaeT MOHSITHS, CBSI3aHHbIe ¢ 0ObIUuaeM: e «custom» OH
IepeBOIUT I0C/Ie0BATEIbHO KaK «00bIUaii», KOTOPbIi XapT, B 3aBUCUMOCTH OT COIIMATbHBIX
MOC/IeCTBUIT ero HapyluIeHUsl, OTHOCUT K MCTOYHMKY JIM6O MpaBa, 1Mb60 HPAaBCTBEHHOCTU
(Xapm I'. JI. A. Vxa3. cou. C. 52-53; Hart H. L. A. Op. cit. P. 44-45), To «habit» oH mepeBoguT TO
KaK «IIPUBBIYKY» (UTO, B KOHTEKCTe aHa/IM3a XapTa, BepHO), TO KaK «0ObIKHOBEHMEY, TO LasKe
Kak «0bbruaii» (cp.: Xapm I. JI. A. Vka3. cou. C. 61-63, 91, 114 u Hart H. L. A. Op. cit. P. 55-56,
85,109), 4TO, yIUTBIBASI BKHYIO TEPMUHOIOTMYECKYIO PA3HUILY, MOKET CO3[JaTh HEKOPPEKTHbIE
TpescTaBaeHNs 0 To3uLuy Xapra.

15 Cm.: Xapm I'. JI. A. Vkas. cou. C. 99-102.

16 Cm.: Tam ske. C. 105-115.

17 Cm.: Tam xe. C. 106-108, 113.
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Ke'8, [Insg XapTa 9TOT IpMUMep AeMOHCTPUPYeT HEBO3MOXKXHOCTb BO BCEX CITy-
yasiX OAHO3HAYHO OTHOCUTDb pa3Hble MpaBuiia K yCTAaHOBJI@HHBIM JOTMaTy -
KOJi KaTeropusim 1 BO3MOKHOCTb pacCMaTpMUBaTh Takyue mpaBuia Kak dhak-
ThI C BHEIIIHEN TOUKM 3peHMS U KaK IIPaBo — ¢ BHyTpeHHel. CMMOTOMaTU4-
HO, YTO YUYeHbIil He JleJlaeT cJIeyIOIlero mara, YToobl ONpeaeauThb JaHHYIO
HOPMY KaK SIBJISIIOLYIOCSI HOPMOJi 06bIvas.

CornacHo I. XapTy, CTpyKTypa HOPMBI ITpaBa 00s13aTeIbHO PACKPbIBAETCS
yepe3 BHEIIHIOW (MTO3UIMI0 HAabIIoIaTess, yCTaHaBIMBAIOIIero Hajauyye rpa-
KTUKM WIN TEKCTA) ¥ BHYTPEHHIOIO TOUKY 3peHMsI (TI03UIIMIO0 INIIA, TOJYMHEeH-
HOTO IaHHOJ ITPaBOBOJi CHCTEMeE M 0CO3HAIOIIEro 00sI3aTe/IbHOCTb HOPMBI)'?,
YTO HallOMMHAET AUCKYTUPYyeMble B HayKe BHEITHIOW (MTpaKTuueckas OBTO-
PSIEMOCTh) ¥ BHYTPEHHIOI (YOoexkmeHue B 00111e00s13aTe/IbHOCTH, BOJIS U T.I1.)
cTopoHbI 00b1uast?’. ITpyu 9TOM yUeHblIit, TPOTUBOpEUA caM cebe, yTBEPKIAET,
YTO HOPMBI ITpaBa, chopMy/IMpOBaHHbIE B IEPBUUHBIX ITpaBUIaX, eCIu pedb
UIeT O TPaBOBOJ cucTeMe, 6a3UpyloIIeiics TOMbKO Ha 3TUX MpaBuUIax, MO-
I'YT OBITh BBISIBJIEHBI TOJIbKO BHEIIHUM ITyTeM?!. YueHnue P. 3. Bupnunra, eie
o Xapra chopMyIMpOBaBIIero KOHLENLIo MPU3HaHMsI KaK He00X0AMOT0
9JieMeHTa 100071 HOpMbI ITpaBa, XOPOIIIO MTOKa3biBaeT HEKOPPEKTHOCTh JaH-
HOJ IMO3ULIUMN.

CornacHo P. O. Bupnunry, npusHaHue, BOSHMUKaOIIee MO0 oI, BAUSIHU-
€M CcoLIMyMa, 16O B IICUXMKe Juiia (B 3TOM C/Iydae OHO BOILIOIIAeTCS B Bojie-
BbIX JIeJICTBUSIX), ObIBAET HEITOCPENCTBEHHBIM — TOT/Ia OHO IpeBpaliaeT mpa-
KTUKY MUJIU TeKCThI B HOPMBI ITpaBa, CTAHOBSICh X BHYTPEHHUM 3JIEMEeHTOM, —
" OTOCpe0BaHHbIM, KacaloUMMCs IPYTUX, YyKe CYIIecTBYIOUMX HOPM Ipa-
Ba (COBMAJaeT C MpaBuaoM npusHauus Xapta)?2. [Ipuuem BUpauHT cunTaer,
YTO JIJIsl TPU3HAHMS ITpaByuia HOPMOJi IIpaBa ULy JOCTaTOYHO 001aaTh MU-
HMMaJIbHBIM ITPABOBBIM CO3HaHMEM (ITPOCThIM YyBCTBOM IIpaBa) 1 Heobsi3a-
TeJIbHO 3HATh MPU3HAKM ITPABOBBIX HOPM?®, YTO COMOCTABMMO C 3aMevaHeM
Xapra 0 BCTpevawIelicsi HeBbIpa3MMOCTY BHYTPEHHEN TOUKY 3peHUsI, KOTO-
pasi IpM 3TOM MOXKET OBbITb BbISIBJIEHA SI3IKOBBIMM CpeICTBaMum?,

BupauHr paccMaTpuBaeT 06bluaii He KaK MCTOUHMK IIpaBa, a Kak 9KBUBaA-
JeHT obcykmaemoit XapTom npuBbIluKK (habit) mau mpakTuKu, cumrasi, 4To

18 Cm.: Xapm I. JI. A. Ykas3. cou. C. 115-116. XapT TakKe eyaeT JIloOOMbITHOE 3aMevaHue,
YTO JAHHOE TIPAaBUJIO HE MOKET ObITh HI3BEIEHO 10 YPOBHS CTATYTa JaXKe B CJTyUae ero 3akpe-
TUIEHMS B 3aKOHE, TOCKO/IbKY OHO TPAIMUIIMOHHO CYIECTBOBAJIO IO TAKOTO 3aKPeIIeHNsI.

19 Cm.: Tam xe. C. 62-64, 93-96.

20 Cm.: ZTo6pos A. C. DopMmupoBaHMe IpaBa 6e3 3aKoHOAaTess (OYEPKM 110 TEOPUU UCTOU-
HMKOB TpaBa). YacTk nepsas. O6p1yHOe MpaBo // BecTH. rpaska. mpasa. 2010. N2 2. C. 191-245.
IIpn sTOM KOHIeMIMs XapTa O ABYX TOUKAaX 3PeHMs paclpoCTPaHIeTCsT Ha JII0Oble HOPMBbI
MpaBa, a He TOJIbKO Ha 06bIYan.

2 Cm.: Xapm I'.JI. A. Ykas. cou. C. 114.

22 Cm.: Zlo6pos A. C. Vkas. cou. C. 216-218.

25 Cm.: Tam xke. C. 218-219.

2 Cm.: Xapm I'.JI. A. Ykas. cou. C. 113.
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TOJIBKO TIpM3HaHMe MpuaaeT pakraM M HOpMaM JIeCTBUTENIbHOCTb, a COHep-
>KaHMeM ITPY3HAHHOTO 06bIUast MOT'YT ObITh KaK JeiCTBMSI, TaK ¥ TeKCThI%®, Ta-
Kasl O3MILIMS HECKOJIBKO 3aIlyThIBAeT IPUANYECKYI0 TIPUPOLY MPU3HAHMUS,
CTAHOBSIIETOCS TO KOHCTUTYUPYIOIIMM IIPU3HAKOM HOPMBI, TO CAMOJ HOP-
MOJ1 ((haKTMUeCKy caMOCTOSITelbHbIM 00bluaeM). Tak, moIycKasi, YTO 3aKOH
MPSIMBIM ITPEATIMCAHNEM B CUITY ITPSIMOJ OTMEHbI OIIOCPEIOBAHHOTO MPU3HA-
HMSI MOKET OTMEHUTb 00bIuaii, BUpIMHT 3aMevaeT, UTO HeOCPeACTBEHHOM
TIPUYMHOM OTMeHbI 00bIUas SIBSIETCSI OTBbIKAHME OT 3aIpelleHHOro 06bIvast
TIpU YCIIOBMM, UTO 3a1Ipelarolnas HopMa 3aKOHa, B CBOIO ouepeib, OyaeT mpu-
3HaHa (roCcyLapCTBO MOXeT IPUHYAUTD K TAKOMY IPU3HAHUIO, HO 3aKOHA J1J1SI
9TOr0 HEeJIOCTaTOUHO)%.

B cBeTe mycKyccuii, CBSI3aHHBIX C OCHOBHOI HOPMOIA, OTIAeIbHYI0 ITpobiie-
MY COCTaBJISIET BOIIPOC camopedepeHLIM HOPMbI, T.e. BO3MOKHOCTb HOPMbI
OTChUIATh K cebe caMoit AJisl 1Lieyieii YCTaHOBJIEHUST JeiiCTBUTENbHOCTY WIN
M3MeHeHUs .

A. Pocc onmchiBas akCMOMAaTUYHBIN (TTOApa3yMeBaeMblil) XxapakTep OcC-
HOBHOJ HOPMbI KaK 00bIvast?®, SBJsIOIEerocsi, COOTBETCTBEHHO, IIPaBUJIOM,
YCTaHaBJAMBAKIINM [I€ICTBUTEIbHOCTb BCEI ITPaBOBON CucTeMbl. OmHAKO
HeIoCpeJCTBEHHO B paMKax IMCKycCuM O camopedepeHI M, yKa3as, UTO
Ha JAHHbIII MOMEHT B KOHCTUTYLIMOHHOM IIpaBe vallle BCTPevaroTcs mmca-
HbIe HOPMbI??, OH OTBEPT CBOE paHHee aHTPOIIOJIOTUYeCKOe 0ObSICHEHE, CO-
[JIAaCHO KOTOPOMY HOpPMa, YCTaHaBIMBAIOLIAs IPaBUJIO U3MEHEHMUS OCTallb-
HBIX HOPM, JOITyCKaeT CBOe M3MeHeH e 110 COOCTBeHHBIM MpaBuiaM B CUITY
COIIMOIICUXMNYECKOTO aKTa, KOTOPhIi MOKET ObITh 0ObSICHEH TOJILKO B T€p-
MMHaX Maru4yeckoii nepegaun Baactu®. B mpoijecce moucka paluyoHalbHO-
ro 0ObSICHEHMSI OH MPUIIET K MbIC/IM 00 aKCMOMaTUYeCKOM XapaKTepe Ta-
KOVl HOPMBI, Jexallleil 3a IpegenaMiy IIPaBOBOJ CUCTEMBbI U MO3BOJSIO-

% Cm.: Tobpos A. C. Ykas. cou. C. 218-219.

2% Cm.: Tam ke. C. 220. YTo KacaeTcs CUTyaluy, KOTga 3aKOH He paclpoCcTpaHseT Mpu3Ha-
HMe Ha 06bIvait, HO 1 He 3aIpelaeT ero, 06bIYai MPomoIKaeT NeiiCTBOBATh B CUITY HEIocpes-
CTBEHHOTO MIPU3HAHMS; OOIINIA JKe 3aIIpeT 3aKOHOJATelbCTBOM 00bIuasi KaK MCTOUHIMKA ITpaBa
BUpIMHT cuMTaeT HEBO3MOKHBIM B CYJIy TIPOTMBOPEUNMs TAKOTO IMOJMIOKeHMSI PAa3yMHOCTU U
0011eCcTBEHHBIM MHTepecaM (Tam ke).

27 CMm.: Kpaesckuti A. A., TumowuHa E. B. TIpo6iiema camopedepeHIIny B IIpaBe: K UCTOPUN
nuckyccuu // V3B. By30B. IIpaBoBenenme. 2012. N2 3(302). C. 35-43.

28 CMm.: Kpaesckuli A. A. Ykas. cou. C. 191.T. Kesib3eH npemnovest TpaHClleleHTaIbHO-JIOT M-
YyecKoe OIMMcaHe OCHOBHOM HOPMBI, HO, €CJTM ObI OH He OTBEPT MEKAVCLUIUIMHAPHBIN TTOX0],
K IO3HAHMIO ITPaBa, Kenb3eH, BEPOSITHO, MOT ObI COTTIACUTBCS € TAKMM 00bsicHeHeM Pocca, Tak
KaK caM aBCTPUIICKMIL TPAaBOBEM, OTMETMII, UTO UMIUIMIIUTHO B CO3HAHMM BCEX IOPUCTOB CJIO-
SKUJIOCh MTpe/ICTaB/ieHNe o eé cyiectBoBaHmu (Kenv3er I'. Ynuctoe yuenne o npase. CIT6., 2015.
C. 256).

2 Cm.: Pocc A. O camopedepeHIIUM U 3arafke B KOHCTUTYIIMOHHOM IipaBe // V3B. By30B.
ITpaBoBemenume. 2012. N2 3(302). C. 54-55. V3 GopMy/IMpOBKYM KOCBEHHO YCMAaTPUBAETCSI, UTO
Pocc rmo-npexkHeMy JOITyCKal BO3MOKHOCTb CYIeCTBOBAHMSI OCHOBHOI HOPMBI B BIie 0ObIUast.

50 Cm.: Tam ske. C. 58.
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1eli, He OTMEHSIS ee caMy, [lepelaBaTh APYIMM KOMIIETEHLIMIO Ha U3MeHe-
HYe HOPM CUCTeMbI>!.

K nmoxoskum BeiBomam mpumien u k. @uuHuc. [TonbiTaBmmnch 00bSICHUTD
myTéM (GopMyIMpOBaHUS €N CMEHSIIOIIVX IPYT ApPyra TeOpeTUUeCKux 1
MPaKTUYECKNX CYXKIEHUI MapaJoKc oObIyast, CBSI3aHHBIN C YOEKIeHMEM B
HOPMAaTMBHOM XapakTepe (aKkTOB, COCTABISIIOUIMX COMepsKaHue COOTBETCT-
BYIOIIIE}t HOPMBI®, OH OTMETWII, UTO 00SI3aTEIbHBIM YCJIOBUEM €/ CTBUTEb-
HOCTM KOHKPETHOTO 00bIUasi SIBJSIETCS] MeTarpaBoBOi MPUHIINI, JTOTUYe-
CKM BCTpaMBAIOMIUIICS B TIPeIJIOKEHHYIO 11eMb CY>KIeHMi1, KOTOPbIi OH Mpsi-
MO Ha3BaJl paMOYHBIM 00bIuaeM*. Borpoc o sBHOV camopedepeHTHOCTH pa-
MOYHOro 06bruast Ixk. ®uMHHMC 060I111es1, yKa3as, UTO TaKOil 0ObIvaii, MCXOMs
M3 MPAKTUYECKOI pasyMHOCTH, BCe CyOBEKThI IIPU3HAIOT JIerde, yem Jiro6oit
KOHKPETHbIN 00bIvaii.

Bonee mpakTuueckoe 06bsICHeHMe a uciaaMckuii opuct X VI B. 3aiiH aj-
Ivu n6H Hymskaiim, 3aMeTUBIINIA, YTO K €r0 BpeMeHM I0PUCThI Ha MTPaKTH-
Ke TaK YacTO IMPUMEHSIM 00bIUaii, YTO IIPeBPATU/IM €T0 B MCTOUHMK ITpaBa’.
HeTpynHo 3aMeTuTb, uTo no3uuyy ®@uHHmMca 1 n6H Hymskaiima, B OT/indme OT
BbIBOJIOB Pocca, kacarTcs camopedepeHTHOrO YCTaHOBIeHUS AeliCTBUTENb-
HOCTY He HOPMbI, a 00bIYast KakK MCTOYHMKA ITpaBa B IIEJIOM.

B vcmamMcKkoi pUCIIpyaeHIINN, IJ1S1 KOTOPOI BOIIPOC AeiiCTBUTEIbHOCTH
KaK HOPM, TaK " MICTOYHMKOB IIpaBa SIB/SIeTCS KPUTUUYECKM BaSKHBIM, peann3y-
I0TCsT 06€e MojiesI 060CHOBaHMS IeViCTBUTENbHOCTH, TIpeioskeHHbIe I. Kesb-
3eHOM U . XapToM: reHeTHYecKasl BBIBOAVMMOCTb M3 BbILIECTOSIIIIVX HOPM U
YCTaHOBJIEHNE COOTBETCTBYSI KPUTEPUSIM A€/ CTBUTETbHOCTI.

B KOHTeKCTe el iCTBUTENbHOCTY 0ObIYasl mepBasi MoJie/ib peajn3yercs,
npexae BCero, uepe3 3HaKOMYIO UJIel0 CAaHKIIMOHMPOBaHMs. Bo-mepBbIx, Ta-
KMM CAaHKIMOHUPYIOIMM MCTOYHMKOM TpaBa sBisieTcss KopaH (3akoH): fevi-
CTBUTETBbHOCTb 00bIUAsi BBIBOAUTCS M3 HEro 1) Ha OCHOBE MPSIMbIX YKa3aHU
Ha I03BOJIEHHOCTD U IIPUMEHMMOCTb 00bIUaeB 1 2) ITyTeM TMHTBUCTUYECKOTO
aHaJI13a, BbISIBJISIIOIIETO TeHAEHLIMIO YIIOTpebie sl B 3aKOHe ¢JIoBa «Ma ' pyd»
(«<HEUTO XOpOIIee», <M3BECTHOE»), OT KOTOPOIO MPOUCXOIUT ‘Yp(d — OOHO U3
TOHSATUIi, 0003HAYAIOIIMX 00bIUaii®.

BTopoii caHKIMOHUPYIOIMI MCTOYHMK ITPaBa — CYHHa, KOTOPYIO0 MOXHO
oTpefenuTb KaK COBOKYITHOCTb 3aKOHOB (B CTy4ae MpsiMo chopMyaIMpOBaH-

31 Cm.: Pocc A. Ykas. cou. C. 70-73.

52 CM.: @uHHuc Ixc. EcTecTBEHHOE MPABO U eCTeCTBEHHbIEe TTpaBa. M., 2012. C. 299-304.

55 Cm.: Tam ske. C. 304-306. DuHHMIC paccMaTpUBaI 06bIYail Ha TpUMepe MeXIYHApOILHO-
ro Mpasa.

3 Cm.: Libson G. On the Development of Custom as a Source of Law in Islamic Law // Islamic
Law and Society. 1997. Vol. 4, No. 2. P. 140-141 (4 note 26, rme yKa3aHo, YTO TO¥ Ke TTO3UIUU
npuaepskuBanuch anb-Kapadu u nbH AGuanH).

35 Cm.: Kpaeesckuti A. A. Yka3s. cou. C. 183-184, 188-189.

56 Cm.: Shabana A. Custom in Islamic Law and Legal Theory: The Development of ‘Urf and
‘Adah in the Islamic Legal Tradition. N.Y., 2010. P. 50-52.
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HbIX MyXaMMaZoM WM €ro CHOABVDKHMKAMM MpPeAyucaHnii) U mpaBOBbIX
TpelefieHTOB (B C/lydae repegaHHbIX COOOIeHMI1 O TpaBONIPUMEeHUTEeTbHbIX
pelnreHMsIX MyxaMma/a 1 ero CrioJBMKHUKOB I 00 o6pase ux IeiiCTBUIA).
BoigensioTcst cnenyone hopMbl CAaHKIIMOHMPOBaHMS: 1) 06I1ee 103BOIEHNE
00bIyast Kak MCTOYHMKA [PaBa, BbIpakeHHOe B HEKOTOPbIX XaAyucax (Hampu-
Mep, «YTo MyCy/ibMaHe CUMTAIOT XOPOLIMUM, TO U AJIJIaX CYUTAET XOPOIINM»),
1 2) BK/TIOUeHVe KOHKPeTHbBIX 00bIuaeB B CYHHY>'. He06X0AMO OTMETUTD, UTO
McmaMcKast Teopysl CAaHKIMOHMPOBaHMS TIipejiaraeT 6ojee TOHKMIA MMOAXO0/, K
MpaBUTy IPMU3HAHMS, YeM ee 3allaiHble ¥ OTeYeCcTBeHHbIe aHaaoru. Tak, aby
HOcyd (VIII B.) m HeKOTOpBIE OoJIee MO3AHME ITPABOBEIbl CUUTAIN, UTO, €C/IN
HOpMa CyHHbI OCHOBbIBaJIaCh Ha IMPM3HAHMM KOHKPETHOTO 00bIYasi, OHA JTOJIK-
Ha pacCMaTpUBaThCS KaK M3MEHMBILASICS B CTyyae M3MeHeHMs1 00biuasi®s. Bo-
TepBbIX, MOSKHO 3aMeTUTh, UTO Jlaske MOc/ae MHKOPIIopaluy 006biuasi B CyHHY
CTOPOHHMKM JAaHHOTO MHEHMS pasindaiy Be HOPMbI C OAMHAKOBBIM COZeP-
’KaHMeM: HOpMY 00bIuast ¥ HOpMY CYHHbBI, YTO MOKHO COTTIOCTaBUTbD C B3IVISIIOM
Xapra Ha MpaBOBYIO IPUPOAY TPAAULIMOHHO OCHOBHOV HOPMBbI aHIJIMIACKO-
ro MpaBa, ecJi OHa OyJeT BK/IIOUeHa B CTAaTyT (CM. CHOCKY 18)°. Bo-BTOpBIX,
(akTryecky KOHKpeTHbIe HOPMbI CyHHBI ¥ 00bIUasi C ITapajiyie/ibHbIM Cofep-
JKaHMeM COOTHOCSITCSI He KaK IMPaBuIo IPMU3HaAHMS — IEPBUYHOE IMPaBuiIo, a
Kak [jBa OTChUIAIOLIMX APYT K APYTY MpaBwia MPU3HaHMS, MOPOKAA0IIME U
COOTBETCTBYIOIIEEe MPaBUIO U3MEHEeHMS.

Hpyras BasxkHas1 KOHIIEIIIMS, CBSI3aHHASI C CYHHOM, — TeOpUS ITPAKTUIECKOM
cyasbl (‘amains), paspaborannas B VIII 8. MajmkoM n6H AHacOM, KOTOpasi I10-
CTYIMPOBAJIa, YTO OPUAMUECKas M TOBCeJHeBHas IpakTMka MeauHsl, rae My-
XaMMaz, TIPOXKWI TIOC/eHE NeCsITh JIET, SIBASETCS HaJleSKHbBIM CBUIETEbCT-
BOM M TlepelaTuikoM HOpM cyHHbI’. KpuTuku Manyuka, TpMHSBIIME TEeKCTY-
QJIbHBIN ITOJIXOM, K CYHHE, ITIOZIpa3yMeBarIInii MCCaegoBaHMe XaaucoB (M3yCT-

57Cm.: Libson G. Op. cit. P. 138-139; Shabana A. Op. cit. p. 52—58. I. JIu6COH 1oJIaraer, uTo
B 910Xy KomuduUKanmm CyHHbI B COOPHMUKAX, KOITA COOMPAINICh COOOIIEHMSI O IeATeIbHOCTU
MyxaMmaia, FOpMCThI aKTUBHO MUCIIOTb30BaIN TETUTUMALINI0 KOHKPETHBIX 0OBIYHO-ITPABOBBIX
HOPM, CKpbIBasi X ITOJ MAacKOii CYHHBI, YTOOBI He auUIIMPOBaTh CIIOPHBIN MCTOUHUK MTpaBa.
A.lllabana (Shabana A. Op. cit. P. 32-35) coMHeBaeTcst B 000CHOBAaHHOCTM IaHHOJ TOUKM 3pe-
HUSI, YKa3bIBasi, B YaCTHOCTH, UYTO 00bIUali 06CYKIAICS YoKe Ha paHHUX Tarnax GopMupoBaHUs
MCIaMCKOTO TpaBa.

38 Cm.: Libson G. Op. cit. P. 142-145; Shabana A. Op. cit. P. 34, 38, 89. He Bce 10puCTbI CO-
IJIACYITUCH C TAHHOI TO3UIUEA.

%9 Tak, B XIII B. Illnxa6 ag-/uH anb-Kapadu HacTauBa, 4TO OPUCT JO/DKEH 3HATH U TEKC-
ThI, BKJIIOUMBIITIME 00bIYaM, U [IeCTBYIOIMe 0O6bluan, YTOObI 3HATh 00 M3MEHEeHUN HOPM
(Shabana A. Op. cit. P. 122-123, 212-213 (note 69)).

403ty umero Bepasui yuntenb Manuka Pabua ap-Paiin: «Teicsiua [epemaronmx] OT ThICs-
YU TPeIoUTUTEbHEE OJHOTO, [[Tepelaoliero] OT OAHOrO (COOTBETCTBEHHO, MeIMHCKAS
MPaKTMKA Y YCTHASI Tlepejaua COOBIEH NI B OCTaIbHOM MCIAMCKOM MIMPe, KaKM ObI OTPOMHbBIM
HM OBIIO KOJIMYECTBO IepeaaTunKoB). OMMH OT OHOTO BhIPBaJ 66 CYHHY ITPSIMO 13 HAIIIUX PYK
(T.e. eCTbh OMACHOCThb MIPUHSITh HELOCTOBEPHYI0 HOPMY)»: Wymann-Landgraf U. F. A.-A. Malik
and Medina: Islamic Legal Reasoning in the Formative Period. Leiden ; Boston, 2013. P. 118.
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HO IlepeiaBaeMbIX COOOIIeHMIT) Ha ITpeaMeT UX IOCTOBEPHOCTH, UCXOAS 13 KO-
JMYeCcTBa MOMMeHOBAaHHbIX IepelaTuMKOB, 00BUHSIM MaiKa B By/IbTapHOM
COLIMOJIOTM3ME U Jake B MMPOMU3BOJIbHOCTH, YKa3bIBasi, YTO Ipefjaraemas Te-
Opus AOMYCKaeT yTpaTy AeViCTBUTEIbHOCTY KPUTUUYECKY BaXKHBIX JIJISI MCIaM-
CKOTO ITpaBa HOPM I10 IIpMUUMHe HefelicTBeHHOCTH* . OmHaKo 3Ta KpUTHKA 60-
Jlee TIpMMeHMMa IO OTHOLIEHUIO K 3allafHbIM yUeHbIM, BK/Itouas [. Kenb3eHa,
CUMTABIIIErO Ie/ICTBEHHOCTb OTHUM 13 YCIIOBUIA e/ ICTBUTEIBHOCTY HOPMBbI*2,

[Togxonm Mannka MOKHO CPaBHUTD C KOHIIEITIMEeN IMTPOBEPKM MPAKTUKON
IOKTPUHAIbHBIX CY;KIEeHMI 0 HopMmax ImpaBa A. Pocca*® u 6113K0¥ 110 CMbI-
ary uneeit I. XapTta o peryasspHoi uaeHTUGMKAIMK ITpaBiia KaK HOPMBI ITpa-
Ba Ha mpakTuke. [Iyig Manuka KBaau@ukauus mpapuia Kak HOpMbI Ha OCHO-
Be YCTHOTO COOOIeHMs, faxke eciM OH MPU3HAJI JOCTOBEPHOCTDb Iepenayn,
6bL71a BCETO NI JOKTPUHAIBHBIM CyKIeHMEeM, U Tpe60BaIoCh TPOBEPUTbD,
IeVICTBUTENIbHO JIY JaHHOe COOOIeHNe M3HauaabHO MpeAHa3HavyaaoCh s
PO HOPMBI TTpaBa*t.

BTopast 13 Ha3BaHHBIX BbIllle MOAeJeli YCTAaHOBIEHUS eCTBUTEIbHOC-
TU peain3yeTcsl B Cyvyasix IpUMMeEHeHMsI paHee BbIBEI€HHBIX U3 UCIaMCKO-
ro 3aKOHa ¥ MPaBOBOrO MpeLefeHTa IPMHINUIIOB M MeTOL0B TOAKOBaHus. K
HUM OTHOCSITCSI, HaII[pMumep, Macjaxa (MIpUHIAI yueTa 0611eCTBeHHO MOJb-
3bI), OTHOCUTEJIbHO KOTOPOT'O TaKue yueHble, Kak Hamkm an-Iun at-Tybu u
Vb6paxum ami-1laTmnbm, yrBepskaaan, YTo HeIIpUMeHeHe 00bIuast IpOTUBO-
PEUNT T0JIb3e coLMyMa*’; McTuxcaH (MpeaIodTeHe OqHON HOPMbI APYTOiA),
KOTOPBI psili 10pUCTOB GOPMYIMPOBA KaK MpeAIiouTeHe 0bbiyass HOpMe,
BBIBE€HHOJ 13 TeKCTa.

4 Cm.: Wymann-Landgraf U. F. A.-A. Op. cit. P. 200-210.

42 Cm.: Kenvsen I'. Ykas. cou. C. 260-269, 284. T. Kenb3eH cumtas 106y10 HOPMY MpaBa m3-
HavyaJIbHO [Ie/iICTBUTEIbHO, HO TIOCIEAYIONast MPONOKUTEIbHAS HeeliCTBEHHOCTh MOKET
JIUIIATD HOPMY 1€/ CTBUTETHHOCTH.

43 CMm.: Bacunvesa H. C. Yka3. cou. C. 199-200, 210-216.

#“ Cm.: Wymann-Landgraf U. F. A.-A. Op. cit. P. 110-129, 249-269. Hatipumep, GhakThl, 1e-
pemaHHbIe B Xayce, MOT/IM BO3HMKHYTh MCKIIOUMTEIHHO B CBSI31 C KOHKPETHBIM MCTOPUUECKIM
caydaeM, win MyxamMmas B TaHHO CUTYal[My [AeiiCTBOBAI B POJIM HE MPOPOKA, a UeIOBEKa,
MOJIBEPyKEHHOTO0 OIIMOKAM, MM HOpMa MMeeT 6oJiee MIUPOKMit 1160 Y3KuMit CMBICI, YeM TOT,
KOTODBIi BBISIB/ISIETCS] HA OCHOBE aHa/I13a O HOTO TOIKO TEKCTA COOGIEH NS, M HOpMa Obliia
oTMeHeHa. [IoaToMy IpaKTHKa MOIJIa yKa3aTh Ha HOPMAaTUBHOCTb Xajiuca, popMaabHO He
SIBJISIIOIErOCST TOCTOBEPHBIM, M OTBEPTHYTh HOPMATUBHOCTh COOGIEHNS, B JOCTOBEPHOCTH
KOTOPOTO HUKTO HE COMHEBAETCS.

4 Cm.: Ibrahim A. F. Customary Practices as Exigencies in Islamic Law: Between a Source
of Law and a Legal Maxim // Oriens. 2018. Vol. 46, No. 1/2. P. 247-250; Wymann-Land-
graf U. F. A.-A. Op. cit. P. 137-138.

46 Cm.: Baicc B. [Ix. Ykas. cou. C. 136—137; Ibrahim A. F. Op. cit. P. 246-247, 251; Libson G.
Op. cit. P. 150—152. VIHOra 10pUCTbl TOBOPWIIN AAXKe O MPEAIIOUTEHNM OCO3HABAEMbIX, HO He-
BBIPA3MMbIX COOGPasKeH NIt CIIpaBeIIMBOCTH, UTO TAKKEe OTChIIAeT K 0ObIUAI0 M OTpaskaeT I1o-
HMMaHMe, UTO €T0 He BCEra MOKHO KOPPEKTHO ChOpMYInpPOBaTh; cp. ¢ 3ameuanmem I. Xapra
(Xapm I'. JI. A. Yka3. cou. C. 113) 0 HeBbIpa3MMOCTU BHYTPeHHEe TOUKe 3peHMUsI.
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OTnmenbHOrO BHMMAaHMS 3aCTy>KMBaeT Teopust aby Maanu ab-IKyBaiitHM
(XI B.), aKTMBHO IIPUMEHSIBILETO COLMOJIOTUYECKIUI TTOXO0I, COeIMHEHHBIN C
aHTPOTIOJIOTMYECKMM B3I/ISIOM Ha no3HaHue. O6GHAPYKMB, UTO B €0 30Xy
IeCTBUTEIbHOCTb MCJIAaMCKOV IIPaBOBOJ CMCTEMBI B 11€JIOM ITOIBEpKeHa He-
orpeneéHHOCTU Y, OH, B OT/IMYMe OT IpeJIaraoiux MOX0okKuii Te31c Heolpe-
JeJIEHHOCTY COBPEMEHHbIX ITOCTKIACCUMKOBE, ITOTIBITAICSI HATY Y€ TKUIA KpU-
Tepuit orpeneneHHOCTM, KOTOPBIN OT/IMYasICs Obl OT ITpeIosKeHHOTO MC/IaM-
CKOJ1 HAayKOJi, 1 obecrieurBa Obl HEIIPEePbIBHYIO CBSI3b MYCY/JIbMaHCKOI'O 00-
1ecTBa c mapuaToM. Ero Teopus 6asupyeTcst Ha pa3feneHny 3HaHs Ha Teo-
peTuyecKkoe, oIy4YeHHOe IyTeM PacCy>KIeHusI, ¥ pakTndeckoe. Cornamasch
C KoJIeraMu, 4To 3HaHMe, IoJlydaeMoe IyTeM pacCy>KIeHu, yale BCero Ho-
CUT JIMIIb BEPOSITHOCTHBIN XapaKTep, OH OTMETUII, UTO C IPAKTUUECKOI TOU-
KU 3peHusI MpaBuiia, JOCTOBEPHOCTh KOTOPBIX TEOPETUUECKM COMHUTEIIbHA,
y MPOCTBIX JTI0/ielt He BbI3bIBAIOT COMHEHMII 1 CUMTAIOTCS OTIpeieIeHHbIMUY.

CrenaB BbIBOJ, O COMHUTE/IbHOCTY MPAKTUUYECKM BCEX apryMeHTOB, BbI-
BOJSIIVX OeCTBUTENbHOCTb Pa3HbIX MCTOUHMKOB IIpaBa M3 llapuarta, ajib-
JI>kyBaiitHyY 00paTHICS K 00bIUai0 KaK K rapaHTy SMMCTEMOJIOTUUECKO TOCTO-
BepHOCTI’. OH 0OHAPYKWII, UTO, €C/IM IepedaBaBLIasics paHee MHGopManus
cTaja MpUBbIYHON B ITOBCEHEBHOII MTPaKTKe, TIOTPeOHOCTDb B ee mepenave
OTIIafaeT, U JIIOAM, IPAKTUYeCKM peain3ys paHee MepelaHHYI0 HOpMY, 3a-
ObIBalOT ee hopMyIMpoBKY°!. OTCI0[a CIeA0Bajl BbIBOI, YTO OIIpeIe/IeHHbIE C
TOUKM 3peHMsI MTPAKTUYECKOTro 3HaHMs HOPMbI, CKOpee BCero, paHblile ObLIn
OTPBIBKAMM IIAPUATCKUX TEKCTOB, KOTOPbIE Telepb 3a0bIThI, 8 3HAUUT, HEOO-
XOOMMO CJIeJOBaTh MPaKTUKe Tak ke, KaK M MCIaMCKOMY 3aKOHY.

IlaHHbIV Te31C OTPa3uIiCs Ha 000CHOBAHMM IeICTBUTEILHOCTU IOpUIMYUe-
CKOT'O KOHCEeHCYca, KOTopasi 00bIYHO BBIBOJM/IACh HA OCHOBE M3BECTHbIX, HO
BBI3BIBAIOIIMX COMHEHMS B JOCTOBEPHOCTU XaAMCOB. Alb-/I>)KyBaiiHM OTMe-
TWI, UTO JINLIO0, CONTPOTUBJISIONIEECs] KOHCEHCYCY YUYEHbBIX, [I0JIBepraeTcsi 0Cy-
KOEHMI0, @ 3HAUNUT, PACCMAaTPMUBATh KOHCEHCYC KaK AeiCTBUTEIbHbBIN UCTOY-
HMK IIpaBa cTajio o6bryaem’2. Ho B JaHHOM ciTy4yae 00bIuaii 6bUT IIeHEeH He caM
1o cebe. O6bIUAl YCTaHABIMBAJI 1€/ CTBUTEIBHOCTh KOHCEHCYCA KaK MCTOY-
HMKa IpaBa, OJHAKO ero AeliCTBUTENbHOCTb, B CBOIO OUepenb, 3aBucesa OT
MOCTY/IaTa, YTO JAHHBIM 00bIYali COOepPKUT 3a0bIThie TEKCThI CyHHBI. KpoMe
TOr0, 006palasich K 3CXaTOOTUM, ajlb-/[)KyBaitH/ OTMeuas, YTO CO BpeMeHeM
y4eHble, 3HaIoILMe [apuaT 1 IIpaBuiia €ro TOJIKOBaHMSI, UCUE3HYT, U IPOCThIe

47 Cm.: Siddiqui S. Z. M. Law and Politics under the Abbasids: An Intellectual Portrait of
al-Juwayni. Cambridge ; N.Y., 2019.P. 3-4, 11, 15-18, 23-24.

48 CMm.: YecmHos U. JI. Vka3. cou. C. 106.

4 Cm.: Siddiqui S. Z. M. Op. cit. P. 11, 18, 112-131.

50 Cm.: Ibid. P. 147-155, 171-173. COMHUTEIBHOCTb 3aK/IF0YAJIACh B JOCTOBEPHOCTY TEKCTA
MM B TIOHMMaHWUY CMbICIIA.

St Cm.: Ibid. P. 151,175, 181-183.

52 Cm.: Shabana A. Op. cit. P. 83-84; Siddiqui S. Z. M. Op. cit. P. 171-172, 174-177.
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JI0AY 6YYT PYKOBOACTBOBATHCS JIUIITb CAMBIMM BasKHBIMMY HOpMaMM IlIapua-
Ta, KOTOpbIe OHYM 3aTIOMHWIM 13 TIOBCEIHEBHOI MPAKTUKM, 3a0bIB e TaIN3M -
pylollye MpaBuia, BO MHOKECTBE BbIBeIeHHbIE JOKTPUHO.

A. C. [Io6poB mpeaaoxXua MIOCMOTPETh Ha TEOPUIO0 CAHKIIMOHMPOBAHUS
00bIUast 3aKOHOM C IPYyToii CTOPOHBI. Ero Te3mc 0CHOBaH Ha TOM, UTO 00bIUait
(hakTMUeCcKM IprobdpeTaeT CUITY UCKITIOUMTENIbHO G1arogapsi COIMOTICUXUYE-
CcKUM aKkTam MPUBbIKAHUS ¥ BOCIIPUSITUSI €TO B KaueCTBe HOPMbI, a TaKKe
COOTBETCTBYOMMM peduiekcam®. Ho IIpy 3TOM OH Tojiaraji, 4To CBOKO HOpH-
IUYECKYI0 3HAUMMOCTh 00bIUail MoiydaeT B CUJTY OLIMOOYHOTrO yoeskaeHmsl,
YTO JAaHHBI 06bIUali 3aIIMIAeTCS FOCYIapCTBOM®S,

Takum 06pa3om, o6bIUait MOKET BCTYMaThb B pa3jiMuHbie OTHOIIEHUS C
NpaBuoM mpu3HaHus. CIUIIKOM XOpOIIO M3BEeCTHOe CaHKI[MOHMPOBaHMe
00bIuast 3aKOHOM>®, BO-TIIEPBbIX, MOKET BO3HMKATh B paMKax 60Jiee CJIOXKHbIX,
YyeM OJTHOCTOPOHHSISI MepapXxus «3aKOH—00bIUali», CXeM, a BO-BTOPBIX, Jaje-
KO He MCUepIibiBaeT Bapyaluy MoI0sKeHNsT 00bIuasi 10 OTHOIIEHUIO K ITpaBy-
7y ipu3HaHusL. B psfie ciryyaeB cam 00bIyaii MOSKHO pacCMaTpUBaTh Kak Impa-
BWIO MPU3HAHUS, UTO BUIUTCS OOiee TOYHBIM M MPOAYKTUBHBIM, UeM pa3-
MbITble 0ObSICHEHMSI, CBSI3aHHbIE MCKIIOUUTETbHO C YMO3PUTEIbHO JIOTU-
KOV MM TepMMHAMM KOJIIOBCKOTO WJIM PUTYaTbHOTO XapakTepa. KoHeuHo,
HeoOXOIMMO YUUTHIBATD, UYTO IOPUANKO- JOTMATUUECKOTO MHCTPYMEHTapusi
HeIOCTATOYHO /151 00bsICHEHUSI TPUUMH IIPMUOOpeTeHMsI 00bIYaeM Iopuanue-
CKOVi CWJIBI M MeXaHM3Ma ero GyHKIIMOHMPOBaHMS, HA UTO YKa3bIBaJl, HAIPU-
Mmep, O. doH ['MpKe U 13 Yero MpaBUIbHO UCXOISIT MHOTME YueHble, aHaM-
3upymolMe 06br4ain®’. II03TOMy MOTHOIIEHHOE MCCIeIoBaHMe 06bIvast, Kak u
J1060T0 MHOTO MCTOYHMKA TIpaBa, oApa3yMeBaeT MpyuMeHeHe MeXIMUCIIV -
TJIMHAPHOCTY, KOTOPOE, BMeCTe C TeM, JOJIKHO 6bITh OCMbICTIEHHBIM. HO TOY-
HO TaK Xe T10JIe3eH ¥ BO3MOXKeH aHaM3 IefiICTBUTeIbHOCTY 00bIUas C TOUKMU
3peHMs ero MoJIoKeHMsl B IIPaBOBOI1 CCTeMe, OCHOBBIBAIOIIMIACS HA IOPUIN-
KO- IOrMaTHUYeCKOi MeTOIOJIOTUM U UCITO/Ib30BaHMM HapaboToK (pumocodum
Y VHBIX OTpaciieli 3SHaHUS.

53 Cm.: Siddiqui S. Z. M. Op. cit. P. 262—-282. dTa mosutiusi 0CO6eHHO MHTepecHa B CBETe
yKasaHMi Ha pa3pacTaloIIniicsl 3aKOHOLATeTbHbII MaCCUB, «OTUYKIAIOUIMIT» YeoBeKa OT
npasa (CM., HaTIp., OCcTawIuecs akTyaabHbiMuU 3ameuanus A. V. Kosnepa (Kosnep A. U. Ykas.
cou. C. 1-13)). YunuThIBast 3CXaTOJOTMUECKIUI KOHTEKCT, BPSIA, Jiv OyIeT MpaBUIbHBIM I10J1araTh,
YTO a/1b-JKyBaiiHM CUMTAIT TAKOE TIOJIOKEeHMe e/ sKeaTelbHbIM, HO, OUeBUIHO, CLeIaB [ieHHbIe
COLIMOJIOTMYECKNE M aHTPOIOJIOTMYeCKIe HAOMIOne s, OH CTPeMMJICS TIPeIJIOKUTh HOpMa-
TUBHBII OPUEHTUP, ITO3BOMSIONINI 1M36€3KaTh OOMBIIETO 3/1a — TIOTHOTO 3a6BeHMS IIapuaTa.

54 ITobpos A. C. DopmupoBaHe IipaBa 6e3 3aKoHOmaTes (OUepKy 110 TEOPUM MCTOUHUKOB
npaBa). Yacte nepBas. O6bIUHOE MpaBo (OKOHUaHue) // BecTH. rpaxkn. mpasa. 2010. N2 3.
C.205-212.

5 Tam ke. C. 213-214. YauTsIBasi IpeAbIayInii TE3UC, TAKOe yOeskneHe OLM60UHO BCeraa.

56 0630p MOIXOIOB B paMKax 3TOi mapagurmbl cM.: [Jo6pos A.C. ®opmupoBanue... // N2 2.
C. 206, 232-245.

STTam xke. C. 212-214, 223.
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IOpM,Z[I/I‘IeCKOE Moae/aImMpoBaHue
OTAE/IbHBIX IIPUMHIIUIIOB HaJIOT000JI0KeHUS
KaK IIoTeHIIMaJIbHAasA BO3MOXHOCTb HUBEJIMPOBAHUSA
IpnandYeCcKux KOH(l)JII/IKTOB

Ap. A. [InnuneHko
Benopycckuti zocydapcmeeHHostli yHugepcumem

[Mocrynmna B pemakiyio 5 mapra 2023 1.

AHHOTaIMSI: B CTaTbe PacCMaTPUBAIOTCS CJIOKUBIIMECST HAyUHbIe ITOAXO0bI
T0 BOITPOCY IIPUHIIUIIA COPa3MEPHOCTY HAJTOT006I0KeHST. OGOCHOBBIBAETCS
€ro CHCTEeMHasi B3aMMOCBSI3b C IPUHIIUIIOM yuyeTa (GaKTUUeCKO CrIoco6HO-
CTH K yIIJIaTe HAJIOTa ¥ IPUHIUIIOM PaBHOTO (YMEPEHHOT0) HaJIOroBOro 6pe-
meHu. IIpeqaraercst BRIr0UnTh B Hasmorosbiit kopeke Pecry6nvku Benapych
MIPUHIIATI YCTAHOBJIEHVST HAJIOTOB € YYeTOM (haKTHUeCKO# CITIOCOGHOCTH K UX
yIiare.

KiroueBsble CJIOBa: IPYHLNII, IPUHIIMII HAJIOT000/I05KeHMSI, COPa3sMepPHOCTh
HaJIOTO00JTOKeHMS, (paKTHUecKast CITOCOOHOCTD, HAJIOTOBOE OpeMs, yMepeH-
HOe HaJIOToBOe Opemsl.

Legal modeling of individual principles
of taxation as a potential opportunity to level
legal conflicts

Ar. A. Pilipenka
Belorussian State University

Abstract: the article discusses the prevailing scientific approaches on the
principle of proportionality of taxation. Its systemic relationship is justified
by the principle of accounting for the actual ability to pay tax and the principle
of equal (moderate) tax burden. It is proposed to include the principle of taxes
in the Tax Code of the Republic of Belarus, taking into account the actual
ability to pay them.

Key words: the principle, principle of taxation, proportionality of taxation,
actual ability, tax burden, moderate tax burden.

PaszBuTHe CHCTEMBI HAJIOTOOOIOKEHMS CTPOUTCS Ha OTIpe/le/IeHHbIX TPUH-
LMITaX, KOTOPbIe HAXOIST CBOE 3aKperieHle KaK 3aKOHOAATe/IbCTBE, TaK U B
IOKTPUHAIbHBIX MCTOYHMKAX. [JaHHbIe TPUHIIUITBI TPU3BaHbl HUBEIVPOBATD
BO3HMKAIOIIVE MeXAYy KOHTPOIUPYIOIIMMM OpraHaMy ¥ HaJIOTOTIaTe b~

© IMununenko Ap. A., 2023
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KaM¥ KOHMIMKTbI. OMHUM U3 TaKUX MIPUHLMUIIOB SBJISIETCS] IPUHIMATI COpa3-
MEPHOCTY HaJIOT000JIOKEHMST

[IpMHIMUIT COPa3MePHOCTY HAJIOTOOOJIOXKEHMSI B HAYUHbIX MCC/IeI0Ba-
HUSX B HACTOSIIlee BpeMsl paccMaTpuBaeTcsl B paspese MoTpe6HOCTel ro-
CyoapcTBa B COOTBETCTBYIOIIMX (PMHAHCOBBIX pecypcax M BO3MOKHOCTeN
HaJIOTOIIJIaTe/bIIMKOB TaKue MOTPeOHOCTM YA0BIeTBOPUTh. Hampumep,
T. I. BpaTKo BbIZe/sIeT COPa3MEPHOCTb HAJIOTOOOIOKEeHUST TTIOTPEOHOCTSIM
6I0/I3KeTa ¥ COpa3MePHOCTh HAJIOT000/I0KEHMS IUIATEXXHBIM CIIOCOOHOCTSIM
raTeabIimKal.

C TeopeTHueCKX MO3ULINI Mes COpa3MepPHOCTM HaJIOr006I05KeHMST TI0-
TpeOHOCTSIM OofiKeTa B TOM MJIM MHOM BUE, B CBOe BpeMsi, 000CHOBBIBA-
nmack A. A. COKOIOBBIM, KOTOPBII OTMeYas, YTO «B BOIIPOCAX YCTAHOBJIEHMS
HaJIOTOB ¥ COOPOB HEOOXOAMMO UCXOIUTD U3 TOTO, UTO M3BECTHAS A0S Ha-
LIMOHABbHOTO J0X0/1a (Bcerma 6osiee UM MeHee 3HAUMUTe/IbHasl) HeM30eXKHO
IO/DKHA M3bIMATBCS M3 HAPOJHOTO X035/CTBA Ha HY)KIIbI TOCYAAPCTBEHHOTO
yIIpaBJieHNs], M peub MOXeT UIATU TOJIbKO O TOM, UTOOBI U3BSITh COOTBETCTBY-
IOIIYI0 CYMMY CPeJICTB C HayMeHbBIIMM Yy1lep6oM [1Jisl pa3BUTHSI TPOU3BOAM -
TeJIbHBIX CUJI. [Ie10 B TOM, UTO OJHY U Ty YK€ CyMMY CPeACTB MOKHO U3BSITh U
¢ 6OIBLINM, U C MEHBIIMM YILepOOM J1Jis1 pa3BUTHSI TPOU3BOAUTETbHbBIX CUJL.
Ecu mpy omHOJ HAJIOTOBOJ CHCTEeMe OHA M3bIMAETCsI C MEHBIINM YIIepooM,
yeM IIpU IPYTOi, TO B TAKOM Clydyae MOXKHO CKa3aTbh, YTO IMepBas CUCTeMa
COMleJiCTBYET Pa3BUTUIO HAPOLHOTO X0O3SI/ICTBA, @ BTOPAst — 3aTPYAHSIET ero»>.
He/105KHO 3aMeTUTh, UTO IPUBEIEHHbIN aBTOP CTPEMMJICS TIOAYEPKHYTH 3a-
BUCUMOCTbD TSIKECTY 00/I05KeHMSI OT CTeTIeH) 3HAUMMOCTU TOV POJIN, KOTOPYIO
UrpaeT rocyAapCcTBO B 9KOHOMMKE CTPaHBbI.

B coBpeMeHHbIX MCC/IeJOBAHMSIX TIPUHIIUATI COPAa3MepPHOCTH HaJIOr006/10-
JKeHMSI TaKKe M3HAUYa/IbHO PAacCMaTpMUBAETCs] B KOHTEKCTe HeoOXOAMMOCTU
HaJIMUMS y TOCYIapCTBa COOTBETCTBYIOIIMX (PMHAHCOBBIX pecypcoB. [laHHas
MOTPeO6HOCTH KOPPECIIOHAMPYETCS C MpeiesiaMi ero BMelllaTelIbCTBa B YacT-
HYIO KM3Hb IpakAaH, a Takke MpearpuHUMaTeIbCKYIO IesITeIbHOCTDb X03511i-
CTBYIOIIMX CYyObeKTOB. [Ipy 9TOM MepBUYHBIM MTOHMMaHMEM TaHHOTO BMe-
IIaTebCTBA SIBJISIETCSI COPa3MePHOCTh HAIOTO00I0KeHMST KOHCTUTYLIMOHHO
3HAYMMBbIM I1€JISIM OrpaHuuYeHus IpaB 1 cBoboy. Kak ormeuaer /. M. llleknH,
«HaJIOT000I0KeHe He TOIKHO Mapaan30BaTh, a PaBHO ITPEISITCTBOBATh pea-
JM3alyM KOHCTUTYLMOHHBIX ITPaB, HAJIOr000/I0kKeHe He TO/IKHO TaKsKe Tpe-
TMSITCTBOBATD 3aKOHHOV 9KOHOMMYECKOV 1esITeTbHOCTM M HAJIOTO00JIOKeH e
IOJIKHO OBITh 1O 00IeMy MpaBWIy SKOHOMUUECKUII HeITpaabHbIM, T.e. He

1 Cwm.: Bpamko T. /. SkoHOMMYecKasi 000CHOBaHHOCTb HAJIOTOOOIOKEeHMSI: MHOTOo6Gpasue
I0pUANYECKMX TPAKTOBOK Kak rpobsema // Hamorosoe mpaBo B pereHnsiXx KOHCTUTYLIMOHHOTO
Cyma Poccuiickoit @eneparym 2019 roga : mo matepuaiam XVII MeskayHap. Hayy.-[IPakT. KOHD.
29-30 amp. 2020 r., 1. MockBsa : [c6opHUK] / [cocT. M. B. 3aBsiouHnkoBa] ; nop pen. C. I. [Terne-
nsgesa. M. : CratyT, 2021. C. 276.

2 Cokonos A. A. Teopus Hasoros. M. : FOp1HpoP-IIpecc, 2003. C. 162-163.
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MCKasKaThb SKOHOMMUYECKUX pellleHU CyObeKTOB X03sIiICTBOBaHMSI»>. B cBOIO
ouepenb, cripaBeanBo MHeHMe A. JI. KOHOHOBA, UYTO «HAJIOrO00/IOKEHE HE
IOJIKHO OBITh HECOpa3MepHbIM, TO eCTh TaKMM, UTOObI OHO MOTJIO Tapam-
30BaTh peanan3aluio rpakaaHaMy KOHCTUTYIMOHHBIX ITpaB»*. [laHHasI 031~
1yst 6b11a hopManM3oBaHa aBTOpoM B OCO60M MHEHUM K OJTHY 13 ITOCTaHOB-
neunit KoncturyimonHoro Cyna Poccniickoii @eneparyn (ganee — KC PO)°.
Briociiegctsum cam KC PO Beipasmi CBOIO MPaBOBYIO MO3ULIMIO IPAKTUYECKU
aHAJIOTMYHBIM 00pa30oM: «YCTaHOBJIeHMe 3aKOHOZATe/IeM HaJoroB 1 CO0pOB
B OTCYTCTBME KaKUX-TMOO OTpaHNYEHMI TIPOTUBOPEUNT LIeJISIM COLMATbHO-
ro roCygapcTBa, MOJIUTHUKA KOTOPOTO NO/DKHA ObITh HAIlpaBjieHa Ha CO3/a-
HMe YCUIOBUi, 00ecreunBamIINX JOCTOHYIO KM3Hb U CBOOOIHOE pa3BUTHE
yenoBeka. Hasoroob6noxeHue, He yuuTbiBaloliee (h¥MHAHCOBOTO MOTeHIaIa
pPas3IMYHBIX HAJIOTOIJIATE/bIIMKOB, [Tapaau3yloliee peain3alyio rpaKiaHa-
MU X KOHCTUTYLMOHHBIX ITPaB, JO/DKHO ObITh IMPU3HAHO HECOPa3MepPHbBIM»®.

C pasnIMuHbBIMM BapMalMsSIMM BblllleyKa3daHHas npaBoBas mo3unus KC
P® 6b1a moamepskaHa MpeaCcTaBUTENSIMM HaJIOTOBO-IIpaBoOBOit Hayku. Co-
miacHo MHeHMI0 [I. A. CMMUpHOBA IIPUHIMII COPa3MePHOCTM B HAJOTOBOM
cdhepe 3aKIIOYAETCS B TOM, YTO HAJIOTOOOJIOKEHME «HE TO/DKHO Mapain3o-
BaTh peain3alyio rpakgaHaMy KOHCTUTYLMOHHBIX [PaB, B YaCTHOCTH, IIpa-
Ba coocTBeHHOCTU» . U. Y. KyuepoB, CBSI3bIBasI pacCMaTpPUBaeMblii IIPUHITATI
C JOCTVKeHMeM HaJIOTOBOJ CIIpaBedjIMBOCTH, KOTOPbIi TpebyeT M3BeCTHOTO
orpaHnyeHns: GMHAHCOBbIX IPUTI3aHNUI TOCYIAPCTBA, KOHCTATUPYET Cemy-
ouiee: «[IpencTasisieTcs, YTO B COOTBETCTBUM C €0 OCHOBHOJ Meeli, IeiicT-
BUSI 10 0OecIieueHNIo0 Heo6XoaMMoro GMHaHCMPOBAaHMS TyOIMYHOI BIACTH,
B TOM YMCJIe TIOCPeICTBOM YCTAHOBJIEHMS HAJIOTOB 1 COOPOB, TO/IKHBI COOT-

5 Illexun /I. M. HanoroBoe IpaBo rocyaapctB — yyacTHMkoB CHI' (o61iast 4actp) : y4eo.
roco6ue ; ox pen. C. I. ITenenisgeBa. M. : Craryrt, 2008. C. 64.

*0coboe mHeHMe cyaby KoncTuryunonHoro Cyma Poccuiickoii @eneparnyu A. JI. KoHOHO-
Ba Ha rocraHoBjieHne KoncruryunonHoro Cyma Poccuiickoit @engepanyy ot 11 Host6pst 1997 1.
N2 16-I1 «ITo gemy o mpoBepke KOHCTUTYILIMOHHOCTH cTaThu 11.1 3akoHa Poccuiickoit Denepa-
uuu ot 1 anipens 1993 ropa «O T'ocymapcTBeHHOI rpaHuiie Poccuiickoit @enepaiiumn» B pegak-
uyy ot 19 utong 1997 ropa» [DneKTpoHHBIN pecypc]. JocTyn 13 CIipaB.-[IPaBOBOI CUCTEMBbI
«KoncynpraHTIInoc».

S Tlo meny o mpoBepKe KOHCTUTYIIMOHHOCTM cTaThy 11.1 3akoHa Poccuiickoit demepanym
ot 1 ampens 1993 roma «O T'ocymapcTBeHHOI rpanuile Poccuiickoit @emepauinn» B pegakiium
ot 19 utonsg 1997 ropa» [SnextpoHHbIN pecypc] : [Toctanosienue Koncrury,. Cyzna Poc. ®ene-
panuu, 11 Hos16. 1997 1., N2 16-I1. [TocTym U3 CIipaB.-paBoBoit cuctembl «KoHCYnbTaHTILTIOC.

¢ ITo xkanobe rpaxkgaHmHa BaxpyiieBa A. A. Ha HapylleHue ero KOHCTUTYLIMOHHBIX MTPaB
MTOATTYHKTOM «e» IMyHKTa 1 cratby 7 ctaTbu 21 3akoHa P® «O6 0CHOBaxX HAJIOTOBOJi CUCTEMBbI
B Poccuiickoit @enepanyum» [dnekTpoHHbIN pecypc] : Onpenenenne Koncruryu. Cyna Poc.
@epnepauny, 8 urons 2000 r., N2 120-0. JocTyn 13 cripaB.-paBoBoii cucTeMbl «<KOHCYIbTaHT-
[Tnroc».

" CmupHoe []. A. TIpUHIIUITBI POCCUICKOTO HAJIOTOBOTO MPaBa: TeOpeTHuUecKue U MpakTu-
YyecKye acrekTbl (GOPMUPOBAHUS M peanusaluu : JucC. ... A-pa opua. Hayk. CapaTos, 2011.
C. 400.
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HOCUTbCSI C HEOOXOAMMOCTbIO 06ecIieueHNs peain3aluy HaJoToIyIaTesbIIy -
KaMM CBOMX BasKHEMIINX ITpaB ¥ cBoOO. B 1r060M cryuae Hayioru u cOopbl He
IOJIKHBI TTPEISITCTBOBATD peann3aliy 3TUX IpaB U CBOOO, TpuobpeTaTh 3a-
MIPEeTUTETbHbIN VIV KOHGMUCKAIIMOHHBIN XapaKkTep»®.

[TomHOCTBIO COrIaIIasiCh C BblllIeyKa3aHHBIMM aBTOPAMMU, BbICKaKEM TOUKY
3peHMsl, UTO HapyllleHye TPUHLMUIIA COPa3MepHOCTY HAJIOT000I0KeH!SsT, He00-
XOZIVIMO CBSI3bIBATh He TOBKO C COO/TI0IeHieM OCHOBOIIOIATAIONIVX KOHCTUTY-
LIMOHHBIX [IPaB, B TOM YMCJIe, SKOHOMUYECKIUX, HO M OTpPaHNYEHMEM, a TIOPOJA,
Y HEBO3MOKHOCTBIO BBITIOJIHEHMSI PSIia KOHCTUTYIMOHHBIX 00s13aHHOCTE!, B
TepBYI0 ouepeib, 00sI3aHHOCTH T10 YIlJIaTe HajoroB. [Ipy 3TOM, Takoe HeBbI-
TOJIHEeHMe Y TIpeAcTaBuTeNelt HaJIorOBOM HayKu, HOCUT 0ObeKTUBHOE MTOHM -
MaHMe, Ha 4YTO, HarpuMep, ykasbiBaeT /1. B. TiotuH: «Hayorosbie oopeMeHe-
HMUSI, HE COOTBETCTBYIOII/i€e BO3MOKHOCTSIM YaCTHBIX CyObeKTOB, HEM30€eKHO
TIOBJIEKYT He TOJbKO OCO3HAHHBIN OTKa3 OT BefieHMsI obyiaraemMoit esiTesnb-
HOCTH (BJIaJleHMsI 0b1araeMbIM UMYIIECTBOM), HO I MaCCOBbIe YKJIIOHEHMSI OT
yIUIaThl HAJIOTOB»’. B TOHMMaHMM HEKOTOPbIX aBTOPOB Ipeesibl BMelllaTellb-
CTBa rocyapCcTBa B 9KOHOMMUECKYIO AesTeIbHOCTb IPakIaH U CYObeKTOB XO-
351/ICTBOBAHMS MOTYT AOCTUYDb TAKUX KPUTUUYECKUX Pa3MEPOB, YTO CTABUTCS
BOIIPOC He TOJIbKO O BO3MOKHOCTY UCITOJIHEHNST KOHCTUTYLIMOHHO 00s13aH-
HOCTM 10 yIIJIaTe HaJIOTOB, HO 1 00 orpeie/ieHHOl He06X0aMMOCTY ee UTHO-
pupoBaHus. B cBs13u ¢ atum A. W. Xynsko, M. H. Bpoackuii u I. M. bpoackuit
KOHCTaTUPYIOT, UTO «B YCIOBUSIX 3aBbILIEHHOTO (He COOTBETCTBYIOLIETO BO3-
MOSKHOCTSIM 3KOHOMMKM) YPOBHSI HAJIOTOBOTO 6peMeH! YKJIOHeHMe OT yIlja-
ThI HAJIOTOB C 5KOHOMMYECKOJ TOUKY 3peHMs BbICTyTIaeT 00IeCTBeHHbIM O71a-
roM, CIIacarlMM S5KOHOMMKY OT IIOJHOTO pa3Basa. [IomHoe 3aKOHONOoC/TyIla-
HMe TIPU BBITTOJTHEHUY HAJIOTOBBIX 00513aTe/IbCTB WJIM, BO BCSIKOM CTy4yae, He
MCIO0JIb30BaHMe IPMEMOB ONITMMM3ALMM HAJIOTOBBIX IUIaTeXel HEMUHYEeMO
TIpUBeJIO O6bI K TOTHOMY CBOPaUMBaHUIO ITPeATIPMHUMATEIbCKO eI TeTbHOC-
TU, YTO O3HAYAJIO ObI KpaX SKOHOMMKM» L,

HecmoTpst Ha onpee/ieHHYI0 KaTerOpMYHOCTb TPUBEIeHHbIX MHEHMIA, CJle-
IIyeT OTMETUTD, UTO OHU, B OTIpeelIeHHO CTelleH!, aKTyaIM3UPYIOTCS BOIIPO-
COM MpeJienioB (pMHAHCOBBIX TPUTSI3aHMIA TOCYAAPCTBA, KOTOPbIE OIKHbBI ObIThH
Ccopa3MepHbl BO3MOKHOCTSIM I'PaKIaH U CyObeKTOB MpeAIIpMHMMAaTeTbCKOM
nmesitenibHOCTU. Kak ormeuaet A. A. I[nnnmeHKo, «<Hay4HOe COODIIeCcTBO Bce
aKkTMBHee oOpalllaeT BHMMaHMe TOCYAapCcTBa Ha YCTaHOBIeHMe aJleKBaTHbIX
TpeesioB ero GMHaHCOBBIX MPUTSI3aHMI B OTHOIIEHMM TPaKIaH U CYObeKTOB
X03S/iCTBOBaHMSI. B cBeTe BblllIeCKa3aHHOTO MPEACTABIISIeTCS, YTO YCTAHOB-
JIleHMe 00s13aTe/IbHBIX IIaTeKel, a TaKKe M3MeHeHMe UX 3JIeMeHTOB JO/IKHO

8 Kyuepoe U. Y. Teopust HasoroB u c60poB. M. : FOpUHDOP, 2009. C. 177.

° Tromun /. B. Hasiorosoe mpaBo : kypc siekunii. H. HoBropop, 2014. C. 47.

10 Xydakos A. 1., Bpodckuti M. H., Bpodckuti I. M. OCHOBBI HAJIOTOOGIOKEHMS : yuebh. 1oco-
6ue. CII6. : 3n-Bo «EBpomneiickmii lom», 2002. C. 151.
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KOPPEeCHOHAMPOBATHCS C ITOKA3aTeISIMU Pa3BUTUS HALIMOHAIbHOM S5KOHOMMU--
KU ¥ GMHAHCOBBIX BO3MOXKHOCTEJ rpaskgaH M CyObeKTOB X03sI/ICTBOBAaHMSI» L,
10. A. KpoxuHa cCcTeMHBIM 00pa30M MOAXOANUT K pa3pelieHNIo BbIllleyKa3aH-
HOVi Tpo6JieMbl B pyc/ie BbIie/IeHMs CJIeAYIOIMX COCTAaBHbBIX YacTel MPUHLIM -
1a COpa3sMepPHOCTH HAJIOTOOOIOKEHMS : «pa3yMHast JOCTATOYHOCTb YIOBJIET-
BOpEHMS TOCYAAPCTBEHHBIX U 00IeCTBEHHbIX TOTPeOHOCTEN B CMbIC/IE T10-
TOJTHEHMS TOCYIapCTBEHHOM Ka3Hbl; Heupe3MepHasi 06peMeHUTeTbHOCTh
IJISI CPeIHeCTaTUCTUYECKOTO HaJIOTOIIaTe/bIIMKa; COPa3MepPHOCTb CTaBOK
HaJiora peajbHO IIeHHOCTY 061araemMoit 6a3bl, TOUHEE — 9KOHOMUYECKM OTI-
TUMAaJIbHOE COOTHOILIEeHME MeXAY HUMU, He IPOBOLMPYIOLee TIaTebIlKa
OTKa3bIBAThCS OT CBSI3aHHBIX 00j1araemMoii 62301 MaTepuaabHbIX M MHBIX O1ar
VIV YXOAUTD B TeHEBOI 613HeC; Hepa30pUTeTbHOCTD IJIsI 9KOHOMMUUECKY C/1a-
60ro Ha/IOroIlIaTeNbIIKa» 2,

CopasmMepHOCTb BO3MOXKHOCTEN rpakIaH ¥ CYObEKTOB X03sI/ICTBOBAHMUS U
JKeJlaHUs TOCYIapCTBa IMOTYYUTh He0OXOAMble leHeXKHbIe CPeiCTBa /1J1sI BbI-
TOJTHEHMS BO3JIOKEHHBIX Ha HETO 3aJ7lay TeCHO CBsI3aHa C MIPUHLIUIIOM yJyeTa
(dakTrueckoit crroco6HOCTHM K yriaTe Hayora. CyliHOCTb JAaHHOTO MPUHINUIIA
3aKJII0YaeTCs B TOM, UTO ITPU YCTaHOBIEHUY (DUCKAIbHBIX IJIaTekelt 3aKOHO-
JaTesb OJKeH MTPMHUMATDh BO BHMMaHMe (PaKTUUYecKyr CIIOCOOHOCTh HAJIO-
rOIIaTeAbIIMKOB UX YIJIaYMBaTh.

OpueHTUpPaMM ITPU peaTn3alyy MPUHIMIIA yueTa haKTUUeCcKoii ClTIoCOOHO-
CTU K yIUIaTe HaJIoTa yKe IoJIiroe BpeMsi CIy>KaT Bceobiast gexiapaius npas
YyeyjoBeka U rpaxkgaHuHa 1948 r., a Takke MexIyHapOaHbIN ITaKkT OT 16 me-
Kabpst 1966 1. «O6 3KOHOMMUUECKHUX, COLMATbHBIX 1 KyJIbTYPHBIX ITpaBax», e
CKa3aHO, YTO Kask/blii MMeeT ITPaBo Ha JOCTOIHOE CyIlleCTBOBaHMe [1Jis ce6s1 1
CeMbMu, y 4eloBeKa AO/KHBI OCTaBaThCs HE TOJIbKO JJOCTATOYHbIE CPefCTBa IJIst
ToAAep>KaHMsI KU3HeIesITeTbHOCTM ce0sl  CBOeii ceMbi, HO M ITpaBoO Ha He-
MpepbIBHOE YIyUllIeHe YCIOBUI >KM3HM, 8 TOCTOMHBINI YPOBEHb XKM3HU CEMbU
IOCTUTAETCS MPesKIe BCEero 3a CYeT JOCTAaTOYHOTO YPOBHSI 3apab0THO TIIaThI
ee YJIeHOB. B pa3BuTHe TaHHbBIX MTOIOKeHUi oTMeTuM MHeHMe E. EdppemoBoit,
KOTOpAas CIIpaBeIMBO OTMeuaeT, YTo «(aKTuueckast CIoCOOHOCTh HAJIOTOTL/Ia-
TeNbIIMKA K yIUIaTe Hajora IpeArosaraeT Hajinune y cyobeKTa peaabHOI BO3-
MOYKHOCTY MICITOJIHEHMSI HAJIOTOBOT'O 00s13aTeTbCTBA, YIIJIaTa Hajlora He J0JIK-
Ha MMOJTHOCTHIO JIMIINUTD HAJIOTOIIaTebILIMKa IPUHAAJIEXAIero eMy 10X0a,
obecrieunBaloOIero JOCTOMHOE CyIecTBOBaHMe ((PyHKUMOHMpOBaHMe)»!3. C
tTouky 3penust [1. II. CynsieBoit, «<IIPUHIIAII yueTa (GaKTUIeCKOoi ClTIOCOOHOCTI
HaJIOTOIIaTe/bIMKa K yIIaTe HajloTa HarpaB/ieH Ha TO, YTOObI IPUHSITh BO

1 [Tununenko A. A. TIpaBoBble acIeKTbl 9KOHOMUYECKOI 060CHOBAHHOCTM (UCKATbHBIX
riatexeii // IlpaBo.by. 2017. N2 1. C. 73.

12 Kpoxuna FO. A. IIpyHIMIT 9KOHOMMUYECKOV 060CHOBAaHHOCTY HAJIOTa B IPaBOBbIX MO3M-
nusix KC P® // Hanorosepn, 2004. N2 7. C. 6-17.

13 E¢ppemosa E. K BOITpoCy 0 BO3MOKHOCTY GasiaHca YaCTHBIX M TyOIMUHbBIX MHTEPECOB ITPU
MIpMMeHeHU! Mep HaJIoroBOTo MpUHYKAeHus // Xo3siicTBo u nmpaso. 2018. N2 1. C. 125.
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BHMMaHMe MaTepuaibHOe MOJIOKEHNEe HaJIOTOIIaTebLIMKOB U B 3aBUCUMO-
CTY OT 3TOTO UCYMUCIUTb CYMMY Hajiora»'4.,

B nmoHMMaHUM OTE/bHBIX aBTOPOB IMPUHIMI (DaKTUUECKO CTTOCOOGHOCTH
K YIIJIaTe HaJiora IpsSiMO KOPPeCIIOHAMPYETCs He TOJBbKO ¢ ITpobaeMaMu 6o
HEBO3MOXXHOCTBIO €r0 YILIaThbl, HO M C ITOCTAHOBKOJ BOIPOCA O NMPU3HAHUM
HaJIora, He YYMUTHIBAIOILEr0 BO3MOXXHOCTH €ro yruiaThbl, 3aKOHHbIM. Harpu-
mep, O. W. [Io/rorosioB yTBepsKIaeT, UTO «JIeTMTUMHbBIN HaJIor, MoaJexxali
yIiaTe B GI0/KeT, JO/KeH ObITh COM3MePUM C TOXOA0M HaJOTOIIaTebI-
Ka KaK OT KOHKPeTHOTO 00beKTa HaJIOr006/I05KeHMST, TaK U OT 0XO0/1a HaJIOT0-
TJ1aTeablMKa B iesioM. Heob6xoammo Takske, YTOObI IOC/Ie YIJIaThl HAJIOTOB Y
HaJIOTOIJIaTe/bIIMKa OCTaBaaach CyMMa IOX0a, AOCTATOYHAS HE TOMBKO [JIs1
00CTY>KMBaHMS Y COXPAHHOCTM COOCTBEHHOCTH, HO U JIJ1SI €e TIPUYMHOXKeH S,
B LIEJISIX peaJibHOM BO3MOKHOCTM YIUIAThl HAJIOTa B MOWIEAYIOIINX HAJIOT0-
BBIX Ilepuoax. B mpoTMBHOM cityyae, eciv pa3mMep Hajlora B HaJIOTOBOM Iie-
puoe oKaskeTcst 60sbIile, ueM (aKTUUeCKUII JOXO/, 38 BBIYETOM HEo0X0mu-
MbIX PaCXOA0B, HAJIOT TPaKAaHaMM BOCIIPUMMETCSI KaK HeIIOCUIbHAsI Harpy3-
Ka. HanororaTeapiuky 6yayT BHIHYKAEHBI JIMOO MCKATh CIIOCOOBI yXO/1a OT
HaJIOTOB, JINOO OTKA3bIBAThHCS OT BJIAIEHMS TOV COOCTBEHHOCTDIO, C KOTOPO¥i
OHM He CMOTYT yIuIauuBaTh Hajor»'. A. C. CTpy>KKOB, uccienys GakTUUeCcKyIo
CITOCOGHOCTh KOHKPETHOTO HaJIOTOIIaTeNbIMKa YIUIATUTb eMHbI/ HaJIOT,
CTaBUT IOJ, COMHEHMeE 3aKOHHOCTb JAaHHOTO IIaTeXa B KOHTEKCTe OTCYTCT-
BUSI OTHOTO M3 OCHOBHBIX 3JIEMEHTOB Hajiora — 00beKTa HaJOT000I0KEeHMSI :
«Eciu pasMep eqMHOTO HaJlora B HAJIOTOBOM Iepuojie OKa3biBaeTcs 60JIblile,
yeM (aKTUUeCKMii JOX0Z, 3a BbIYeTOM HeOOXOMMBbIX PACXO/I0B U TaKasl CUTY-
alys MOBTOPSIETCS OT OJHOTO HAJIOTOBOI'O MepMOoAa K APYromy, TO peub UAET
y>Ke He 00 OTAe/IbHbIX HeyIauyHbIX HAJIOTOBBIX IepUoax, a O cucTeMaTuye-
CKOJ HEBO3MOXXHOCTM ITOJIYYUTh BMEHEHHBI T0XO, 13-3a HeITOCUIbHOM Ha-
JIOTOBOJI HArpy3Km»'°.

CrnenyeT Takke OTMETUTD, YTO OTAEIbHBIMU UCCIAEN0BATENSIMU TIPUH-
uum (pakTMueckoit CrIoCOOHOCTY K yIlJIaTe Hajiora yCMaTpUBAETCsl TOIbKO
B OTHOLIEHUM TOCYIapCTBa, OTPULIAS BO3MOXKHOCTY €ro MPUMEeHEeHUs K Ha-
Joromnatenbuuky. Hanpumep, A. . Xyaskos, M. H. bpoackwuii, I'. M. bpon-
CKUIA B paMKaxX MPUHLMIIA MaKCMMaabHOTO y4YeTa MHTEePECOB 1 BO3MOXXHO-
CTelt HaJIOroIUIaTe/bIIMKa OTMEeUaloT, YTO OH «SIBHO He COOTBETCTBYET Jieli-
CTBUTEJIbHOCTYU U SIBJISIETCS MOIIBITKOM BbIIATH JKejlaeMoe 3a JeiCTBUTEIb-
Hoe. CKopee HA000POT\ — B peasibHO KU3HM MMeeT MeCTO «ITPUHIIMIT MaKCH-
MaJIbHOTO y4yeTa MHTEePEeCOB rOCyAapCTBa IyTeM UTHOPUPOBAHUSI MHTEPECOB

4 Cynsesa [I. /1. CooTHOIIeHMe (YHKIIMIT HAJIOTOBBIX BBIUETOB 1 (DyHKLMIT Hasioros // Ha-
noru. 2012. N2 5. C. 20.

15 TTonzononos O. M. O HeKOTOPBIX BOPOCAX BMeNIaTebCTBA FOCYIapCTBa B YaCTHYIO cde-
py Hasororartenbiiyka // I'paxkpanmu u mpaso. 2016. N2 9. C. 69.

16 Cmpyxckos A. C.YueT paKTUUeCKOI CITOCOOHOCTH YIUIATUTD €IVHbIN HaJloTa Ha BMEHEH -
HbIIi moxon // Hanmorossie criopbl: Teopus 1 rpakTuka. 2005. N2 12. C. 53.
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HaJIOTOILIAaTeNbIIMKa»!. B TO ke BpeMst UTHOPUPOBaHME MHTEPECOB HAJIOT0-
TUIaTeNIbIIMKA Y TAaHHBIX aBTOPOB HE HOCUT aOCOJTIOTHbIN XapaKTep, a, B OIpe-
JleJIEHHO cTeIleHM, 000CHOBBIBAETCSI 0OBEKTUBHOI HEOOXOAMMOCTbIO IOCy-
JIlapCcTBa YBeIMUMBATh YPOBEHDb HAJIOroo0mokeHus : «['ocymapcTBO mocpencT-
BOM HAaJIOTOB CTPEMMUTCS IOOBITh ce6e KaK MOKHO OOJIbIlle IeHeT, MCXOs U3
TIPeIIIONIOKEHNSI, YTO UeM OHO O6oraue, TeM JIydllle Kak AJj1s1 Hero caMoro, TaKk
U 17151 0011eCTBa, MOCKOJIBKY O0oraToe rocymapcTBo 3(pdeKTrBHEe! OCyIecTB-
JseT cBoM QYHKILMM U OOJIbIlIe MOXKET JaTh O0IeCTBY (O0JIbIlIe BIOKUTD MH-
BECTUIIMI B pa3BUTME SKOHOMMKH, 3HAUNTEIbHEN OYIYT BCSIKOTO Pojia rocy-
IapCTBEHHbIE TIEHCUM U TTOCOOMSI, JIydllle OymeT obecrieueHa oOIIeCTBeHHAs
6e30I1aCHOCTb, JIy4llle OyIeT OCYIIeCTBIISITbCS ITPaBOCYIME U T. I1.)» '8, MHeHIe
IAaHHbBIX aBTOPOB ellle pa3 IO TBePKIAI0T, UTO B OCHOBE IIPAaBOBOI'0 COAEPIKa-
HMSI TPUHIIUIIA GaKTUUECKOM CITOCOOHOCTH K YIIaTe HAIOTa JIEXKUT M3BeUHast
IuieMMa, TO eCTh ITOMUCK O6asaHca MyoJIMYHOrO ¥ YaCTHOTO MHTEPECOB: roCy-
IapCTBa, C OJHOV CTOPOHBI, M MHTEPECOB HAJIOTOILIATEbIIKOB, C IPYTOIA.

B0O3MOXKHOCTY HAJIOTOTIIaTe/IbIIMKA Y4aCTBOBAThb B GMHAHCHMPOBAHUM I'O-
CyIapCTBEHHBIX PACXOA0OB OMOCPEAYIOTCS MPUHIIMIIOM PAaBHOTO HAJIOTOBOTO
6peMeHM, KOTOPbIN MO3BOJISIET B PABHOM CTEIIEHM COM3MEPSITh IIJIaTeKeCro-
COOHOCTH M peasbHOCTh HAJIOTOTIATe/IbIINMKA B BbIIIEyKa3aHHOM IIpollecce.
B cBoe Bpewms, H. Y. TypreHeB oTMeuain ciienyolee: «Bce rpakmaHe noib3y-
I0TCSI BBITOJTaMM OOIIIeCTBa, ClIeA0BaTeIbHO, BCE TO/KHBI CITOCOOCTBOBATD CO-
XpaHeHMI0 OHOTO0. Kaxkaplii 13 rpaskaaH, HaXOAsICh MO, 3alIUTOI0 ITPaBUTEb-
CTBa U 3aKOHOB, 00sI3aH JIe/IaTh ITOKePTBOBAHMSI, COpPa3MepHbBIE €r0 COCTOSI-
HUIO, 15 TIoAAe P>KaHMsI CEero IMMPaBUTENIbCTBA U CMX 3aKOHOB. OJHUM CJI0BOM
BCe JIO/IKHBI CIIOCOOCTBOBATH OJ1ary Bcex»!®. [IpMHIIUIT paBHOTO HAJIOTOBOTO
6pemMeHM B chepe HAJIOTOBBIX OTHOILIEHMI COIJIACHO ITpaBoBoii mo3uiumu KC
P® o3Hayvaer, B YaCTHOCTH, UTO He AOMYCKAETCS YCTAHOBJIEHME HOCSIINX AU~
CKPUMMMHALIMOHHBIM XapaKTep MPpaBUjI HAJIOTO00I0XKEeHMSI, B TOM UMCJIe B 3a-
BUCMMOCTM OT OPraHM3aIMOHHO-IIPaBOBOI (OPMBI 1 XapaKTepa (comepska-
HUST) TIpeAIIPUHMMATETbCKO eI TeTbHOCTY HaylororiaTenbinykos?’. B 2020 T.
B OJJHOM M3 CBOMX OITpefeneHn’i 1o HajoroBbiM aenaM KC PO BriepBbie He
chopMyIMpoOBa, HO YIOMSIHYJI IIPUHIIAI YMEPEHHOCTM HAJIOTOBOTO Opeme-
H1?!, 4TO, IT0 HAllleMy MHEHMIO, 60jIee COOTBETCTBYET JIeiICTBEHHOI peann3a-

17 Xyosxos A. ., Bpodckuii M. H., bpodckuii I. M. Vkas3. cou. C. 152.

18 Tam xe. C. 138

19 Typeenes H. M. OnibIT Teopun Hasoros. CII6. : Tum. B. IlnaBuibinyukoBa, 1819. C. 45-46.

0 TIo mey 0 MpoBepKe KOHCTUTYIIMOHHOCTY TIOTIOKeHMIT a63a1]a BTOPOTO IyHKTa 2 CTaThU
18 u crarbu 20 3akoHa Poccuiickoit @enmeparnyu ot 27 gexabpst 1991 roma «O6 ocHOBax HaJIO-
roBoii cucreMbl B Poccuiickoit @enepanyn» [dnekTpoHHBIN pecypc] : [TocraHoBneHNe KoHcTH-
Ty1. Cyma Poc. ®enepanuu, 21 mapra 1997 r., N2 5-I1. locTyn U3 CIipaB.-PaBOBO CUCTEMbI
«KoncynbranTIlnioc».

21 06 oTkase B INPpUHATUN K PACCMOTPEHUIO SKa100BI Tpa’koaHMHa HPEKCI/IHa Buranus

MuxaiisioBuya Ha HapylieHne ero KOHCTUTYLIMOHHBIX IIpaB 3aKOHOM ropoga MockBsI «O Ha-
JIore Ha MMYI1IeCTBO (I)I/I3I/I‘leCKI/IX JIMO» BO B3aMMMOCBS3U C ITOAITYHKTOM 3 ITYHKTa 2 ctatby 406
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LMY TIPUHIATIA COPAa3MEePHOCTY HAJIOTO00I0KeHSI B KOHTEKCTe AOCTVKEeHUST
OITMMAaJIbHOTO OajlaHca MeXIy IMMOTPeOHOCTSIMM TOCYyIapCTBa B (pMHAHCOBBIX
pecypcax ¥ BO3MOKHOCTSIMYM HaJIOrorviaTeablKa UX IPefoCTaBUTh, AaXkKe B
MNpUHYAUTeNbHOM Nnopsiake. Kak cripaBenyio otmeuaet O. O. JKypaBsiieBa, co-
60 eHNe IPUHLIMITA YMePeHHOCTH HaJIOr006/105KeHUST TTI03BOJISIeT «obecte-
YUTh YMEPEHHOCTb ITPaBOBOTO BO3/EMCTBUS, JOCTUTHYTh OaJaHCca YaCTHOTO
U IyOJIMYHOTO MHTEPECOB, B TOM UMCJIe B HAJIOTOOOIOKEHMUM»22,

Bo MHorom ¢akTuyeckasi ClocCOOGHOCTb K yIIJIaTe Hajiora OIpejesseTcs
YPOBHEM HaJIOTOBOJi HAarpy3ku (HaJI0TOBOTr0 6peMeH1), KOTOpast Takyke JT0JIK-
Ha COM3MePSIThCS C BO3MOYKHOCTSIMM HaJIOTOIIaTeNblMKa. BennunHa Hamo-
rOBOJi Harpy3Ku, ornpepesieMasi rocyLapCTBOM, JO/DKHA MTO3BOJSTh HAJIOTO-
TJIaTeNbUMKY MMEThb TaKoi JOX0J, IoC/Ie YIIaThl HaJIOTOB, KOTOPbIi obecre-
YyMBaj 6bl €My TOCTOHYIO XU3HeesITeTbHOCTD JJ151 TpaskAaH M HOpMabHOe
(yHKUIMOHMpPOBaHMe OJ1s1 CyObEeKTOB O6u3Heca. Kak crpaBenjaMBO oTMedaeT
I. B. Cepena, «<IIpMHIIUIT COPAa3MEPHOCTY HAJIOTOOOIOKEHMS OTIpeesseT Be-
JVYMHY HAJIOTOBOTO 6peMeHM MCXO/Isl U3 TIaTeXXHO CITOCOOHOCTH TIIaTesb-
KA U MMEIoIMX MeCTO HaCyIIHbIX TOTPeObHOCTe 0611IecTBa, C y4eTOM BO3-
MOKHOCTM peann3aluy miaTeabIMKOM CBOMX OCHOBHBIX IIPaB, B TOM YMC/Ie
Ha MepCIIeKTMBHOE SKOHOMMYECKOe pa3BUTHE»?,

C mpaBOBOJI ¥ IIPUKJIATHON TOUEK 3PEHMUSI XOTEI0Ch ObI OTMETUTD, UYTO I10-
CJlelHYe HOBeJUIbl 6eJI0PYyCCKOTO 3aKOHOJATebCTBA, HAallpaBeHHbIe Ha yBe-
JMYeHye HaJoroBOro 6peMeHM (Harpumep, pOCT YPOBHSI HAJIOTOBBIX U3bsI-
TUIA IO HAJIOTY Ha MPUOBLIL U MOJOXOTHOMY HaJIOTy € GMU3UUECKUX JINLL; 15T
OopraHu3aluii — 1o HaJoTy Ha NMpUObLUIb) CBUIETENbCTBYET 00 OIpeieIeHHOM
UTHOPMPOBAHUM IIPUHIIMIIA COPA3MEPHOCTY HAJIOTOO0I0KEHMSI, B TOM UMCIIe
€ro MepBUYHOI COCTaBJISIIONIEN — PaKTUIECKOH CTTOCOOHOCTM HAJIOTOTIATE -
IIMKa K yriate GucKaabHbIX TUiaTexxeil. [lo HaleMy MHeHMIO, 3aKOHOIaTe-
JII0 TIPY YCTAHOBJIEHUY HAJIOTa AO/IKHO YUMTHIBATHCS 9KOHOMMUYECKOE COCTO-
sTHM€e U TUIaTeXeCII0COOHOCTDb TOr0, KTO OyJeT Mpy3HaH MOTeHI[MaIbHbIM Ha-
JIOTOTJIATENBIIMUKOM, T.€. ero (haKTUUeCKyI CIIOCOOHOCTD K yIiaTe Hajora.

[To nToram mpoBeieHHOTO MCC/IeOBAaHMS MOXKHO CIIe/IaTh CJIeAyIoLIe OC-
HOBHbIE BbIBOZbI.

1. B HacTosiiee BpeMsl IIPUHLIMIT COPa3MepPHOCTM HAJIOTO06I05KeHUST HO-
CUT CUCTEMHBI (KOMIUIEKCHBIN) XapaKTep, HAy4YHOe MOAeIMpOBaHue KOTO-
POTO OCYIIECTB/SETCS] B paMKax MIPUHIIUIIOB yueTa paKkTUueCcKoii Crioco6HO-

Hanorosoro kogekca Poccuiickoit @enepaiiyy u yactbio 2.3 ctaTbu 4.1 3akoHa ropoga MoCKBbI
«O Hasore Ha MMYILECTBO OpraHM3aluii» [IneKTPOoHHbI pecypc] : Onpenenennue KoHcTuryi,.
Cygna Poc. ®enepanyu, 12 Hos16. 2020 1., N2 2596-0. JocTym U3 CIpaB.-IIPaBOBOt CUCTEMBbI
«KoncynbranTIlnioc».

22 )Kypasnesa O. O. TIpUHIIMIT yMEPEHHOCTM HAJIOTOBOTO OpeMeHN: 1e6toT B akTax KoHcTn-
tyuyoHHoro Cyna P® // Hanorosen,. 2021. N2 9. C. 28.

%5 Cepeda I'. b. DXOHOMMYECKME TIPUHIIUITBI HAJIOT000I0KeHMs // Hajioru 1 Haimoroob;1o-
skenme. 2012. N2 7. C. 75.
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CTU HaJIOrOTUIaTebIIMKa K yIIJIaTe 00s13aTe/IbHbIX IIaTeXei M MpUHLMUIIA
paBHOrO (YMepPEeHHOTr0 HaJIorOBOTO OpeMeH!).

2. Borpoc yueTa 5KOHOMMUYECKOTO COCTOSTHMS U TIIaTeXeCIOCOOHOCTY TOTO,
KTO Oy[ieT Mpu3HaH MOTeHLMaTbHbIM HAJIOTOTIATEIbIIMKOM, TPeOyeT Aab-
Hejilero, 6ojee rry00OKOTo M3yUeHMs M pa3paboTKM KPUTEPUEB, TTO3BOJISIIO-
VX YCTAHOBUTD CIIPaBeIIMBbIN 6aaHC MeXay MOTPe6GHOCThIO TOCYAapCcTBa
TOJIyYUTh HAJIOT U (DaKTUUECKOI HAJIOTOCIIOCOOHOCTDIO TIIaTebIIMKa. ITO, B
CBOIO OuYepeb, MPU3BaHO HUBEIMPOBATh KOHQIMKTHOCTb MEKAY rOCy1apCT-
BOM ¥ HaJIOTOTIaTe/bIIMKAaMM ¥ CTIOCOOCTBOBATH ITOCTPOEHMIO ONTTUMAaJIbHOIA
MoZe B3aMOOTHOIIIeHNS BbIllIeyKa3aHHbIX CYObeKTOB.

3. B KoHTeKcTe 000CHOBAHHOTO OrpaHMuYeHMs GMHAHCOBBIX ITPUTSI3aHMIA
rocygapcTBa B OTHOILIEHUYM HaJIOTOIIATEbIIMKOB To/IaraeM liesecoobpas-
HbBIM IOTIOJIHMUTH Hasmoroselit Kogekce Pecrryonuky benapych MpUHIIMIIOM CO-
pa3MepHOCTY HAJIOTO006/I03KeHUST B KOHTEKCTE TOT0, YTO TIaTebIIKY HaJIO-
roB, cO0POB (IOLIIMH), MHBIX 00sI3aTeIbHBIX TJIaTEXel JOIKHbI HECTU 00sI-
3aHHOCTbD I10 yIjIaTe (PUCKaJIbHBIX IJIaTeXkel copasMepHO cBoelt dhakTuue-
CKO¥1 CITIOCOGHOCTHM K UX yIIJIaTe.
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06 oTkase B MIPUHSITUM K PACCMOTPEHMIO 5KaI00bI rpaxkaaHnHa ITpekcuHa Bura-
g MuxaiinoBuua Ha HapylleHMe ero KOHCTUTYLMOHHBIX IIpaB 3aKOHOM ropoga
MockBbI «O Hajore Ha UMYIIECTBO GU3NIECKUX JTUI» BO B3aMMOCBSI3M C ITOAITyHKTOM
3 mynkra 2 ctatbyu 406 Hanorosoro komekca Poccuiickoii @emepauyiu 1 4acToio 2.3
cratby 4.1 3akoHa ropoga Mocksel «O Hajore Ha MUMYLIeCTBO OPTaHU3aluii» [Dnek-
TPOHHBIN pecypc] : Onpenenenue Kouctutyu. Cyna Poc. ®eneparinu, 12 Hos6. 2020 1.,
N2 2596-0]. — JocTyt 13 cripaB.-11paBoBoii cucTeMbl «KoHCymbTaHTILTIOC.

Oco6oe muenme cynbpy KonctutyionHoro Cyna Poccniickoit @eneparnyn A. J1. Ko-
HOHOBa Ha mnocraHoBneHne KoncrurynmonHoro Cyma Poccuiickoit @epepaunm Ot
11 Hos16pst 1997 1. N2 1611 «ITo meny o IpoBepKe KOHCTUTYIIMOHHOCTY cTaThy 11.1
3akoHa Poccuiickoit @enepanuu ot 1 anpesnst 1993 roga «O T'ocymapcTBeHHOT rpaHu-
ue Poccuiickoit @epepanun» B pegakuuu oT 19 uionst 1997 roma» [DneKTPOHHbIN
pecypc]. — locTyI 13 cripaB.-IIpaBoBOii cucteMbl «KoHCynbTaHTILTIOCY.

ITo meny 0 mpoBepKe KOHCTUTYIIMOHHOCTM TTOJIOKEHMI1 a63alia BTOPOro MYHKTA 2
cratby 18 u cratby 20 3akoHa Poccuiickoii @emepauyn ot 27 gekabps 1991 roma «06
OCHOBAax HaJIOroBOJ cucteMbl B Poccuiickoii @epepannm» [IeKTPOHHBIN pecypc] :
[MocranoBnenne Konctury. Cyna Poc. ®epeparuu, 21 mapra 1997 r., N2 5-I1]. - To-
CTYII U3 CIIpaB.-MIpaBoBoIi cucTeMbl «KoHcyabTaHTIImIOCY.

[To geny o mpoBepKe KOHCTUTYLIMOHHOCTU cTaTby 11.1 3akoHa Poccuiickori @e-
nmepauuu ot 1 anpesns 1993 roga «O I'ocymapcTBeHHOI rpanuiie Poccuiickoit @enepa-
uvn» B pegakuuu ot 19 mronst 1997 roga» [OnekTpoHHBIN pecypc] : IlocTaHOBIEHNE
Koncruryn. Cyma Poc. ®emepanyn, 11 Hos16. 1997 1., N2 16-I1. — [JocTym M3 CIIpaB.-
npaBoBo¥i cucTeMbl «KoHCyabTaHTILTIOCY.

ITo sxano6e rpaskpaHnHa Baxpyiea A. A. Ha HapylIeHMe ero KOHCTUTYIIMOHHBIX
MpaB MOAITYHKTOM «e» IMMyHKTa 1 ctaTtby 7 ctathy 21 3akoHa PO «0O6 ocHOBax HaIO-
roBoit cuctembl B Poccuiickoit @enepaiiun» [neKTpOHHbBIN pecypc] : OnpeneneHne
Koncrutyn,. Cyna Poc. ®epepanuu, 8 utons 2000 r., N2 120-0. - [TocTym u3 Crpas.-
MpaBoBoii cucTembl «KoHCynbTaHTILIIOCY.
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MPUNOXEHWE K XXYPHAY
PaboTbl nobeautenen CTyaeHYeCcKoro KOHKypca
«LlmBMNM3aumMOHHbIE nCcCcnenoBaHMS

rocygoapCrBeHHOCTU»

IMpomomskaeM my6iauKanyy paboT mobeauTeneil CTyJeHuYeCKOro KOHKypca
«IMBUAM3aLMIOHHbIE MCC/IeL0BaHMS FOCyLapCTBEHHOCTI», IPOBEAEHHOTO B
pamKax H06useitHoit oceHHell HayyHOI ceccuu «KynbTypHO-1MCTOpUUYECKIiEe
TpagULIY [IpaBax», MOCBSIeHHOI 60-1eTuio Kadeapbl TEOPUM 1 UCTOPUU I'O-
CyZapcTBa M rpaBa BopOHEXXCKOro rocyapCcTBeHHOT0 YyHUBepcuTeTa. B aTom
BbInycke «IIpunokenus K XXypHay» mpeacTaB/ieHbl paboThl, TOCBSIIIIEHHbIE
MCCIeJOBAaHMIO OCOOEHHOCTEN aHTUUHO rOCyIapCTBEHHOCTH U ITpaBa.

VIK 340

TMOJINCHAS CUCTEMA
VIIPABJIEHUSA AHTUYHOCTHU
KAK OCHOBA 3AIAIHBIX TEMOKPATUIA

A. A. SIkoByieB
BopoHexcckuii zocydapcmeetHolli yHugepcumemnm
[Moctynmna B pemakiyio 19 Hosi6pst 2023 T.

AHHOTAIMS: B CTaThe PACCMaTPUBAIOTCS 0COGEHHOCTHM JeMOKPATUUECKOTO
YCTPOIICTBa aHTUYHBIX MOIMCOB. Ha mpumMepe AbMH aHaMM3upyeTcs rocymap-
CTBEHHbBINI MeXaHU3M JeMOKpaTun. [loguepKuBaTCs OTAUIUS aHTUYHON
OpraHu3aluy roCyqapCTBEHHOTO YIIPaBAeHUS OT APeBHEBOCTOYHOIA.

KnioueBsble c/IoBa: AHTUYHOCTb, AQUHCKMIA TIONC, JeMOKPATHS, UHAVBUITY -
aIM3M, 9KKJIeCCHS, TeIMUIAs.

THE POLICY MANAGEMENT SYSTEM
OF ANTIQUITY AS THE BASIS OF WESTERN
DEMOCRACIES

A. A. Yakovlev
Voronezh State University

Abstract: the article discusses the features of the democratic structure of
ancient polis. The state mechanism of democracy is analyzed on the example
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of Athens. The differences between the ancient organization of public
administration and the ancient Eastern one are emphasized.

Key words: Antiquity, Athenian polis, democracy, individualism, ecclesia,
Helieia.

KpbinaTeiit pumcknii agpopmusm: «CTosi Ha Ijieyax TMraHTOB» (Nanos
gigantum humeris insidentes) riacuT o npeeMCTBEHHOCTM B ITO3HAHUU. JTa
(bpasa oTHOCUTCS B MOITHON Mepe U K aHTUUHOMY IOCyJapCTBY U IIpaBy, KO-
TOPOeE 3aJI0KMJI0 OCHOBBI IOPUCTIPYAEHLIMM Ha MHOTHe BeKa BIiepen. B ucro-
pUM HEBO3MOXXHO OTBICKATh ITPaBOBOI CUCTEMbI, KOTOpasl MMesa Obl CTOb
LIMPOKOeE BJIMSHME Ha Apyrue Haponbl. M. A. ITOKpOBCKNUIA Tncal O BAUSHUN
PUMMCKOTO IIPaBa, IlepeHsIBIIero MHOToe OT IPeuecKoro: «SIBUBLINCH CUHTE30M
BCEro IPUANYECKOro TBOpUeCTBa aHTUYHOTO MMPA, OHO JIEITIO 3aTeM B Ka-
yecTBe QyHAAMeHTa J1Jis IPaBOBOT0 Pa3BUTHSI HOBbIX HAPOJ OB, U B KAUeCTBe
Takoro GbyHJaMeHTa, 001ero il BceX Hapo#oB 3araiHoii EBpOIbI, OHO 13-
y4aeTcs moBceMecTHO — B lepmanun, @panuym, tanumu, AHIIUA U T.10.»L

Kak 13BecTHO, aHTMUHOMY TIepMOIy OblJIa MPUCYIIA ITOMUCHAST CUCTEMA.
biaromapst reonoauTUYeCKUM, KyJIbTYPHBIM U COLMATBbHO-3KOHOMUYECKUM
(akTopam oHa npmobpena UHAVMBULYTUCTUUECKIE YEPTHI B IIOTUTUIECKOM
cdepe B oT/IMUMe OT JeCIIOTUYECKMX TocyaapcTB JIpeBHero BocToka, KOTopbie
OCHOBBIBA/IVCh Ha [IOJITHOM IIOAUMHEHUM Y YPAaBHUBAHMUY BCEX MHIOUBUOB I1e-
per I1LI0OM IOCyLapCTBEHHOTIO alrapara U MmoHapxa. [lo3gHee Takoe neMo-
KpaTUYHOEe TOoCyJapCTBEHHOE YCTPOICTBO OKA3a/I0Ch HECTTIOCOOHBIM ITPOTH-
BOCTOSITb B BOEHHOM COIIPOTUBJIEHMN MeHee aMUHUCTPATUBHO Pa3BUTHIM
rocyzapcTBam, ONMPaBIIMMCS UCKIIOUMTENIbHO Ha CUITy ITogumHenus. Ho pas-
BUTME JIMYHOCTU Uepe3 BeKa CHOBA MPUBEIO K He0OXOIAMMOCTH yUacTus Ha-
poza B roCcygapCTBEHHOM YIIpaBIeHUU, peannsalyuy ero Boinu. Vimes paBeH-
CTBa ¥ CBOOOABI BO MHOTOM OblJIa pelIMIIMPOBaHA 13 YCTPOCTBA TOCYIAPCTB
HOpesHeli I'petyn. [ IOHMMAaHMS JeMOKPAaTUUECKMUX OCHOB COBpEMEHHBIX
3amagHbIX FOCYAAPCTB HEOOXOAMMO U3YUUTh 6A30BbIe IPUHITUIIBI, 32JTOKEH-
Hble ellle peBHerpeueckMMu yueHbIMu-buiiocopamu 1 BOIIIOIIEHHbIE B TT0-
JIUCHBIX 1€MOKPATHUSIX.

ViMeHHO B IrpeuyecKkoil UVMBUIN3ALNUN, TOe HaceleHe IIPOXKUBAJIO Ha He-
OO0JIBILION TEPPUTOPUM U OBUIO TECHO CBSI3aHO CHavasla KPOBHBIMM y3aMU, a
3aTeM 1 OGIIHOCTBIO ObITA, MOSIBMIACH TOTPEOHOCTH B CO3JaHNUM TOCYHAPCT-
Ba, KOTOPOE BBIPAXKaJI0 MHTEpeChl Bcex rpaxkaaH. O6IIecTBO MOMMCOB OCHO-
BbIBAJIOCh Ha IIPMHLUIIAX PABEHCTBA IPaXKIaH Meper JUL0M CYPOBBIX YCI0-
BUI1 — 3aCYIITMBBIX 3€MeJTb U BpaxkIeOHbIX HApOI0B. ITU (DaKTOPHI CIIOCOOCT-
BOBaJIM aCCOLMALIVY IPaKIaH C eAVMHbBIM U LieJIbIM — HapogoM (demos). Takoe
06BbeIVHEHME ¥ CTAJI0 OCHOBO IeMOKPATUYECKOTO PeXXMMa, CBOEro pojia OT-
pakeHVeM eqMHCTBA JII0Iei mepe[ JIUIOM APYTUX HapoaoB. UTOObI TTOHS T,

! [Toxposckuii M. A. Victopusi pumMckoro npasa. M. : Craryt, 2004. 13 c.
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KaKM CIT0CO60M TaKkoe eIMHCTBO ObIJIO JOCTUTHYTO, 06paTUMCS K ToCymap-
CTBEHHOMY CTPOIO IPeYeCcKuX JeMOKpaTuii.

OmHako mpeskze ciieayeT 0603HaUNTb OCHOBHBIE KPUTEPUH, OTIPEIENISTIO-
e 1eMOKpaTuio. B coBpeMeHHOIT Teopuy rocyapcTsa u rpasa He chop-
MMPOBAJICSl eAMHbBIN MOAX0H, K TIOHMMaHMI0 JAHHOTO MOIUTUKO-TIPaBOBOTO
pesxuma. Tak, Haripumep, M. B. Barnaii onpenensieT 1eMOKpPaTUIO KaK «TOCy-
JIlapCTBO, YCTPOICTBO U IeSITEIbHOCTbh KOTOPOTO COOTBETCTBYET BOJIE HAPO/a,
001Ienmpr3HaHHBIM ITPaBaM ¥ CBOOOIAM YeioBeKa U rpaxkmaHmnHar?. OmHaKko
JIlaHHAsl TPaKTOBKa TepMMHA HEIOJHAasl, XOTS U omnpenessieT CylHOCTb pac-
cMaTpuBaeMoro peskuma. YTo6bl 06eCcreunThb JeMOKpaTuIecKoe yCTPOCTBO
rocygapcTBa, HeOOXOAUM PSIZi MHCTUTYTOB, KOTOpbIE OYIyT rapaHTUPOBATh
BOJII0 Hapoga. Takue MHCTUTYTHI U 3aPOAUINUCH B @HTUYHBIX TOPOAAX-TOCY-
JapcTBax (MoMcax Ui civitas).

[Moskamyii, CaMbIM SIPKMM TIOJIMICOM, KOTOPOMY ITOCBSIIIIEHO MHOKECTBO MC-
cremoBaHMit, 61 AbyHCcKMIA. OH coueTas B cebe HeoTbheMIeMbIe UePThl AeMO-
KpaTU4YeCKOTo YCTPOICTBa 001IecTBa. MTHCTUTYT IpaskAaHCTBA B TTepUOJ, pac-
1BeTa IeMOKpaTui, B HAyYHOI TUTepaType ero Ha3bpIBaloT BekoM [lepukiia’,
6b171 0CHOBOI B1acTy. OMHAKO TpakIaHaMM, Kak IIPMHSITO B COBPEMEHHBIX 3a-
TaJHBIX J€MOKPATUSIX, ObUIN He BCe eeCIIOCOOHbBIE JIFOIN, a TOTbKO POXKIEH-
HbIe OT aDUHCKUX TTPEIKOB MY>KUMHBI, KOTOPbIE TIPOIILIV BOEHHYIO CITYKOY 1
6b111 ctapiie 18—20 met. OHM peann30BbIBA/IN BIACTHbIE TOTHOMOYMS Uepes
BBIOOPHBIX ITPEJICTaBUTENEN 1 ITOCPEICTBOM ITPSIMOTO YYaCTHSI B 3aKOHOTBOP-
YeCKOi AesITe/IbHOCTY Ha HApOAHOM cOOpaHuy (9KKIecun). BeibopHbIe muiia
MIMeJTV CBOI0 KOMITETEHIIMIO ¥ 06pa30BbIBAIM MePapXMUECKYI0 COTTOTUMHEH -
HOCTb. Takoe MoCTpoeHMe TOMOTaI0 COKPaiaTh KOIM3UYN U IPOTUBOPEUMS
MeXny HUMM. Tak CIOKUINUCH CJIeAylolie MHCTUTYThI BbICIIel rocyaapcT-
BEeHHOJI BiacTy B mosce: CoBeT MITUCOT (Oysie) — BBIOOPHBIN OpPTaH agMu-
HUCTPATUBHOIO yIIpaBJIeHMsI, SKKJIeCUs — 3aKOHOIaTebHbIN OpraH, K Bee-
HIIO KOTOPOTO OTHOCKCh Hambosiee BaskHbIe TOCYJapCTBEHHbIE Jefa, Ted-
¥is1 — BBICILIMIA CY/I, IO YaCTHBIM Aenam*.

[Ipy MepBMYHOM O3HAKOMJIEHUM C TOCYIapCTBEHHbBIM allllapaToOM HeJlb3sl
He OTMEeTUTD ero OUeBUAHOE CXOACTBO C M3BECTHOJ HaM COBPeMeHHOI CuC-
TEeMOJ Tpex BeTBei BJIaCTH, OLHAKO AQMHBI He peasi30Bajy ee B IIPUCYIIeM
HaM npenctaBiaeHny. OpraHbl YIIPaBaAeHNS TOIMCOM ObUIM CBSI3aHbI MEXITY
co607t 1 060Cc06IeHBI, OHM YIEePKMUBAIN APYT APyTa OT IMPOMU3BOJIA BJIACTU U
3JI0yTIOTpe6/IeH NS TIOTHOMOUMSIMI. BMecTe ¢ TeM OTCYyTCTBOBAJIO YETKOE Jie-
JIeHe TIOJTHOMOUMIA TI0 BUAAM JesTeIbHOCTY BeTBel BiacTu. K mpumepy, 6yiie

2 Baznati M. B. KoHcTUTyIIMOHHOE TIpaBo Poccuiickoii @emepaunn : yuebuuk. M., 2007.
127 c.

5 Cm.: Cypukos U. E. AuTruHast [penysi: MOMUTUKY B KOHTEKCTE SIIOXM: BpeMs paciiBeTa
nemokpatum // IH-T Bceob. uctopuu PAH. M. : Hayka, 2008. 13 c.

4 CMm.: MsaHos FO. A. VicTopusi roCyAapcTBa ¥ IpaBa aHTUYHOM IMBUIM3AIMN: yueb. T0co-
6ue. BopoHex : V3/1-Bo BopoHexk. roc. yH-Ta, 2008. C. 33-41.
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3aHMMAJICSI He TOJIbKO OCHOBHOI AeATeIbHOCTBIO, 8 TAKKE CYIOMPOMU3BOICT-
BOM. DTO CMeIlleHlie KOMITEeTeHLIVIT 00BSICHIeTCS IIPeICTaBUTEeIbHOCTHIO BCEX
OpPraHoOB U UCTOPUYECKOV TpaauIueli, UAYIel C MOHAPXUUECKUX BpeMeH. B
COBpPEMEHHBIX eMOKPATUSIX, MESKIY TEM, Y3Ke TaBHO BbIpaboTaiach uies fe-
MapKalluy BeTBeil BlacTu. PazyMeeTcsl, B MUpe CYIIeCTBYeT MHOTO Pa3sHbIX
CTpaH, ¥ TPaHy ITOTO JIeJIEHNUSI MOTYT OT/IMYAThCSI Y PasHbBIX TOCYIapCTB, Ha
9TO BJIMSIOT pasindHbie (akTopbl. Ho 1ie/Ib 9TOro AeneHus ocTaaach TaKoit
Ke — yepskaHue BacTeii OT MpoM3BoJIa.

B KaskIoM 3aI1aJHOM JIeMOKPATUYHOM rOCYIapCTBe HapOJ, IPUHMMAET He-
TOCPeACTBEHHOE YyUacTe B YIIPaBJIeHUY TOCYAAPCTBOM uepe3 BbIOOPHI. [10-
IOGHBIN MHCTUTYT ObLT 1 B I'peniyin. IpaskgaHe y4acTBOBAIM B TIPSIMOM T'OJIO-
COBaHUM, IIPOBOAMMOM IIOCPEICTBOM OpraHa — 3Kkjaecun. OgqHaKO OH MMes
cBOM crienuduuecKyre 0COGeHHOCTH: Ha/lnuye IIpaBa 3aKOHOAATe/IbHOM MHU-
LIMaTUBBI y TI0O0TO IpaskAaHHa, CO0p Ha OAHO TJIONIA I, TOIOCOBaHMe MO/ -
HSATVEM PYK U T.IT. ITU YePThI 6bUIM 00YCIIOBIEHbI, B OCHOBHOM, MaJIOii Tep-
PUTOpPME TTOCOB 1 HEOOBIIMM KOJMUECTBOM HaceIeHMs, IPOKMBAIOIIe-
ro Ha Heii. [ToaToMy mo06HO0e M36MpaTeTbHOE IMPAaBO HEBO3MOKHO Peaan30-
BaTh B GOJIBIIMHCTBE COBPEMEHHBIX 3aMaJHbIX JeMOKpaTuii. UHCTUTYT BbIGO-
POB B HUX IIPUHSIT TIPEICTaBUTEIbHYIO GOPMY M TOJTBKO BaskKHEI1II/ie BOIIPO-
CbI OOBIYHO CTABSTCS Ha IIPSIMOE TOJIOCOBAHME.

BaskKHeIIMM 97IeMeHTOM JIeMOKPATUM SIBJISIETCSI CY[I, TPUCSDKHBIX. B 3amaz-
HBIX CTpaHax, 0co6eHHO B CIIIA®, OH SIB/ISIETCSI HEOTHEMJIEMOJi ee 4acThio. [To-
IOGHBI MHCTUTYT OCYIIECTBJISIET CBOIO eSITeIbHOCTb, KaK IMPaBUJIO, B IPUCYT-
CTBUM OT ISITU OO0 MSATHAAATY IPUCSIKHBIX, KOTOPbIE IPMHMMAIOT PelLieHNs
110 KOHKPEeTHBIM BOMIpocaM Jiesia. B AbuHax JaHHbINA Cy MMes MHYIo GpopMmy,
B HEM yUaCTBOBAJIO HAMHOTO 6OJIbIIle TpakIaH, OrpaHUYeHMIi B 9TOM BOITPO-
ce 6p10 MeHbIIe. Tak, cym Cokpara, mo cioBam B. C. HepcecstHiia, Tpoxomnt
B coctaBe 501 mpucskHOro®. ITomo6Hast peanusarys 6bl1a MPUCYIA TOTbKO
To/IcaM, Ijae TpakaaHcKas KM3Hb U IIPaBOCO3HAHME MOI/IM ITO3BOIUTH Ta-
KOe MacIITabHoe BOB/IeUeHMEe HaceJeHNs B TIPaBOCyIMe.

/3 mpuBeIeHHbIX CPaBHEHMIT MHCTUTYTOB 3aMaJHbIX TOCyIapcTB 1 AduH
MOKHO C/IeJIaTh BBIBOJ, O IPEeMCTBEHHOCTH U IIePEOCMBbIC/IEHUM TIOJIOKEHMIA
IeMOKpaTUi B COBPEMEHHYIO 31T0XYy. MHOTM€e MHCTUTYThI IIOMEHSI CBOIO
dhopmy 1o Hey3HABaeMOCTH, UYTO CBSI3aHO C pacIIMpeHeM 3HaHMIi 0 TOCyaap-
CTBEHHOM YCTPOJCTBE, MU3MEeHEeHeM MacIITab0B TePPUTOPUIA, pasIMIHBIMU
KJIMMaTUYECKUMU YCTOBUSIMM, MEHTAIMTETOM Pas3/IMUHbIX HALIViT, 00pasyio-
VX HaceleHle, M TeXHUUYEeCKM rmporpeccoM. Ho, HeCMOTps Ha 9T U3MeHe-

S Cm.: Banosa E. B., Hazux C. M. Cyn IPUCSIKHBIX B aMePUKaHCKOI cucTeMe MpaBocynus //
Veriexyt B XUMMM M XMMuU4Ueckoii Texuomoruu. 2014. N27(156). URL: https://cyberleninka.ru/
article/n/sud-prisyazhnyh-v-amerikanskoy-sisteme-pravosudiya (gata o6paiieHus:
15.11.2022).

6 Cm.: Hepcecsary B. C. Cokpart. M. : Hopma : UTHOPA-M, 2012. C. 119-121.
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HMSI, M3HAYaAIbHAsI TEPMMUHOJIOTMS TPEKOB MCITO/Ib3YeTCSI M HACTOSIIIee BpeMs.
IauHbIi GakT CBSI3aH MpPeKe BCEro C TeM, YTO IPEKM TepBble peayn30BaIn
Ha TMpaKTUKe CYIIHOCTb HApOJOBIACTHS, a TaKXKe CO3Jaau TeopeTUUeCKyIo
6a3y ero MPUHIINIIOB, OMMCAHHBIX B KHUTAX rpeueckux pumocodos. iMeHHO
9TY TIOJIOKEHMS CTAJIM CTEPsKHEM U IIPMMEPOM [IJIST pa3BUTHUS JeMOKPATUY B
CTpaHaxX COBPeMeHHOro 3amnaja, myCcTh ¥ 3HAUUTETbHO OTVINYAIOLIeIACs OT U3-
HavaJIbHO ee MOIMCHO (OPMBI.
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VIK 340
CYIIHOCTb M HEHHOCTU AHTUYHOTO ITPABA

H. A. KokeMsIkO
Bopouexcckuti 20cydapcmeeHHblli yHusepcumem

IMocTrymuia B pegakimio 10 mexa6pst 2022 T.

AHHOTAIMS: B CTaThe aHAJIM3UPYIOTCS TEOPETUUECKIE TTOAXO/IbI K CYITHOCTYU
MpaBa, C O3MIMIT KOTOPBIX aBTOP PACCMAaTPMBAET CYITHOCTh aHTUYHOTO ITpa-
Ba. [ToguepkuBawTCs 0cobbie yciaoBusl GOPMUPOBAHUS aHTUYHOTO IIpaBa,
BO3HMKAIOIIETO B OTHOCUTETbHO HEOOJBIIOM 10 YMCIEHHOCTY TTOCETIEHNMN.
TpuBOASTCS IPUMEPbHI 3aKOHOAATETbHBIX TIOJIOKEHNT U BbICKA3bIBAHMIA, UJI-
JIIOCTPUPYIOLIMX TIPEJCTaB/I€HIE TPEKOB M PUMIJISIH O ITpaBe.

KiroueBblie ciioBa: ahuHCKOe MMpaBo, CIapTaHCKOe MPaBo, PUMCKOEe TIPaBo,
UHAVBUAYAIU3M B IIpaBe, CIPaBeIIMBOCTh, 3aKOHHOCTb.

THE ESSENCE AND VALUES OF ANTIQUE LAW

I. A. Kozhemyako
Voronezh State University

Abstract: the article analyzes theoretical approaches to the essence of law,
from the standpoint of which the author considers the essence of ancient law.
The special conditions for the formation of ancient law arising in a relatively
small settlement are highlighted. Examples of legislative provisions and
statements illustrating the idea of the Greeks and Romans about law are given.
Key words: Athenian law, Spartan law, Roman law, individualism in law, justice,
legality.

[TpaBo SBJSIETCS CJIOKHBIM, MHOTOI'PaHHBIM SIBJieHMeM. UTOObI pacKphITh
CYIIHOCTD U LIEHHOCTY aHTUYHOTO ITpaBa, CJieAyeT MTOHMMAaTh, UTO, COGCTBEH-
HO TOBODSI, CYIITHOCTh M IIEHHOCTY TIpaBa caMu 10 cebe MpeiCTaBIsIoT.

[To ompenenenuto nmpodeccopa JI. A. Mopo30BOJi, «CYIUTHOCTh MpaBa
— 3TO IJIaBHAsl, BHYTPEHHSSI, YCTOUMBasi KaueCTBeHHAasl XapaKTepuCTy -
Ka MpaBa, KOTopasi pacKpbIBaeT MPUPOAY M Ha3HaueHMe Mpasa B obIie-
CTBE», «4bI0 BOJIIO BbIPAXKAeT IIPaBO, YbM MHTEPECHI OHO BOTLIOIIAET». I10
3TOMY BOIPOCY B IOPUAMYECKOI HAYKe CIOKUIOCH Ba IJIABHBIX MOAXO0-
Ia K oTpefieJIeHNI0 CYIIHOCTY TpaBa: 1) mpaBo BbhIpakaeT BOJIIO IKOHO-
MUYECKY TOCMOCTBYIONIETO KIacca ¥ HaBSI3bIBAET 3TY BOJIIO OCTAJIbHBIM
KJIaccaM O6IeCcTBa, MCIIOAb3Ys IIPY 3TOM METOMIbl HACUJIUS, IPUHYKIe-
HUSI U TIOAABJIeHMs; 2) IIpaBO BBICTYIIAe€T MeXaHM3MOM YIIpaBJIeHus fe-

© Koxkemsiko 1. A, 2023
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JamMu 0o6I1ecTBa, SIBISISICh CPEICTBOM AOCTVKEHMSI KOMIIPOMMCCA U CO-
rylacus BCex ero cjioeB'.

OnHako, «IpuMepsisi» 3T MOJieJIY Ha peasbHOe MOJI0KeHMe eI, MOXKHO
YCTAHOBUTD, YTO B YMCTOM BU/JI€ AaHHbIe TTIOAXOAbI HE MOTYT OMMUCATh CYIII-
HOCTb TIpaBa C JI0/DKHOM TTy6uHO. MOKHO TOBOPUTD, UYTO B CBSI3Y C 3TUM B
IOpUAMYECKOVi HayKe TaKKe HaJuMuecTBYeT OyaauCTUUYeCKuit ogxomd, B Co-
OTBETCTBUM C KOTOPBIM CYIIIHOCTY IIpaBa MPUCYII IBOVICTBEHHBbI XapaKkTep.

B pasHbie 310Xy AHTUYHOCTY COZiepsKaHMe MpaBa He OCTaBaJioCh HEU3-
MeHHBIM. B yC/I0BMSIX OTPaHMUYEHHOCTY UCTOUHMKOB JOCTOBEPHO IpecTa-
BUTb ¥ OCO3HATb CYIIHOCTH ITpaBa IPOCYIIECTBOBABIIIEl 60iee ThICSUM JIET
Y CTOJIBKO JKe JIeT Ha3a/, 3aBepIINBIIeiicsl aHTUMUHOM UMBUIM3ALMNA, & TAKXKe
BCE pasHOOOpasye ee IIeHHOCTel — HeBO3MOXKHO. VIcXoas 13 3TOro, MOXKHO
paccMOTpeTh HEKOTOPbIe Bexy Pa3BUTHS TIpaBa, JoLe e 40 HallluX JHe.

Hamnpumep, BO MHOTUX ApeBHErpevyecKux Moaucax MMUPOKUIl KPYT JIUI]
MOT IMPUMHMMATh YYacTue B yIIpaBJlIeHUM AejlaMu rocygapcTBa. Bece rpeueckue
rocygapcTBa 6bUTM OYeHb MaIeHbKIe — TOPOJ, ¥ TIpUJIeraiomias TeppuTopus.
OmHO M3 caMbIX OOJIBIINX TPeYECKUX TOCYAapcTB — AGUHBI ¢ ATTUKO¥ — T10
CBOE€Ji TeppUTOpMM OBIJIO TIOUTHM B ABAIIIATH Pa3 MeHbIle, ueM BopoHeskcKast
0671aCTh. DTO 1AaBAJIO BO3MOKHOCTD IPEYECKMM TpaskaaHaM yIIpaBJIsSITh Jesa-
MM TTOJTMCa «COOCTBEHHOPYUYHO». OCHOBHBIM OPTaHOM BJIACTY aHTUYHBIX I10-
JIVCOB SIBJISLTIOCh HApOAHOEe coOpaHue: B IeMOKPATUUECKUX pecITybiamKax —
9TO BBICIINIT OpTraH TOCYyOapCTBEHHOI BIACTH, B apUCTOKPATUUYECKUX U OJTU-
rapxmyecKux peciryoimKax — OIWH M3 BbICIINX OPraHOB, B OCHOBHOM yTBep-
>KOABIIINIA TOCTAHOBJIEHMSI COBETA CTapeilliMH M Ha3HAYeHUST UM IO/IKHOCT-
HbIX Jiuil. Hanmpumep, B CiapTe HapoHOe COOpaHe TOIbKO OI00psIIo perie-
HMSI COBETA CTApPEMIINH, BBIKPUKMUBAS «/1a» U «HET».

OG61eKIaccoBbie YePThI AHTUUHOTO ITPaBa IMPOSIBUIMCH TAKIKE B OTI€TbHBIX
MMMOHEePCKYX 1)1l TOTO BpeMeH M IMoIokeHusIx. CrlapTaHCKuii 1apb JIMKypr yoe-
IIAJT CTIapTaHIeB TIOPOBHY MOJEIUTD BCEe 3eMJI U 3aBeliajl UM BIIpelb XpaHUTb
MMYIIleCTBEHHOE PaBeHCTBO? [Ipyroii mpuMep — CITyCTs Beka, B 212 I. pUMCKMit
ummnepatop Centumuii Kapakamia ceoum agukroMm Constitutio Antoniniana
JlaJT BCeM CBOOOIHBIM JTIOISIM MMITEpUM TTPAaBO PMMCKOTO IpaskgaHCTBa. Vmes
TOTO, YTO PUMJ/ISTHAMMU MOTYT ObITh skuTenu u Fammu, u Jakun, u Abpukn,
JII00071 IPYTOi TEPPUTOPYY B PMCKOM rocymapcTse, T.e. (hakTIecKku njes rpa-
SKIAHCKOM HallMM, OAHO3HAUHO SIBMIACh OOHMM M3 [JIAaBHBIX Hacaenui Puma.

[Mop 1eHHOCTSIMM TIpaBa cieflyeT MOHMMATh Takoe ero CBOCTBO, KOTOPOe
XapakTepusyeT, Kakue uaen, IPUHIUAIIBI M OPUEHTUPBI IPaBOM Obecreum-

! Mopo3oea JI. A. Teopusi TocyapcTBa 1 Ipasa : yuebHuk. M., 2010. C. 146. CM. 0 CYIITHOCTH
npaBa: Mamy3o8 H. U., Maneko A. B. Teopus rocygapcTBa 1 mpasa : yue6Huk. M., 2004. C. 70,
71.

2 Cm.: XpecToMaTus 1O MCTOPUM TOCYIapCTBa M IpaBa: MCTOPUS TOCyJapCTBa U IpaBa
3apyOeskHbIX cTpaH / coct.: F0. A. iBaHOB, A. B. KupHoc, B. A. KonecHukos, B. H. YepHbIIIEB.
Boponesx, 1999. T. 1, IpeBunii Boctok. AHTMuUHbIN Mmup. Cpenuue Bexa. C. 60.

XYPHA OPUONYECKOM AHTPOMONOTMM U KOHOAMKTONOTMM 2'] ’I
JOURNAL OF LEGAL ANTHROPOLOGY AND CONFLICTOLOGY




Koxemsako M. A. CyLLHOCTb M LLEHHOCTU aHTUYHOIO NpaBa

BaIOTCS, IO AEeP>KMBAIOTCS, IPU3HAKTCS KaK JOKHbIE, OIIpeeisiioT ero Co-
IepxkaHue. Pazymeercsi, He TIpeACTaBASIETCSI BO3MOXXHBIM FTOBOPUTH O €IVH-
CTBe€ IIeHHOCTel aHTUYHOTO TIpaBa BBUAY TOTO, UYTO AHTUYHAS IMBUIN3ALAS
MPOIEMOHCTPUPOBAJIa IIPUMePbl MHOT00Opa3si TOCYyAapCTBEHHO-TPABOBbIX
obpasoBaHuit. [ToynereHgapHbIi CrIapTaHCKNUi apb JIMKypr, maBiimii Jlake-
IIeMOHY eT0 3aKOHBI, KMJT He 1o3aHee VI B. 10 H.3., abMHCKMIA TOTUTUK U 3a-
koHopaTtesb CoyioH kui1 B VII-VI BB. 10 H.3., OOMH U3 «OTLOB-OCHOBATeIel»
apMHCKOI JeMOKpaTHUM, 3HAMEHUTbI OpaTop U MojaKkoBoel [lepukit — B V B.
IIO H.3., PUMCKWI TOCYyIapCTBEHHbIN U MOUTUYECKNI fesTenb Mapk Tymnnii
LuiiepoH — B I B. 10 H.3., a IOpUCT paHHel PuMCcKoi MMIiepum, CTOPOHHMK eC-
TeCcTBeHHOro npasa Jomuuuit AHHUI VYiabenmaH — Bo II1-11I BB. H.3. ConioHa u
VnbnmaHa pasgessiii CeMb BEKOB, TIePBbIii KT B AQUHAX, BTOPOI POAIICS
Ha bamskHem BocToke, a 3aKOHUMIT SKM3HEHHBIN ITyTh B PuMe. OmHaKO 060X
B MCTOpHOTrpaduy OTHOCST K IeSITe/ISIM aHTUIHBIM.

C yKpyITHEHMEM TpeuecKuX IOIVCOB OOIIeCTBEHHBIX eI CTAaHOBMIIOCH
ropaso 60Jbllle, BCe yallle MPUXOAUIOCh CTATKMBAThCS C IeJIaMy HOBBIMU 1
HaxOJIUTh HOBbIEe, HECTAHAAPTHBIE TIYTU UX pellleHus. B JoromHeHe K CTa-
PBbIM OOBbIYasIM MOHALOOMIICH HOBBIE 3aKOHBI. B cTaphIx ropogax ere Obun
TIOTIBITKY YPETYIMPOBATh HOBbIE CITOPHI CYIIECTBYIOMMMY 06bruassmMu. OmHa-
KO B HEOOJIBIIION CTPaHe C OTHOCUTEIbHO HEeIJIOLOPOIHBIMM ITOYBAMM BCET-
Ia ObII BEJIMK PUCK ITIepeHaceIeHsI, ToJIofa. ITO IBUIOCH OTHOM U3 IPUUNH
rpeueckoii KomoHusauuyu Cpean3eMHOMOPBS: HOBbI€ TOpOJia BO3BOAMUINCH
B IOkn0I#t UTamuu, Curiunnm, Ha YepHOMOpPCKOM Io6epeskbe. VI B «<HOBOPO-
SKIEeHHBIX» TOPOJax, Hace/leH e KOTOPBIX MOIJIO OBITh ITPEACTABIEHO BbIXO/ -
LIaMM U3 pas3/IMYHbIX ITOJIMCOB, eAMHbBIX 00bIYaeB He ObI0. C 9TUM CBSI3aHO
MTOSIBJIEHME TIePBbIX 3aIMMCAHHBIX 3aKOHOBS.

ABTOpPOM [IpeBHENINX NMUCAHBIX 3aKOHOB Yy TPEKOB CUMTAETCS 3a/ieBK
(3akoHomaTenb Armmedupckux JIokpos B HiokHeit tanun). OH CTONKHY/ICS
CO CJIEYIOIIMM BBI30BOM: 00€CIIeUNTh CTAOMIIbHOCTh HOBBIX 3aKOHOB U TP
5TOM JOMYCTUTh BO3MOXKHOCTb B C/Tyuae HaCyITHOV HEOOXOIMMOCTY BHeCe-
HUSI B HUX M3MeHeHMil. OTMeTUB, UTO B OOIBIIMHCTBE CTyyaeB MHOTME T10-
MTBITKY JTIIOAEN TIepeCMOTPETh 3aKOHBI TIPUBOIVIM K YXYAUIEHUIO PaHee Cy-
[IEeCTBYIOIINX, 3aJIeBK HAIMCAT YHUKAIbHBIN 3aKOH: «KTO 3axoueT BHeCTH B
3aKOH XOTb KaKoe-HMOYAb M3MeHeHMe, TOT JOJIKeH SIBUThCS B HAPOIHOE CO-
6paHue C TIeT/Iel Ha IIee U caeaTh CBoe IMpejoskeHne. Ecii ero OTBepruyT
— OH I0JDKEeH TYT JKe Ha MeCTe yIaBUThCs». ETo ske 3aKoHOIONM0KeHMe: «Ecin
Tpu pa3bupaTenbCTBE KaKOTO-HUOYIb /lesia OAHA CTOPOHA OyIeT TOJKOBATh

5 Cm.: T'acnapos M. JI. Mup-ceMeiiCTBO ¥ MUP-TOCYLapCTBO // 3aHuMaTenbHas I'perus.
Pacckasbl 0 IpeBHerpeueckoii Kynbrype. M., 1995. URL: http://antique-lit.niv.ru/antique-lit/
gasparov-zanimatelnaya-greciya/mir-semejstvo-i-mir-gosudarstvo.htm (mata o6pareHns:
21.11.2022); I'acnapos M. JI. Konouuu // 3auumatenbHas I'peiusi. Pacckasbl 0 JpeBHerpeueckoit
kynbrype. URL: http://antique-lit.niv.ru/antique-lit/gasparov-zanimatelnaya-greciya/kolonii.
htm (marta obpamenus: 21.11.2022).
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3aKOH TaK, a pyras MHade, TO 00a CIIOPSIINX JOJIKHBI IBUTHCS B CYJ, C Be-
peBKaMM Ha Iiiee, i Ybe TOJTKOBaHMe OyIeT OTBEPTHYTO, TOT TO/IKEH Ha Me-
CTe yIaBUThCSI». B pe3ynbTaTe 3a TpUCTA JIET B 3aKOHbBI 3a/IeBKa ObIIM BHECe-
HbI TOJIBKO TPU YIyJIIeHUST?.

T'oBopS 0 KJIacCHUUEeCKOM Tepuoe (BpeMsi HaUBbICIIIETO paciiBeTa dJIIVH-
CKUX ITOMCcoB — V-IV BB. 10 H.3.), MOXKHO KOHCTAaTMpPOBaTh (GOPMMUPOBAHNE U
BITOC/IEJICTBUY CYIIECTBOBAHME IBYX PA3JIMUHBIX «TOJIMTUKO-TTPABOBBIX M-
poB» — [leTOMOHHECCKOTO CO103a BO Tnase co CriapToii u [lenocckoro corwsa
BO I1aBe ¢ AbuHaMu.

Cmapra, jonrue BeKa KUBYILAs 1o 3aKoHaM JIMKypra, MCITOBeI0Bajia MPUH-
LIUITbI PABEHCTBA, aCKeTU3Ma, BOEHHOI 1061ecTy, cobIoneHMs 3aKoHa. Bery-
Tasi B IOJDKHOCTb, CITapTaHCKye 3Oopbl M3aaBaau ykas: «BpuTh yCbl 1 MOBU-
HOBATbCSI 3aKOHAM». DTO JIeJIaJIOCh IS TOTO, YTOOBI CIIAPTAHIIbI OAMHAKOBO
CJTYIIAJIXCh BJIACTY U B MaJIOM Jiejie, M B GOJIbIIIOM®.

AduHckas neMoKkpaTys AaBajia IpaBo Ha HEIOCPeACTBEHHOE yUacTHe B
yIIpaBJIe€HUN TOCYIapCTBOM KaXkAOro rpaxkaaHnHa. PaBHoe MpaBo BCeX rpa-
KIAH Ha aKTUBHOE yJ4acTye B MOMTUYECKO KM3HM 006eCIIeunBasoch psiIoM
9 GeKTUBHBIX 00IECTBEHHBIX MEXaHM3MOB, TaKMX KaK KOJIETUATbHOCTD
OTIIpaBJIeHMS BIACTHBIX (QYHKIINIA, IMMPOKOEe MMpUMeHeHMe XepeObeBKY TP
BBIOOPAX TO/KHOCTHBIX JIUII, TTOCTOSTHHAS POTAIysI KaJIpOB B OpraHax BIacTH,
00yC/IOBIMBaeMast KpaTKMM CPOKOM ITpeObIBaHMSI Ha TOCYIAaPCTBEHHO JOJIK-
HOCTY (B CpeJHEM OKOJIO OHOT'O T0/Ia), CBOOOHOE 00CYKIeHe BCEX BOIIPO-
COB TTOJIICHO¥ KM3HM B HAPOJTHOM COOpaHMM, TIe KaskKAbIi IPaskIaHH ITOJIb-
30BaJICSI TIOJTHOV CBOOOTO CJTIOBA B AMCKYCCUMC.

I'peku cumTanmm, 4To Jy4lle JypHbie (BO3MOKHO, 60/1ee TOUHBIM IT0 CMbI-
c1y GBIIO OBI CJIOBO «HECOBEPIIIEHHBIE». — IIPUM. aBTOPA) 3aKOHbI, KOTOpPbIE
COOJTIOIAIOTCSI, YeM XOpOIlIe, KOTOPbie He COOTIomaloTcsl. B counHeHnn mm-
carens [rytapxa mog 3arnasueM «Ilup cemu myapenoB» yrpasisiBiimii Ko-
puHdom [TepuaHap 3a1as1 BOIPOC, KAKOV ITPaBUTEb TYUIINIA, HA YTO MYApPeI]
buanT oTBeTH: «KTO A@aeT mpumMep MOKOPHOCTM 3aKOHAM». OIHAKO eC/TU YK U
BCTpEYaIMCh CIy4an, KOTOPbIe TOYHO MO/ 3aKOH He TTOAXOAVIIN, KOTa ObLIn
COMHEHMSI B BUHOBHOCTM OOBMHSIEMOTO ¥ BCTaBasI BOIIPOC, YeM TOKEPTBO-
BaTh: 3aKOHOM WJIV Y€JI0BEKOM, 3aKOHOAATEM OTBevann: «3akKoHoM. Jlyulie,

4 Cm.: [uodop Cuyunutickuti. Vicropuueckast 6ubamoreka. Kaura 12 (1. 17 (1)) / nmepeBof,
I. B. Memjanckoro // Caiit simposium.ru (caifT 06 aHTMYHO AuTepaType, aHTUYHO UCTOPUN
nonasx antuyHocTy). URL: http://simposium.ru/ru/node/9069 (nata obparenust: 20.11.2022);
Cwm.: T'acnapos M. JI. 3akonsl // CaitT simposium.ru. URL: http://antique-lit.niv.ru/antique-lit/
gasparov-zanimatelnaya-greciya/zakony.htm (mara obpamienns: 21.11.2022).

S Cm.: I'mcnapos M. JI. CriapTaHCKuMe 3aKOHbI // 3aHMMaTenbHast ['perus. Pacckasbl 0 ApeB-
Herpeueckoit kynbrype. URL: http://antique-lit.niv.ru/antique-lit/gasparov-zanimatelnaya-
greciya/spartanskie-zakony.htm (garta o6pamenns: 22.11.2022).

¢ Cm.: JIanycmun b. C., Cypukos H. E. [IpeBHsia ['peuyst. M., 2007. OTpbIBOK U3 KHUTY CM.:
URL: https://history.wikireading.ru/133158 (mata o6pamenus: 22.11.2022).
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YTOOBI OCTAJICSI O€3HAKa3aHHBIM BMHOBHBIN, UeM OKa3aJICsl HAKa3aHHbIM He-
BUHHBII: IIEpBOE — OIIMOKA, BTOPOE — IPex»’.

[TepBbIMM TOOGPOIETENSIMU [IJIST PUMCKOI OGIIVMHBI CO BpEMEH I1apCKOi
sroxu 6puM fides (moBepue), pietas (61arouectue), virtus (mob6mects). He-
COMHEHHBIM YCJIOBMEM CYIIeCTBOBAHMS YeIOBEUECKOM OOIIHOCTM, IO MHe-
HUIO PUMCKMX I0PUCTOB, SIBJISVIOCH HAJIM4ye JOBEPUTETbHBIX (DUayIIMapHBIX)
OTHOILIIeHMT Mexay Joabmud. ITocie uarnanust u3 Puma Tapksuuusi [opmo-
ro (rmocnegHero mapsi) PuMckoe rocygapcTBo BCTYIIJIO B HOBYIO 3Py CBOETO
pa3BuUTHUS — peciTybamkaHckylo. CaMoHa3BaHMe TOCYIapCTBa B TOT IEePUOS,
«Res publica Populi Romani» mocioBHO mepeBoguTcs Kak «Oob1mee geao Ha-
popa (HaceseHMs) Puma», 4TO TOBOPUT O TOM, YTO B IIPAaBOCO3HAHUM PUMCKIUX
rpakaaH X OTEUECTBO SIBJISVIOCh He COOCTBEHHOCTBIO 11aps, hapaoHa, UKTa-
TOPA, a MyOIMYHBIM MHCTPYMEHTOM OPTaHU3alNy 06IeCcTBa, B KOTOPOi ITPu-
HMMAIOT yYacTHe BCe MOTHOMPaBHbIE IPasKaaHe. DTy e UIe0a0reMy 060CHO-
BBIBAJI 0011I€yTIOTPEOVMBINi B 0OII[€CTBEHHO ¥ MMOUTUYECKO SKU3HY TEeBU3
«Senatus Populusque Romanus» («CeHat 1 Hapon Pumay).

B ucropuorpadgum mepBbIM PUMCKUM MMIIEPATOPOM HPUHSITO CUUTATH
T'ast FOnmus Lie3apst OKTaBMaHa ABIyCTa, UTO OTpaykasio (paKTuyeckoe mojoske-
HMe JeJl: UMeHHO ero mpasjieHle OTKPbhIBAeT HOBBIN Mepyromd, pPUMCKO UCTO-
pun — umriepckuii. OMHAKO PUMCKUM TpaxkJaHaM € UX PeCIyoaMKaHCKUM
MPaBOCO3HAHMEM U YOEKIEeHMEM B TOM, UTO TOCYIapCTBEHHOE yIIpaBeHye
— obee meno Hapoaa Puma, 610 6B He TIPOCTO MPUHSITH OTKPBITYIO aBTO-
kpaTtuio. PaHee ycTaHOBIeHMe equHONMYHOV Biaactu ['aem IOnnem Lesapem
BCUJIEICTBIE TOTO, UTO OH CTaJI «IIOXKM3HEHHBIM JIMKTATOPOM», HEOTHO3HAU-
HO BOCIIPMHMMAJIOCh COBPEMEHHMKAaMM, UTO II03/JHee BhIJIMIOCH B 3aTOBOP U
youiicTBo. I[ToaTOMY IOTOE BpeMS ITpY MHOTUX MMIIepaTopax GopMaabHO CO-
XPaHSICS CTPOJA, COBMEIaBIINii B cebe MOHapXMUYECKIe U PeCTyoaMKaHCKe
yepThl (MpuHLMIAT). OKTaBMaH ABTYCT 06J1a1a/l 3HAUUTETbHO BJIaCTbhIO, IT0-
CKOJIbKY OJTHOBPEMEHHO 3aHMMaJI PSiJl KITIOUEeBbIX PeCITYOIMKAHCKMX TTOCTOB:
TIpUHITETIca («ITepPBOTO CEHATOPa», OTKPBIBAOIIETO 3aceqaHmsI), KOHCY/Ia, Be-
JIMKOTO MOHTM(}YKA (BepXOBHOTO Kpelia), 06/1a1a/1 MOTHOMOYMSIMY TPUOYHA
" 1IeH30Pa, HOCUJI TIOUETHBI BOMHCKUIA TUTYIT «MMITepaTop» (T.e. mo6eqoHOoC-
HBIi TTOTIKOBOeIN). [ToTpe6oBaoch TpM BeKa, YTOOBI HACTYITMIIA CJIEIYIOIIAsT
(asa rmocreneHHoli TpaHCchOpPMAaLMM, KOIIa MOHAPXMYECKAasl COCTAB/ISIONIAsT
BEpPXOBHO BJIACTY OKOHUYATETbHO BHITECHMIIA PECITYOIMKAHCKYIO0, 8 OCHOBHOM
TUTYJ TJIaBbI TOCYIaPCTBA BMECTO «ITPUHIIETIC» (<ITI€PBbIii») CMEHUJICS Ha «10-
MUHYC» («TOCTIOAVH»). OMHAaKO B PUMCKO, U B 1[€JIOM aHTUUYHOI, 3T10Xe TTe-

7 CMm.: I'acnapos M. JI. 3aKOHBI.

8 Cm.: Hosuxoe M. B. CripaBe[lIMBOCTb Kak JOOPOCOBECTHOCT: IIEHHOCTh PUMCKOTO TIpaBa //
HUcropnueckue, bunocodckue, MOIUTUUECKME U IOPUINIECKIe HAYKY, KyIbTYPOIOTHS U UCKYC-
cTBOBeneHMe. Borpockl Teopyy u mpakTuku. 2012. N2 5(19) : B 2 u. Y. I. C. 139-141. [Ty6auka-
1ust pasmeitieHa Ha caitte HOB «Elibrary.ru». URL: https://elibrary.ru/item.asp?id=17683140
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PUOI JOMMHATA OKA3aJICSI OTHOCUTEILHO HEITPOIO/KUTETIbHBIM U ITPUIIIEJICS
Ha 3aKaT aHTUYHOI LIMBUIU3ALIUN.

Takum o6pasom, XOTsI, IO MHEHMIO aBTOpa, CYIIHOCTY IpaBa MPUCYII]
I BOJCTBEHHBII XapaKTep, OH IIPOSIB/ISIETCST B PA3/IMYHBIX O0IEeCTBAX MO-pa3-
HOMY. MOXXHO C YBepEHHOCTBIO TOBOPUTb, UTO B AaHTUYHOM ITpaBe U Myo/my-
HOM ITPaBOIIOPSIIKe HamboJIee SIpKo, UeM rje 6bI TO Hi OBIJIO A0 3TOTO U A0J-
roe BpeMs I10CJ/Ie, pACKPbIBAIMCh MMEHHO OOIIeKIacCoBble uepThl. OOMMMM
LIEHHOCTSIMM 151 aHTUYIHOJ LIMBUIM3ALIUY, TIPeIBeCTHMKA LIVIBUIMU3AIIUY €B-
POTIEIICKOTA, SIBJISVIOCH YBaskeHe K 3aKOHY, TpeOoBaHMe HEYKOCHUTEIBHO ero
COOTIOIaTh, TO, UTO CETOHSI B HAyKe HAa3bIBAETCS MPUHIIMIIOM 3aKOHHOCTM.
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OCOBEHHOCTHN U NOCTUXEHUSA
PUMCKOTO ITPABA

/I. B. Koaecnukosa
Bopouesxcckuil unHcmumym MB/I Poccuu

[MocTymuia B pegakimio 28 HOsT6pst 2022 T.

AHHOTaIMS: B CTaTbhe MMOgYePKMBAKTCSA OCHOBHbBIE JOCTVIKEHMS M IEHHOCTU
pPMMCKOTIO ITpaBa. HpOCJ’Ie)KI/IBaETCH B3aMMOCBSI3b UIeN PMMCKOTIO ITpaBa 1
CIIpaBeJIMBOCTU, A€MOKPATUN, UHAMBUOYAJIM3Ma. ABTOp 000CHOBBIBAET BJI-
SIHM€ PMMCKOTI'O IIpaBa Ha pOMaHO-IrepMaHCKYIO ITPaBOBYIO CEMbIO M BbII€JI-
eT ee 0COOEHHOCTH.

KiroueBble ¢JIoBa: aHTMYHOE ITPaBO, CITPaBeIJIMBOCTb, A€ MOKPATHSI, 3aKOHBI
XII Ta6mui, CBog, 3akoHOB OcTMHMAHA.

THE PECULIARITIES AND ACHIEVEMENTS
OF ROMAN LAW

D. V. Kolesnikova
Voronezh Institute of the Ministry of Internal Affairs

Abstract: the article highlights the main achievements and values of Roman
law. The interrelation of the ideas of Roman law and justice, democracy, and
individualism is traced. The author substantiates the influence of Roman law
on the Romano-Germanic legal family and highlights its features.

Key words: ancient law, justice, democracy, the Laws of the XII tables, the
Code of Laws of Justinian.

AHTUYHOe MpPaBO Ha CETOAHSIIHUIA NeHb SBIsSeTcs GYHIaMEeHTOM COB-
peMeHHBIX POMaHO-TePMaHCKUX MPAaBOBbIX CHCTEM, MUMEHHO ero repBOHa-
yajibHbIe IIEHHOCTH JIEIJIY B OCHOBY HbIHEIIIHEero 3aKOHoaTeabcTBa. OHO Oe-
peT CBOoe HavaJio B rOpoax-mojmcax, Oyayun 3aiokeHHbIM pedopmamu Co-
noHa u Knucdena B VI B. 10 H.9 B3aMeH MU(OTOrMUYecKux MmpeacTaBaeHniA.
HarisigHbIM ITaMSTHUKOM SIBJISIIOTCST 3aKOHbI XII Tabuil, tae 661 coGpaHbl
¥ KOIU(pUUMPOBaHbI CYIIeCTBOBABIIINE Ha TOT MOMEHT IIPAaBOBbI€ OObIUANA.

C rosiBJIeHVIeM aHTMYHOTO IpaBa Hauyajaa GOpMIUPOBATHCS AeMOKpaThye-
CKasl cucTeMa, B KOTOPOJi IIPaBo BBICTYIIAJIO IJIABHBIM PEry/ISITOPOM OOIIEeCT-
BEHHBIX OTHOIIIeHMiT. HOBbIM BUTKOM Pa3sBUTHSI aHTUUHOI'O IIpaBa SIBJISIETCS
CO3/aHMe PUMCKOTIO ITpaBa — HauBBICIIEH CTYIIEHY Pa3BUTHS IPEBHETO MyUpa
B 11e;10M. OHO IIpeICTaBIISIeT COO0I CHUCTEMATU3UPOBAHHOE, YIIOPSITOYEeHHOe

© Konecunkosna [I. B., 2023
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cobpaHIe IMpaBOBBIX HOPM, KOTOPBIE OKa3a/Ii KII0UeBOe BO3/IeliCTBIE Ha I10-
clenylolieee pa3BuUTHe TIpaBa.

B cBsI3M €O BceMm BbINIeCKa3aHHbBIM, Ha HAaIll B3IVISIA, CTOUT PacCMOTPETh
CYLHOCTb U IIEHHOCTY aHTUYHOTO IpaBa, KOTOpble Ha CETONHSIIHNUI JeHb
MMeIOT KOJIOCCATbHYIO aKTyaIbHOCTb.

CyIIHOCTbh aHTUYHOTO TMpaBa 3aK/II0YaeTcsl B CO3JaHUM CIIPaBeIJINBbIX,
CUCTEeMAaTU3MPOBAHHBIX HOPMATMUBHBIX IIPABOBBIX AKTOB, KOTOPbIE SIBJISIIOTCS
[JITaBHBIMM PETY/ISTOPAMU KU3HEAESITeIbHOCTH 0b1iecTBa. Hacenenmnto ¢ ma-
JIBIX JIET TIPUBUBAIOCH 6€3YKOPM3HEHHOE TTOUMHEHYe 3aKOHY, UTO B TIOCTIe-
IyIOIIeM IIPMoOpesio 3HaYeHe YeCTH U TOCTOMHCTBA.

VIMeHHO 13 PMMCKOTO ITpaBa B COBPEMEHHOCTD ITepellIvi MHOTVIE TEPMMU-
HbI, HATIPUMeED, «PeCcITyoInKa», KKOHCTUTYIMSI» U Ip. B HEM ObIIM OTpaskeHbI
HOPMBI TIOBe/IeH Vs, 6a3upyonecs Ha MPUHIINIIAX CITPaBeIIMBOCTY Y TYMaH-
HOCTM. PMMCKOe ITpaBo 0Ka3a/io OTPOMHOE B/IMSHME KaK Ha pOMaHO-repMaH-
CKYIO TIPaBOBYIO CMCTEMY, TaK ¥ HA MUPOBYIO Ky/JIbTYpY B 11eJIOM'.

IIJ1s1 pMMCKOTrO IIpaBa XapaKTepPHbI ABa MPOTUBOMIOJIOKHBIX IIPUHIIAIIA —
KOHCEePBATUBHOCTh U IPOTPECCUBHOCTh. KOHCEpPBATUMBHOCTD 3aK/II0UAETCS B
COXpaHeHUM TPeIIIeCTBYIOINX HOPM ITpaBa, YCTOSIBIIMXCSI OCHOB OOIIeCT-
BEHHOTO CTPOSI, @ TAK)Ke HeIOMYCTMMOCTY HOBOBBeleHMit. [IpyMHIIMIT Tporpec-
CMBHOCTHM BbIPakaeTcsl B TOM, UTO C TpaHCchopmaleit 001ecTsa Ha pa3HbIX
JTarlax ero pa3BUTHUSI HEOOXOAMMO ObIJIO YPeryInMpoBaTh HOBbIE OOIECTBEH-
Hble OTHOIIIeHNS], 3allIUTUTb COOTBETCTBYIOIIE BpeMeHM MHTepeChl rpaXk/iaH,
OIHAKO MpesKHIMEe HOPMbI He OTMeHsUICh. Tak, B CBOAe 3aKOHOB OCTaBaJIiCh
cTapble HOPMBbI ¥ IIOCTEIIEHHO BHOCUJICH HOBBIE?.

BakHy10 MO3ULIMIO 3aHMMAaJ TIPUHLIMIT CIIPaBeIJIMBOCTI, HA OCHOBE KO-
TOPOTO IIPM OTCYTCTBUM HOPMbI ITpaBa K KOHKPETHOM CUTyalluu HeO0OX0mm-
MO GBIJIO MICXOAUTD 3 €CTECTBEHHO CITpaBelyIMBOCTY. V3 3TUX TTOOYKIeHMi
6bL1a CO3/1aHa KOHIIEITIVST HbIHEIITHEN «ITPe3yMIIIY HEBUHOBHOCTM», KOTO-
pasi BbIpaskajiach B YeCTHOCTM JINIIA, TIOKa He JOKa3aHO 00paTHoe®.

YKasaHHbIe IIPUHLIMIBI — OCHOBOMOJIATAIOII/e Havaja MHOTMX HAlMO-
HaJIbHBIX CUCTEM IIpaBa, MMOCKOAbKY OHU SIBJISIFOTCSI K/IIOUEBbIMMU B I€/iICTBUMN
ITPABOBBIX HOPM, 3aLIMIIAIONINX IIPaBa IPakaaH.

PomaHo-repMaHCKasi ITpaBOBast CEMbsI OCHOBBIBAETCS Ha peleILN PYUM-
CKOTO TTpaBa, a Takke Ha ITpeobaagaHn CJIeqyoInX YepT:

— OCHOBHBIM MCTOYHMKOM BBICTYIIAIOT HOPMaTMBHbBIE MTPaBOBbIe aKThI,
T.e. BCe JesSHMS pacCMaTPMBAIOTCS HA OCHOBE MMEIOIIMXCSI HOPM, a IIpaBo-
BOJi MpeliedeHT MaJ03HauMM;

1 CMm.: Babypun C. H. O conanbHbIX LIEHHOCTSIX: BAMSIHME PUMCKOTO IIpaBa Ha POCCUICKMIA
KOHCTUTYLMOHAMN3M // BectHuk OMckoro yHuBepceuteta. Cep.: ITpaBo. 2020. T. 17,N2 1. C. 5-14.

2 Cm.: Pybanyosa T. A. TIoNUKyIbTYPHOCTb KaK OCHOBA ()OPMUPOBAHMS TPABOCO3HAHMSI
auTuuHocTH // Unen u upeansl. 2021. T. 13, N2 3-2. C. 324-336.

5 CMm.: IlImenes O. b., Myxamedssposa JI. B. 3HaUMMOCTb PUMCKOTO TIpaBa Jjisl 06IIecTBa 1
Hayku // 3akoH u npaBo. 2022. N2 1. C. 36-37.
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— IJIaBHYIO POJib B GOPMMUPOBAHNM TTpaBa UTraeT 3aKOHOATEb, TTOCKOJIb-
Ky BC€ HOpMAaTMBHbBIE TTPaBOBbIe aKThl pa3pabaThIBAIOTCS B ITPEICTABUTENb-
HBIX OpTaHax, MOCjIe Yero ofo0psiIoTCs IJ1aBOi roCyIapCTBa;

— YeTKOe JejieHe Ha OTPac/u IpaBa, KOTOPhIe pacCMaTPUBaIOT KOHKPeT-
HO TIPUCYIIUIA €1 TpeMeT U O6IeCTBeHHbIe OTHOIIEHMS ;

— pasrpaHMueHye YacTHOTO U ITyOJIMYHOrO MpaBa, M3HAYaJIbHO 3TO BbI-
pakasioch B «jus publicum» — «1rpaBo rocygapcTBa» u «jus privatum» — mpa-
BO MHOUBUAYYMOB®.

Bce ykasaHHbIe uepThl SIBJISIIOTCS] HAcAeAieM aHTUUHOTO ITpaBa, KOTOpblie
COXPAaHSIOTCS 110 CeTOMHSIIIIHUI AeHb.

[7MaBHO LIEHHOCTHIO aHTMYHOTI'O IIpaBa SIBJISIeTCS 3aKperyieH e KOMILIEeK-
ca MOIUTUYECKUX, TPAKIAHCKMX, SKOHOMUIECKMUX BO3MOXKHOCTEN, TPMUHA-
JeXanmx KaKIoMy TpaskaaHHy. Kaxkaplit Mmesn mpaBo roaoca, KOTOpoe BbI-
pakasioch B y4aCTUM B TOJIOCOBAHMM O MPUHSTUM 3aKOHA, a Takke B 136pa-
HUU OO/IKHOCTHBIX JIXII, TAKKe JII000i 00J1a1a/1 IIPaBOM ObITh M30paHHBIM.
Kpowme aToro, rpaxkmaHe MOIJIM BCTYIaTh B 6pak u TpeboBaTh OT rOCyIapCT-
Ba obecIieueHnst OXpaHbl CBOETO MMYIIECTBa, 061aaiy TpaBoOM Ha BeJeHue
onpeneneHHON NesTeTbHOCTH.

IMeHHO B PMMCKOM ITpaBe Obljla yCTAaHOBJIEHA TeCHAs CBSI3b IPaskAaHMHA
C TTOJTVICOM, Ha OCHOBE KOTOPOJ Y HUX €CTh B3aMMHbIE ITpaBa ¥ 00sI3aHHOCTM.
Takum 06pa3oM, MOSIBJISIETCS YCTOMUMBASI ITPABOBASI CBSI3b MEKIY YEJIOBEKOM
Y TOCYIapCTBOM, MHaue Ha3biBaemasi TPaskJaHCTBOM.

B KauecTBe OHO 113 BaXKHEN X 0COOeHHOCTE CTOUT BbIAEINUTD TO, UTO
YeJIOBEK SIBJISIETCS INIaBHOM LIEHHOCTHIO, a ero CB0601a — HeoTheM/ieMasi BO3-
MOXKHOCTB IIPOSIBJIEHMSI CBOEI BOJIM ¥ HE3aBUCUMOCTM.

HemasioBaskHBIM JOCTVDKEHMEM aHTUIHOTO IIPaBa SIBJISIETCSI CO3IaHle MH-
CTUTYTOB PMMCKOTO YaCTHOTO ITpaBa. Takske ObLIM 3a/I03KEHBI IJIABHbIE ITPUH-
LIUITbI PECTTyOIVKM ¥ HapOAOBIACTHS, KOTOPBIE SIBJISIIOTCS 6a30BBIMU TTPUH-
LMIIaMy BO MHOTMX CTpaHax Mupa.

Ocob6oe 3HaueHue pUMCKOIO IIpaBa COCTOUT B TOM, UTO OHO ITPOIOJIKA-
JIO CYIIECTBOBATH U MOCJIe pacrafa rocygapcTBa, CTajo JOCTOSTHMEM MHOTUX
crpaH. Ha 6a3e yueHnit pyMCKIX 10p1CTOB OpMMUPOBAIach paBoBasi CUCTe-
Ma, KoTopast BOIUIOTIIA B cebe Bce IeHHOCTM, TIOHSI TUITHBIN armapar U IpuH-
LUl aHTUYHOTO TTpaBa. O60611eHMe U KOAMGUKAIMS BCEX ITPAaBOBbIX HOPM
MIPUBEJIO K CO3JaHUI0 eAMHOT0 3aKOHOAATENbCTBA, KOTOPOEe HOCUJIO YHUBEP-
CaJIbHBIN XapaKTep, UTO SIBJISIETCS IPUUYMHOI ero JOJITOCPOYHOTO IIPMMEHEeHMS.

PuMcKoe mpaBo Kak HauBBICIIAS CTYTIEHb Pa3BUTHSI TEPEXKMUIIO CO3aBIINIA
ero Hapoj, 1 ABasKAbl TOKOPUI0 MUP. ETO MOKHO CUMTATh ePBbIM YHUBEP-
CaJIbHBIM ITpaBoM. Pa3BuTHMe 3aKOHOAATeIbCTBA 3anagHol EBpOIbl OCHOBBI-
BaeTCs Ha pPUMCKOM IIpaBe 0 HaCTosiee BpeMsl, JINIIIb CO BpeMeHM BCTYIlIe-

4 CMm.: Pacckasos JI. I1. PoMaHO-TepMaHCKasi paBoBasi CEMbsI: FeHe3MC, OCHOBHbIE UEPTHI
u BakHejime ucrounnku // FOpuctb-ITpaBoBens. 2014. N2 5(66). C. 12-16.
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HMSI B IeVICTBYIE HOBOTO 00IIlerepMaHCKOT0 IpaskaHCKoro yioskeHust (1990 T.)
ucuessyio popmanbHoe AeiictBue OctuHnanoBckoro Ceoma. OgHaKo ero ma-
TepuaabHOe JIeJiCTBIMeE CYIeCTBYeT 40 CUX ITOP ¥ HaXOIUT CBOe OTPaKeHe B
COBPEMEHHbBIX HOPMATUBHBIX IIPABOBBIX aKTaX.

biarogapsi pyuMcKOoMy TpaBy MOSIBMJIACh Kjaccuyeckasi Teopus Ipasa,
VMEHHO M3Yy4YeHMe TPYJOB PUMCKUX IOPUCTOB MO3BOIMIO CHOPMIUPOBATH
I0pUaMYecKoe MbllieHne B 3amagHoii EBpore. Takum 06pa3om, Mpoucxo-
IAJIO CTUSTHYME Pa3paboTOK MHOTUX CTpaH, Harpumep, @paniny ¢ lepmaHm-
eii v I'tanmeit, UTO OOIIMMM YCUIUSIMM CITOCOOCTBOBAJIO BhIPAOOTKE YHUBEP-
CAJIbHO TEOPUMN.

PuMCKoe IpaBo CTaJo CMHTE30M BCeli IpUIANYECKOM MbICIM aHTUYHO-
ro MM1pa, a TaKKe JIerJI0 B OCHOBY IMIPaBOBOTO Pa3BUTUSI MHOTUX CTpaH MUpa.
SIBuBIIMCH 6a31COM, Ha KOTOPOM BeKamMy (HOpMMUpPOBaIach I0pUaMIECKas
MBIC/Ib, OHO M3y4aeTcCsl B HACTOsIIee BpeMsi Kak Teopus TpaKIaHCKOTO Tpa-
Ba, KaK IIpaBoOBasi CMCTeMAa, B KOTOPOI OTPa3uIMCh BCe CO3IaHHbIE TOIA MH-
CTUTYTBI U TIOHSITUSI.

Pumckoe mpaBo cTaHOBUTCS (PyHAAMEHTOM KIaCcCUUeCKOTO IOPUANIECKOTO
00pa30BaHMsI, OHAKO He CTOUT HaAesThCs Ha ero 6e3011b0YHOCTb, HE0OX0-
VMO Ha OCHOBE TOJTyUeHHOTO MHOTOJIETHETO OIbITa BbISIBJSITh HEIOCTATKI
¥ pO6JIEMbI M MCKATh IMYTU UX yCTpaHeHMs. JIO3YHTOM COBPEMEHHOI I0pu-
CTIpyJeHLIMH SIBJISIeTCSl 3HaMeHuToe uspeuenue P. Mepunra: «Yepe3s Pumckoe
MpaBo, HO BIIepe[, Jajblie ero»’. OCHOBBIBASICh Ha TOM, UTO OBIJIO CO3HAaHO
MpeaKaMM, Mbl, HbIHEIITHee ITOKOJIeHMe, JOJIKHbBI paboTaTh AajIbllle, [TOCKOJIb-
Ky ITpaBOBbI€ ITPOOIEMbBI HE MOTYT OBIThH PEIIeHbI Pa3 ¥ HaBCETA B TIOCTOSTH-
HO MEHSIOIeMCS 00IIecTBe.

[TogBofs UTOT, C/IeAyeT OTMETUTD, UTO PUMCKOE ITPaBO OKa3aio OTPOMHOE
B/IMSIHME HA COBPEMEHHYIO IOPUCIIPYIEHIIMI0, TAaK KaK OHO SIBJISIETCS TIpapo-
ITeeM BCeii COBpeMeHHOI CUCTeMbl TipaBa. Ero ajemMeHThbI IPUCYTCTBYIOT
BO BCeX COBpEeMEHHbIX I'pyIINax IpaBa, B TOM YMCJIe ¥ B pPOMaHO-TepMaHCKO
IIPaBOBOI CeMbe, K KOTOPOJ TSIrOTeeT pOCCHUIiCKoe ITpaBo.
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MHOOPMAUMA AJ11 ABTOPOB

Tpe6GoBaHMs K MaTepuajiaM, HalpaBJsieMbIM
IJIsl TYOJMKaUMMU B CETEeBOM Hay4YHO-IPAKTUUYECKOM
usganumn «<KypHana 1opuanvdeckoii aHTPOIIOJI0TUN
Y KOH(IMKTOJIOTUN»

1. OBLIIME IT0JIOKEHHSA

1.1. K my6nmKkauyuy B CETEBOM HayYHO-TTPAKTUUECKOM U3AaHmM «KypHas
I0pUIMUECKOI aHTPOTIONOT UM ¥ KOHGIMKTONIOTUM» (Haee — KypHas) MpuHu-
MaroTCsI MaTepuasibl, cCopepskaliiyie pe3y/bTaTbl HAyUHbIX MCCIeI0BaHuit, 0dop-
MJIEHHbIE B BUJIE TTOJIHBIX CTAaTe, KpaTKUX CO00IeHmit, 0630poB. B skypHase
MOTYT ObITb OITyOJIMKOBAHbI PEIIEH3UM U MaTepUaIbI-0630PbI ITPOBEIEHHBIX
Hay4YHBIX KOH(epeHI1IMii, KPYIIbIX CTOIOB, GOPYMOB, CEMUHAPOB.

1.2. MaTepuasibl HEOOXOAMMO TTPEICTABISATh B PeJAKIIMOHHYI0 KOJUIETHIO
T10 [TOYTE WJIY I10 57IeKTPOHHOI 1ouTe. B ciiyyae, eciv MaTepuas HallpaBiisieT-
S B peIaKIMOHHYI0 KOJUIETHIO TTI0 TI0UTe, HE0OXOIMMO ITPUJIaraTh IeKTPOH-
HbII1 HOCUTEJIb, COZlepsKalnit daii co cTaTheil aBTopa.

1.3. ComepskaHue TIPUCbUIAEMBIX B PeNaKklMOHHYIO0 Kojternto JKypHana
MaTepuasioB U Ux oopmiieHMe AOMKHO COOTBETCTBOBATh YCTAHOBAEHHBIM
TpeboBaHMAM. [IpycIaHHbIe aBTOPAMU MaTepUaIbl JOJKHBI OT/IMUATHCS BbI-
COKOJ1 CTerneHbI OPUTUMHAIBHOCTU. B Cyiyuae SIBHOTO HeCOOTBeTCTBUs (op-
MaJIbHBIM TPEOOBAHUSAM (B YaCTV CTPYKTYPbI, OCHOBHBIX CBEIEHMIA, CChIIOK,
6ubnmorpaduUecKoro CImMcKa) IaBHbIN PeIakToOp, 3aMeCTUTENN TIIaBHOTO
penakTopa UaM OTBETCTBEHHbIN cekpeTapb JKypHaia MOTYT HAIllpaBUTh I10-
CTYIIMBILME MaTepHaIbl Ha JOPAOOTKY aBTOPaM.

1.4. TlognucaHHbBI aBTOPOM (COaBTOpaMM) TEKCT My6GimKauyuu opop-
MJISIETCSI OOHUM (haityioM, KOTOPBIi COIEPKUT ClIeyIolLy0 MHbOoOpMaIuio u
CTPYKTYpY:

o Haekc YIK;

* Ha3BaHMe CTaTby HA PYCCKOM M aHIVIMICKOM $SI3bIKaX;

e MHULMABI U paMmIns aBTopa (COaBTOPOB) HA PYCCKOM U aHIJIMIACKOM
SI3bIKAX;

* HaMMEeHOBaHMe 00PA30BaATENbHOI, HAYYHON WIX MHOV OpraHMU3aluu,
B KOTOPO#1 aBTOpP (COABTOPBI) pabOTAIOT (M1 3aHMMAIOT COOTBETCTBYIOIIVE
JOJDKHOCTH) Ha PYCCKOM U @HITIMIICKOM $I3bIKaX;

e aTa HaIlpaBJieHMsI MaTepuasa B pegakuyio XXypHaia;

e QHHOTALMS CTAaTbU HA PYCCKOM M aHIVIMIICKOM $I3bIKaX;

* KJIIOUEBbIe (JIOBA HA PYCCKOM M aHIVIMIACKOM sI3bIKax (6—15 coB);
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e TEKCT CTaTbU;

» CcBeZleHMsI 00 aBTOpe (CoOaBTOpax) Ha PyCCKOM M aHIIMIICKOM SI3bIKaX C
MOJTHBIM YKa3aHueM haMuiInm, MUMeH!, OTUeCTBa, YYeHOI CTeIleH, YYeHOTO
3BaHMSI, OCHOBHOI'O MeCTa paboThl, 3aHMMAaeMO¥ TODKHOCTU, HoMepa (CITy-
’KeOHOTr0, JOMAIIIHETr0 UM MOOMILHOTO) TesehOHa, JOMAIITHEro MUIu CIyKeo-
HOTO aJipecoB, aJipeca 37eKTPOHHO ITOYThI.

1.5. [Inst acnMpaHTOB M COMCKaTeei JOMOHUTEIbHO HEOOXOIMMO TPpH-
CJ1aTh B peAaKIIMIo KypHaJIa BBITIMCKY 13 ITPOTOKOJIA 3acemaHnst Kadenpsol (cek-
TOpa, IoApasaeaeHs: opraHu3alum) 0 peKoMeHAal M NpUcIaHHOrO MaTe-
puasia K Ony0IMKOBaHMIO B KypHaJie MM MOAIIMCAHHBIA HAayUHBIM PYKOBO-
IUTeeM KpaTKuii OT3bIB O PEKOMEHAALIMM CTaTby K OITyOIMKOBAHMIO.

1.6. CraTbu, HaTpaBjsieMble B peIaKIMIO, TTOIJIeXaT pelieH3UMPOBaHUIO,
U B CJTydae IMOJIOKMUTeIbHOM pelleH3UM — HAyYHOMY M KOHTPOJIbHOMY peflak-
TUPOBAHUIO.

1.7. Pemtenue o myOoMMKaLMM CTAThy MIPUHMMAETCSI PeIaKLIMOHHONM KOJI-
Jieruen xypHaJa.

1.8. IInaTa c aBTOPOB 3a IMyOIMKALMIO CTaTeli He B3MMAaeTCsl.

2. TPEBOBAHNS K O®OPMJIEH1IO MATEPUAJIOB,
HAIIPABJIIEMbBIX B PEJAKITMOHHYIO KOJIVIETUIO JKYPHAJIA
JJIs1 OITYBJIMKOBAHUS

2.1.TexkcT mevyaTtaeTcs B TeKCTOBOM pegaktope WinWord mipudgrom Times
New Roman 14-ro kemist (pasmepa) uepes 1,5 naTepBaia.

2.2. Bce mosig Ha IUCTE COCTABIISIIOT MO 2 CAHTUMETPa.

2.3. O6beM cTaTbu JOJIKEH coCcTaBasITh 15-20 crpanuts (1 IM.J1., MIu OKO-
710 40 ThIC. 3HAKOB). [T0 cormacoBaHuIO C peJakiyet XXypHaia K myonuKanmm
MOTYT ObITh IPUHSTHI CTaTby OOJIbIIEr0 06beMa.

2.4. CHOCKM 0OpMIISIIOTCS TTOoCcTpaHnuHO. Hymepatimst — ckBo3Hast. TekcT
cHOcoK nevaTaetcs mpudtom Times New Roman 12-ro kerist (pasmepa) ye-
pe3 1,5 nHTepnaa.

2.5. B KOHIIe CcTaTby MPUBOAUTCS 6MOMMOrpadnIeckuii Crmcok B anda-
BUTHOM Mopsiike. Bubmmorpaduiecknit CrmcoK MOAJIEKUT ITepeBOy Ha aH-
TINICKMI SI3BIK 10 CiefytoleMy o0pasity:

Bubnuozpaguueckuii cnucok

Anekcu P.TIoHsITMe U Ie/iCTBUTEIbHOCTD ITpaBa (OTBET I0pUIMIECKOMY I10-
3sutususmy) / P. Anekcu. — M. : Undorponuk Menua, 2011. - 192 c.

Pao6pyx I'. dunocodus mpasa / I. Pagopyx. — M. : MeskayHapoaHbIe OTHO-
meHus, 2004. — 238 c.

Habermas ]. Theorie des kommunikativen Handelns, Bd. 1-2 / J. Haber-
mas. — Frankfurt am Main, Suhrkamp, 1981. - 1216 p.
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2.6. [IpaBua odopmaennsi cHocok — B cootBetrctBuu ¢ 'OCT 7.0.5-2008
«Bubnuorpaduueckast cchiika. O61ye Tpe6oBaHMs U ITPaBuIa COCTaBIEHUSI».
Bo nsbeskaHue ommMb0K peIaKIiOHHAasI KOJIJIErMs peKOMEeHIyeT aBTopaM ca-
MOCTOSITE/IbHO He COKpallaTb CHOCKM, BCSIKUIA pa3 NIPUBO/IS TTOTHbIE CBefie-
HUS O IUTUPYEMOM MCTOUHMKE.

2.7. Bce cTpaHUIIbI pYKOTIUCH CJIefyeT IPOHYMepOBaTh.

2.8. HameHOBaHMs opraHusalnyii, OpraHoB roCcyiapCTBEHHO BJIaCTH, yU-
pPEXIEeHMIT, MEXXTYHAPOIHbIX OPTaHM3aluii He cokpaliaoTcs. Bce ab6peBua-
TYPbI ¥ COKpaIleHMs, 32 UCK/TIOUeHEeM OOIIeM3BECTHBIX, MOJIKHbI OBIThH pac-
mpPoBaHbI IPY IIEPBOM YIIOTPEOIEHUM B TEKCTE.

2.9. Bce TabnuIlbl JO/DKHBI OBITh YITOMSIHYTHI B TeKcTe. Kaykmast Tabnmiia
reyaraeTcs Ha OTAeMbHOI CTpaHuIle U HyMepyeTcsl COOTBETCTBEHHO ITepBO-
MY YIIOMMHAHUIO ee B TeKcTe. KaskapIit cTosbel] (KOJIOHKA) TOKEH IMETh KO-
POTKMI1 3aT0OJIOBOK (B HEM MOTYT OBbITb MCITOIb30BaHbI COKpaIlleHNsI, a00peBu-
aTypsl). Pa3bsicHeHMS TEPMUHOB, a60peBMaTyp IMOMEIIAIOTCS B CHOCKE (TIPM-
MeuvaHMsX), a He B Ha3BaHMM Tabmuil. JI1s1 CHOCKM ITPUMEHSIETCSI CMMBOJT — *,
Eciiu MCIonb3yIoTcsl JaHHbIe M3 APYTOro OMmy6JIMKOBAaHHOTO MJIY HEOITyOIm-
KOBAHHOTO MCTOYHMKA, JOJIKHO OBITH MOJTHOCTHIO IIPMBEIEHO €r0 Ha3BaHMe.

2.10. CxeMbI ¥ AyarpaMMbl IOJKHBI ObITh IIPOHYMEPOBAHBI U MPEICTaB-
JIeHbI B BUJIe OTHEeIbHbBIX (aiiIoB.

2.11. Hanmume wiimiocTpanyii B my6IMKanysix MpUBeTCTBYeTCs. MutocTpa-
uyu (hororpadun) MOryT ObITh YUEPHO-6ETBIMMU U IIBETHBIMM, OTCKAHMPOBA-
HbI ¢ pa3pernieHrem 300 Toyek Ha II0MM M COXpaHEeHbI B OTIIeJIbHOM (aiisie B
dopmare tif mnm jpg. i Kaxkmoii MUTIOCTpaLy B 00513aTeJIbHOM IOpSIIKe
IOJIKEH ObITh YKa3aH MCTOYHMK €€ MOTyUeHMSI.

3. PEHIEHME O ITYB/IMKALIMA U OTKA3 B ITYBJIMKALIN

3.1. ABTOp, HampaBJIssl B XKypHa/ TEKCT CTAaTbU, 00S13yeTCsI 10 TTPUHSITUS
pelieHust 0 MyoaMKaluum He MPeaCcTaB/IsiTh MAEHTUYHBIM MaTepuasn Apyrum
TeYyaTHbIM M3IaHUSIM.

3.2. B ciyyae, eciiut Ij1st IPUHSITUS pellieHMs] O My6aMKauyuy Heo6X0MMbl
TO3HAHMS B Y3KO¥ 06/71aCTV IOPUCTIPYAEHLIVH, PeAaKI[MOHHAsT KOJIJIerusl Ha-
TIpaBJIsIeT CTaThIO 1JISI 3aK/TI0UeHMSI CIIelMaICTaM UM SKCIIepTaM.
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3.3. B oTHmenbHBIX CIy4asix BO3MOKHA JopaboTKa (YIydllleHue KauecTBa)
CTaTb¥ aBTOPOM II0 peKOMeHaluM pedaKiiMOHHOM Kojaeruu. CTaThsl, Ha-
MpaBJ/IeHHAasT aBTOPY Ha JOPabOTKY, TO/KHA ObITh BO3BpallleHa B MCIIpaBIeH-
HOM BHJIe BMeCTe C ee [TepBOHAYa/IbHbIM BapMaHTOM B MaKCMaJIbHO KOPOT-
Kl€e CPOKM.

3.4. Pepgakiiys sKypHaja HallpaBJsieT aBTOpaMm IIpeicTaBIeHHbIX MaTepu-
aJIOB KOMUM pelieH3Uit MM MOTMBUPOBAHHBIN OTKa3.

3.5. OTKa3s B Iy0aMKaIMY BO3MOXKEH B CTyYasiX:

* HECOOTBETCTBMSI CTAaThy MPOdWITIO U crieniduKe XKXypHasa;

e IpyObIX HAPYIIEHNA, JOIMYIIeHHbIX TPV IUTUPOBAHMM, B TOM YMC/IE IIPU
CChIJIKaxX Ha 3aKOHOIATEIbCTBO;

* HECOOTBETCTBMS CTATbM KPUTEPUSIM HAYUHOI'O YPOBHS U ITPAKTUUECKOi
I10JIE3HOCTH;

e OTPULIATEIBHOTO 3aK/II0UeHNsT pelaKIIMOHHO KOJIermu;

* OITyOJIMKOBAHMS MIEHTUYHOV CTaTh! B MHBIX U3aHUSIX UJIU ITPeJICTaBIe-
HMSI CTaThy JIJIs1 OITyO/IMKOBAHMS MAEHTUYHbBIX MAaTEPMAJIOB B IPYIVe U3AaHMs.

3.6. Pykormmcu, ipeaicTaBaeHHbIe 11 ITyOIMKaly, He BO3BPaIllaloTCs.

3.7. MHeHMe pedaKIMOHHO KOJIJIETUM He BCeraa MOXKeT COBIaAaTh C TOU-
KOJi 3peHMsI aBTOpa.
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