Voir Note explicative 

See Explanatory Note Siehe Erläuterungen 
GER 
Numéro de dossier 

File-number 
Beschwerdenummer 
           COUR EUROPÉENNE DES DROITS DE L'HOMME   

                    EUROPEAN COURT OF HUMAN RIGHTS 
EUROPÄISCHER GERICHTSHOF FÜR MENSCHENRECHTE 
Conseil de l'Europe - Council of Europe - Europarat 
Strasbourg, France - Frankreich 

REQUÊTE 

APPLICATION 
BESCHWERDE 
présentée en application de l'article 34 de la Convention européenne des Droits de l'Homme, 
ainsi que des articles 45 et 47 du Règlement de la Cour 
under Article 34 of the European Convention on Human Rights 
and Rules 45 and 47 of the Rules of Court 
gemäß Artikel 34 der Europäischen Menschenrechtskonvention 
und Artikel 45 und 47 der Verfahrensordnung des Gerichtshofs 
IMPORTANT: 

WICHTIG: 

La présente requête est un document juridique et peut affecter vos droits et obligations 

This application is a formal legal document and may affect your rights and obligations. 
Dieses Formular ist eine Urkunde und kann für Ihre Rechte und Pflichten von Bedeutung sein. 
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__________ 

* Si le / la requérant(e) est représenté(e), joindre une procuration signée par le / la requérant(e) en faveur du / de la représentant(e). 

A form of authority signed by the applicant should be submitted if a representative is appointed. 
Wenn ein Bevollmächtigter / eine Bevollmächtigte bestellt ist, ist eine vom Beschwerdeführer / von der Beschwerdeführerin unterzeichnete Vollmacht 
beizufügen. 
A. 

LE REQUÉRANT / LA REQUÉRANTE 

THE APPLICANT MR. JAMES BLOND, COHOMA TOBACCO COMPANY
DER BESCHWERDEFÜHRER / DIE BESCHWERDEFÜHRERIN 
(Renseignements à fournir concernant le / la requérant(e) et son / sa représentant(e) éventuel(le)) 
(Fill in the following details of the applicant and the representative, if any) 
(Angaben über den Beschwerdeführer / die Beschwerdeführerin und ggf. den Bevollmächtigten / die Bevollmächtigte) 
1. 

Nom de famille BLOND.................................................... 

Surname / Familienname 
Sexe:      masculin / féminin 

Sex: 

2. 

Prénom (s) ...JAMES........................................................ 

First name (s) / Vorname(n) 
male / female 

4. 

Geschlecht: männlich / weiblich 

3. 

Nationalité ..GREAT BRITAIN.......................................... 

Nationality / Staatsangehörigkeit 
Profession ...SOLE SHAREHOLDER OF THE COHOMA TOBACCO COMPANY................................................... 

Occupation / Beruf 
5. 

6. 

7. 

8. 

9. 

10. 

11. 

Date et lieu de naissance 12 NOVEMBER 1962, LONDON.................................................................................................................. 

Date and place of birth / Geburtsdatum und -ort 
Domicile .15 CENTRAL HALL STREET, NEWTOWN 539920, SMOKELAND............................................................................... 

Permanent address / Ständige Anschrift 
Tel. N 00320 990 57 223  ............................................................................................................................................................................ 

Adresse actuelle (si différente de 6.) 15 CENTRAL HALL STREET, NEWTOWN 539920, SMOKELAND................................... 

Present address (if different from 6.) / ggf. derzeitige Anschrift 
Nom et prénom du / de la représentant(e)* ..NINA CHKUASELI; KENIA PINHEIRO ........................................................... 

Name of representative* / Name und Vorname des Bevollmächtigten / der Bevollmächtigten* 
Profession du / de la représentant(e) DEFENCE ATTORNEY............................................................................................................... 
Occupation of representative / Beruf des Bevollmächtigten / der Bevollmächtigten 
Adresse du / de la représentant(e) 4 ELLOISEI STREET, NEWTOWN 2345686, SMOKELAND...................................... 

Address of representative / Anschrift des Bevollmächtigten / der Bevollmächtigten 
Tel. N 007 765 435 67........................................................      Fax N 007 765 435 68 .......................................................................... 

12. 

B. 

13. 

LA HAUTE PARTIE CONTRACTANTE 

THE HIGH CONTRACTING PARTY 
DIE HOHE VERTRAGSCHLIESSENDE PARTEI 
(Indiquer ci-après le nom de l'Etat / des Etats contre le(s) quel(s) la requête est dirigée) 
(Fill in the name of the State(s) against which the application is directed) 
(Angabe des Staates / der Staaten, gegen den / die die Beschwerde gerichtet ist) 
.SMOKELAND.......................................................................................................................................................................................... 
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II. 

EXPOSÉ DES FAITS 

STATEMENT OF THE FACTS DARLEGUNG DES SACHVERHALTES 
(Voir chapitre II de la note explicative) 
(See Part II of the Explanatory Note) 
(Siehe Abschnitt II der Erläuterungen) 
Si nécessaire, continuer sur une feuille séparée 

Continue on a separate sheet if necessary 
Wenn erforderlich, Beiblätter einfügen 
14. Circumstances of the case


14.1 The applicant is Mr. Blond. He lives in Oldtown (Smokeland). 
COHOMA Tobacco (“COHOMA”) is a company registered in Newtown (Smokeland), having Mr Blond as its sole shareholder.

14.1.1 A contract between the Smokeland State and Mr. Blond and COHOMA was concluded on 10 July 1989. For the contracting parties they were to construct a tobacco cigar manufacturing, at an estimated cost of 10 Million Euro. 

14.1.2 The contract was ratified by Legislative Decree no. D-73/1989, under article 19 of the contract, in which the State was responsible for issuing an exclusive license until 1 January 1992. 

14.1.3 However the project was stagnated, since the State did no fulfill its obligation. On 1 December 1991, the Minister of Health made a public announcement in Newtown, expressing the Government’s decision on starting a new anti-smoking policy, claiming that due to “new scientific findings” that show how the dangerous effects of smoking to one’s health.

14.1.4 For this reasons mentioned the State refused to issue the exclusive license. Immediately after the refusal, Mr. Blond protested the State’s decision, but the State refused to revoke the order.

14.1.5 The Government took the view that the contract was contrary to public health, and for this reason it could not be renegotiated. This decision was based on Article 2 paragraph 5 of Law no. 007/1993 on the termination of preferential contracts, concluded under the previous government (1985 -1993). This law was enacted by special authorization under the 1993 Constitution (Article 107), and this law possesses superior force. The contract was terminated on 4 October 1993.

14.1.6 The applicants did not accept the proposal of the State that gave them the possibility to apply for a license for the production of another product. The applicants also did not challenge the States decision in courts.

14.2 The proceedings in the Arbitration Court

14.2.1 Before the termination of the contract, the applicants had incurred expenditure, such as contracts for the supply of goods and services, and had taken out loans. 

14.2.2 Then  a dispute arose between COHOMA and the Smokeland State. The applicant demanded 2 Million Euro, claiming the State had been in breach of the contract and its obligations during the period of validity of the contract, especially because so far it had not issued the license and prohibited the continuation of work on the construction of the Tobacco factory. 

14.2.3 On 12 June 1998 COHOMA filed an arbitration petition, requiring the arbitration court to declare that all the claims for compensation against the State were well-founded. The paragraphs 1 and 9 from the contract reads the following:
“1. Any difference, dispute or disagreement arising between the State and the investor as to the application of the Agreement and relative to the interpretation of the terms and conditions thereof and the extent of the rights and obligations deriving there from shall be resolved exclusively by arbitration by three arbitrators according to the following procedure, no other arbitration agreement being required.

…

9. The arbitration award shall be definite, final and irrevocable, and shall constitute an enforceable instrument requiring no further action for enforcement or any other formality. It shall e liable to no ordinary or extraordinary judicial remedies, nor shall it be subject to cancellation or suspension before ordinary courts of justice. The party failing to comply with the provisions of the arbitration award shall be obligated to make good any and all damages (damnus emergens or lucrum cessans) caused to the other party.” 

14.3 The arbitration proceedings

14.3.1 The arbitration court was constituted on 3 August 1998. It made its award on 2 March 2002. It found it had jurisdiction and decided that the disputes arising from the total failure to perform the contract were also subject to the arbitration, and that they were not restricted to those deriving from non-performance of individual clauses as had been argued by the State. 

14.3.2 On the merits, the arbitration court found that claim for the losses sustained by COHONA was well-founded. 

14.4 The States appeal against the arbitration award

14.4.1 On 2 May 2002 the State appealed against the arbitration award in the Newtown Court of First Instance trying to set aside the arbitration decision from 2 mach 2002, arguing that the arbitration court lacked jurisdiction over the matter. The State also argued that the measures were justified since they served the general interest and that Mr. Blond and COHOMA have been offered the opportunity to change the investment, but this offer is unreasonable because the investment was prepared for tobacco factory.

14.4.2 In its judgment on 20 April 2003 the Newtown Court dismissed the State’s application, supporting that the decision terminating the contract had not rendered the arbitration clause void, so the clause continued to produce its effects in relation to disputes that came up after the validity of the contract.

14.4.3 It observed inter alia:

“In modern Smokeland legislation the principle of the autonomy of an arbitration clause in relation to the contract prevails. The termination of the contract, for whatever reason, does not bring an end to the power of the arbitrators designated to hear disputes which have arisen during the period of validity of the contract.”

14.4.4 On 10 December 2003 the State appealed to the Court of Cassation. 

14.5 On 22 May 2004 Parliament enacted Law no. 1974/2004 on “the compulsory participation of the State in private undertakings and the redemption of shares”, which entered into force on 1 June 2004. The main aim of this law was to deal with the renegotiation of contracts with foreign investors in the tobacco sector. Article 11 of the Law reads:

“1. The true and lawful meaning of the provisions of Article 2 para. 1 of Law no. 007/1993 concerning the termination of contracts entered into between 1 April 1984 and 31 July 1992 is that, upon the termination of these contracts, all their terms, conditions and clauses, including the arbitration clause, are ipso jure repealed and the arbitration tribunal no longer ahs jurisdiction.

2. Arbitration awards covered by paragraph 1 shall no longer be valid or enforceable.”

14.5.1 The Court of Cassation delivered its judgment on 15 April 2007. It was worded:

The Constitution provides for the enactment of ‘a single law to be enacted once and for all’ which by definition possesses superior force inasmuch as it may be neither supplemented nor amended by ordinary legislation. However, the prohibition on supplementing or modifying the content of such laws does not mean that they may never be interpreted. The fact that they are sui generis, which gives them precedence over ordinary legislation, does not preclude their interpretation where the circumstances so require. The purpose of such interpretation is not to amend the substance of the law interpreted, but to clarify its original meaning and to resolve disputes that have arisen in connection with its application or which may do so in the future. The need for such interpretation will ultimately be determined by the court which will have to ascertain whether the meaning of the law interpreted actually gave rise to doubts justifying the intervention of the legislature. Accordingly, the interpretation of Law no. 007/1993 is not contrary to the Constitution merely because it is a law of superior rank. It must nevertheless be determined, on the one hand, whether the interpretation was necessary in the specific case and, on the other, whether the non-interpretative provisions of this Law, which have a bearing on the solution of the case in issue, are contrary the Constitution. The wording of Article 2 para. 5 of Law no. 007/1993 lacks clarity and creates doubt as to whether the arbitration clause survives the termination of the contract and as to the jurisdiction of the arbitration court. Irrespective of those doubts, the main issue is the acceptance of rejection of the principle of the autonomous character of the arbitration clause and of its scope. For a long time this matter has been the subject of significant differences of opinion in international case-law and among legal writers. In some countries the principle of the survival of the clause to resolve disputes arising prior o the termination of contracts prevails. In other countries the dominant view is that termination of the contract entails the annulment of the clause and therefore the referral of all the disputes to the ordinary courts.  In other countries, again, the accepted view is that the autonomous character of the arbitration clause operates only in respect of certain types of dispute. It was therefore necessary to provide an interpretation of Law no. 007/1993 and that interpretation resolved the problem for the purposes of Smokeland law by opting for the annulment of arbitration clauses and the removal of jurisdiction from the arbitration court. The fact tat the intervention of the legislature occurred five days before the hearing in this Court and following a previous adjournment does not mean that it was not necessary and does not render it contrary to the Constitution. The dispute in question provide the opportunity to resolve a problem which had already arisen. Consequently, it cannot be concluded that, in giving such an interpretation in this case, the legislature interfered with the jurisdiction of the ordinary courts and usurped that jurisdiction.  It follows that Article para. 1 of Law no. 1974/2004 is not in breach of the Constitution”. 

14.5.2 The Court of Cassation took the view on the case and paragraph 2 of Article 11 and said that the any arbitration awards were deprived of effect, quashing the Court of Appeal’s judgment of 5 November 2006 and declared void the arbitration award of 1 March 2005. 

14.5.3 Smokeland ratified the ECHR on 1 June 1987. It has also ratified all Additional Protocols to the ECHR.

14.6 Relevant Domestic Law

A. The Constitution 1993

Article 77 para. 1

The authentic interpretation of the laws shall rest with the legislative power. 

Article 93 para. 4

The courts shall be bound not to apply laws, the contents of which are contrary to the Constitution. 

Article 102 para. 2

A single law to be enacted shall specify the terms and the procedure for the termination of revision of preferential administrative agreements of measures concluded or promulgated between 1 April 1984 and 31 July 1992, in so far as such agreements of measures concern the investment of foreign capital. 

B. The Code of Civil Procedure
Article 895

1. The ordinary remedies do not lie against arbitration awards.

2. The arbitration agreement may specify an appeal against the arbitration award before different arbitrators, but it must at the same time define the conditions, the time-limit and the procedure to be followed for the exercise of such a remedy and for the decision thereon. 

Article 896

If the arbitration agreement does not specify the appeal provided for in Article 895 para. 2 or if the time-limit for filing such an appeal has expired, the arbitration award shall become final.

Article 897

The arbitration award may be annulled, in whole or in part, only by judicial decision and on the following grounds:

(1) where the arbitration agreement is void;

(2) where it was made the arbitration agreement had ceased to be valid. 

C. Law no. 007/ 1993

Article 2 para. 5

Following the termination of a contact the special privileges and agreement shall cease to have affect and the undertaking of investment shall be subject to the ordinary law governing ordinary undertakings and investment. 
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III. 

EXPOSÉ DE LA OU DES VIOLATION(S) DE LA CONVENTION ET / OU DES 

PROTOCOLES ALLÉGUÉE(S), AINSI QUE DES ARGUMENTS À L'APPUI STATEMENT OF ALLEGED VIOLATION(S) OF THE CONVENTION AND / OR PROTOCOLS AND OF RELEVANT ARGUMENTS 
ANGABE DER GELTEND GEMACHTEN VERLETZUNG(EN) DER KONVENTION 
UND/ODER ZUSATZPROTOKOLLE UND BEGRÜNDUNG DER BESCHWERDE 
(Voir chapitre III de la note explicative) 
(See Part III of the Explanatory Note) 
(Siehe Abschnitt III der Erläuterungen) 
Si nécessaire, continuer sur une feuille séparée 

Continue on a separate sheet if necessary 
Wenn erforderlich, Beiblätter einfügen 
15.1 Violation of Article 6 para 1 of the European Convention on Human Rights

 As regards the applicants’ right to a fair hearing by a tribunal
15.1.1 Applicants fell victims of violation of article 6.1 which reads as follows:

“in the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to fair and public hearing…by an independent and impartial tribunal established by law.”

15.1.2 The applicants claim that they participated in the arbitration proceedings in reliance upon the agreement on arbitration with the state, which voluntarily agreed upon the competence of the court of arbitration in case of any dispute or disagreement arising between the state and the applicant. Having failed in the arbitration proceedings the state embarked upon a series of dilatory appeals which failed.

15.1.3 The law on compulsory participation of the state in private undertakings and redemption of shares, enacted just  a year before the final decision of the court of cassation, when proceedings have still been pending, was aimed at barring the applicant from having his claim resulting from the discontinuation of the contract determined.

15.1.4 Furthermore the applicants claim that adoption of such a law when the proceedings in the court of cassation were pending, constitutes an unfair and calculated attempt to interfere with and encroach upon the powers of the judiciary.

15.1.5 Article 6 para. 1 of the convention does not only require that the parties arguments are heard the courts of adversarial proceedings but it also guarantees the principal of equality of arms and requires that the matter under litigation is decided be the courts on the basis of the relevant existing legislation and without any interference by any of the parties or by any other state authority (Stran Greek Refineries and Stratis Andreadis v. Greece, No. 13427/87, 09.12.1994).

15.1.6 The issue regarding the validity of the award, which was the subject matter of the litigation , was expressly addressed by the legislator  while the proceedings were pending. By interpreting the existing law in favor of the invalidity of the arbitration clause and by providing that the award was null and void the above mentioned law left no room for a decision  by the court and in reality determined the outcome of the proceedings.

15.1.6 The government gave absolutely no explanations for the apparent inconsistency between states position in 1987 when the state concluded contract with the applicant and 2004 when the legislator intervened in favor of invalidity of arbitration clause and proceedings.  

15.1.7 And in conclusion, in  Golder judgment of 1975 the European Court of Human Rights  stated that “ when the Court is dealing with the dispute between the individual and the state over civil rights and obligations, the legislator must not take action with a view to resolving that particular pending dispute. Were article 6.1 to permit such action, a contracting state could, without acting in a breach of that text, prevent its courts from exercising in practice their jurisdiction to determine civil actions brought against the state. Such assumption, in dissociable  from a danger of arbitrary power, would have serious consequences which are incompatible with the rule of law.

15.1.8 On the bases of all above stated the applicants claim that  they fell victims of the violation of article 6 para.1 as regards the applicants’ right to fair hearing by a tribunal.  
15.2 Violation of Article 6 para1 of the European Convention on Human Rights

As regards observance of the reasonable time requirement
15.2.1 The applicant complained that the length of the proceedings had been incompatible with the “reasonable time” requirement, laid down in Article 6 § 1 of the Convention which reads as follows: 

“ In the determination of his civil rights and obligations… everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.”
15.2.2 The proceedings concerning the validity of the arbitration award commenced on 2 march2002 and terminated on 15 April 2007. They lasted nearly 5 years.

The first instance and appeal proceedings lasted over 6 months.

The total length of cassation proceedings is more than 3 years.

15.2.3 Firstly the applicants tried to resolve the issue without court interference, they tried to use a moderate way and not challenging the State´s decision immediately, because there was such a well prepared contract, therefore the interference seemed unnecessary. In this matter the parties behaved sufficiently well to minimize the time factor.

15.2.4 Secondly the first instance and appeal proceedings lasted more than 6 months, in the regard to the complexity of the case those proceedings were done in a moderate way.

15.2.5 However the length of cassation proceedings was the main issue realising that it took over 3 years without any judgement during the period. 

For instance the case Arsov v. Former Yugoslav Republic of Macedonia ( Application no. 44208/02) which lasted 11 years, there were many decision during that period, contrary to this case, the present case has been delayed. There was also no information given to the parties about the circumstances. 

15.2.6 Furthermore due to the amount of 2 000 000 Euro the present case has proven to be one of relevant importance and therefore should not be ignored. 

15.2.7 As regards to the length of the proceedings there has been a violation of Article 6 Para. 1 of the Convention. It shows that the conduct of the competent authorities is unacceptable, not understandable and not justified.
15.3 Violation of Article 1 of Protocol No. 1 of the European Convention on Human Rights

15.3.1 The applicants also fell victims to a violation of Article 1 of Protocol No. 1 of the Convention which provides:

“Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for by law and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it deems necessary to control the use of property in accordance with the general interest or to secure the payment of taxes or other contributions or penalties”
15.3.2 Article 1 of Protocol No. 1 of the Convention is in substance guaranteeing the right of property (see Marckx v. Belgium, Judgement of 13 June 1979, §63).

15.3.3 Article 1 of the Protocol No 1 comprises "three distinct rules": the first rule, set out in the first sentence of the first paragraph, is of a general nature and enunciates the principle of the peaceful enjoyment of property; the second rule, contained in the second sentence of the first paragraph, covers deprivation of possessions and subjects it to certain conditions; the third rule, stated in the second paragraph, recognizes that the Contracting States are entitled, amongst other things, to control the use of property in accordance with the general interest.  The three rules are not, however, "distinct" in the sense of being unconnected.  The second and third rules are concerned with particular instances of interference with the right to peaceful enjoyment of property and should therefore be construed in the light of the general principle enunciated in the first rule. (See, for example, James and others v. United Kingdom, Judgment of 21 February 1986, §37). 

15.3.4 The violation of the above mentioned provision took place as a result, on one hand, of the lengthy and dilatory proceedings and, on the other hand, of the provisions of Article 11 of Law 1974/2004. As a consequence, the applicants have been deprived of their right recognized by the arbitral award. It must be considered to be an infringement of the right to the peaceful enjoyment of possessions within the meaning of the first sentence of the first paragraph of Article 1 of Protocol No. 1 (P1-1).

15.3.5 Paragraph 2 of Article 11 of Law no. 1974/2004 declared the arbitration award void and unenforceable. The judgment of the Court of Cassation of 5 November 2006 had the effect of closing the proceedings in issue once and for all, which was the real objective of the legislature in enacting Article 11. As a result, it was impossible for the applicant to secure enforcement of an arbitration award having final effect and under which the State was required to pay in respect of expenditure that the applicants had incurred in seeking to fulfill  contractual obligations or even   to take further action to recover the sums in question through the courts. In conclusion, there was an interference with the applicants’ property right.
According to ECHR’case law a “legitimate expectation” that a person would obtain compensation form a state constitutes a”possession” within the meaning of the first sentence of Art. 1 protocol 1 (see Pine Valley v. Ireland 29 November 1991, Series A no.222, p.23 para.51). In instant case the expectations of the applicant arose from decisions of arbitration court and the appeals court.

15.3.6 The Applicants do not contest the Government’s claim that the anti-smoking policy was introduced in the public interest of the society. However, it would be unjust if every legal relationship entered into force before developing a new policy was regarded as invalid after introducing it.  Moreover, the contract in question related to the construction of an tobacco factory , which was of benefit to the economic infrastructure of the country, as there were hundreds of local citizens to be employed. The Applicants are therefore of the opinion that a fair balance was not struck between the demands of the general interest of the community and the requirements of the protection of the individual’s fundamental rights (see the Sporrong and Lönnroth v. Sweden judgment of 23 September 1982, Series A no. 52, p. 26, para. 69). In addition, there must be a reasonable relationship of proportionality between the means employed and the aim pursued. In the present case, in Applicant’s opinion, such reasonable relationship lacks.

15.3.7 The applicants admit that indeed, according to the case-law of international courts and of arbitration tribunals any State has a sovereign power to amend or even terminate a contract concluded with private individuals, provided it pays compensation (Shufeldt arbitration award of 24 July 1930, Reports of International Arbitral Awards, League of Nations, vol. II, p. 1095). This both reflects recognition that the superior interests of the State (in that case – the health of the society) take precedence over contractual obligations and takes account of the need to preserve a fair balance in a contractual relationship. However, the unilateral termination of a contract does not take effect in relation to certain essential clauses of the contract, such as the arbitration clause. 

15.3.8 Moreover, the Smokland legal system recognizes the principle that arbitration clauses are autonomous and that the Court of First Instance, the Court of Appeal applied this principle in the present case. Moreover the two courts found that the applicants’ claims originating before the termination of the contract were not invalidated thereby. The State was therefore under a duty to pay the applicants the sums awarded against it at the conclusion of the arbitration procedure.

15.3.9 The law no. 1974/2004 had a retrospective effect with the aim and consequence of depriving applicant his right to compensation. This is inconsistent with preserving a fair balance between individual and state interest (see Judgment of 20 Nov. 1995 Case of Pressos Compania Naviera S.A. and others v. Belgium, Series A, vol. 332, p. 24, § 33,34). We kindly request the High Court to refer to the above mentioned facts and find that the respondent State violated Article 1 of Protocol No. 1 of the Convention.

15.4 Violation of Article 13 of the European Convention on Human Rights

15.4.1 The Applicants have become  victims of a violation of ECHR Article 13 which provides:
“Everyone whose rights and freedoms as set forth in the Convention are violated shall have an effective remedy before a national authority notwithstanding that the violation has been committed by persons acting in an official capacity.”
15.4.2 In Silver and Others v. The United Kingdom (Application no. 5947/72, Judgment of 25 March 1983, §113) the European Court of Human Rights indicated:

“Where an individual has an arguable claim to be the victim of a violation of the rights set forth in the Convention, he should have a remedy before a national authority in order both to have his claim decided and, if appropriate, to obtain redress”

15.4.3 In the instant case, the applicant had an arguable claim to be the victim of a violation of the rights guaranteed by Article 6 para.1 and article 1 Protocol one. His claim was granted by the court of Arbitration, but the state by adopting a law tried  influence the judiciary thus predetermined the outcome of the proceedings.

15.4.4 In the absence of any reasoned decision by the court and due to interference by the state upon judiciary by adopting a law in favor of invalidity of arbitration proceedings the state deprived the applicant of the right to have affective remedy before a national court and to obtain redress. According to all above stated, applicants are allowed to reasonably conclude that they had no remedy before a national authority in order to have their claim decided and, if appropriate, to obtain redress which amounts to a violation of Article 13 of the Convention.
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IV. 

EXPOSÉ RELATIF AUX PRESCRIPTIONS DE L'ARTICLE 35 § 1 DE LA CONVENTION 

STATEMENT RELATIVE TO ARTICLE 35 § 1 OF THE CONVENTION 
ANGABEN ZU ARTIKEL 35 ABS. 1 DER KONVENTION 
(Voir chapitre IV de la note explicative. Donner pour chaque grief, et au besoin sur une feuille séparée, les renseignements 
demandés sous les points 16 à 18 ci-après) 
(See Part IV of the Explanatory Note. If necessary, give the details mentioned below under points 16 to 18 on a separate sheet for 
each separate complaint) 
(Siehe Abschnitt IV der Erläuterungen. Angaben gemäß Ziffern 16 bis 18 sind zu jedem einzelnen Beschwerdepunkt getrennt zu 
machen; wenn erforderlich ist ein Beiblatt zu benutzen) 
Décision interne définitive (date et nature de la décision, organe - judiciaire ou autre - l'ayant rendue) 
Final decision (date, court or authority and nature of decision) 
Letzte innerstaatliche Entscheidung (Datum und Art der Entscheidung, Bezeichnung des Gerichts oder der Behörde) 
16 

18. 

Dispos(i)ez-vous d'un recours que vous n'avez pas exercé? Si oui, lequel et pour quel motif n'a-t-il pas été exercé? 

Is there or was there any other appeal or other remedy available to you which you have not used? If so, explain why 
you have not used it. 
Gab es oder gibt es ein Rechtsmittel, das der Beschwerdeführer / die Beschwerdeführerin nicht eingelegt hat? Wenn 
ja, welches Rechtsmittel wurde nicht eingelegt? Warum? 
Si nécessaire, continuer sur une feuille séparée 

Continue on a separate sheet if necessary 
Wenn erforderlich, Beiblätter einfügen 
16.1 The final decision was delivered by the Court of Cassation on April, 15, 2007, which declared void the arbitration award of March 2, 2002.

17. 

Autres décisions (énumérées dans l'ordre chronologique en indiquant, pour chaque décision, sa date, sa nature et 

l'organe - judiciaire ou autre - l'ayant rendue) 

Other decisions (list in chronological order, giving date, court or authority and nature of decision for each of them) 
Andere Entscheidungen (in zeitlicher Reihenfolge mit Angabe des Datums und der Art der Entscheidung und der 
Bezeichnung des Gerichts oder der Behörde) 
17.1 March 2, 2002  – Arbitration court, constituted on August 3, 1998. It found that it had jurisdiction and found the claim for losses filed by COHONA well founded.

17.2 April 20, 2003 – Newtown Court of First Instance dismissed State’s application and found that the arbitration decision could not be rendered void because of the contract termination.

17.3 November 5, 2003 – Newtown Court of Appeal upheld the judgment of Newport Court of First Instance, delivered on April 20, 2003.
18.1 All Available domestic remedies have been exhausted.
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V. 

EXPOSÉ DE L'OBJET DE LA REQUÊTE 

STATEMENT OF THE OBJECT OF THE APPLICATION ANGABE DES BESCHWERDEGEGENSTANDES 
(Voir chapitre V de la note explicative) 
(See Part V of the Explanatory Note) 
(Siehe Abschnitt V der Erläuterungen) 
. 
19. 

With respect to the applicant’s rights:

(1) that there has been a violation of Article 6 para. 1 (art. 6-1) as regards the applicants’ right to a fair hearing by a tribunal;

(2) that there has been a violation of Article 6 para. 1 (art. 6-1) as regards observance of the reasonable time requirement;

(3) that there has been and continues to be a breach of Article 1 of Protocol No. 1(P1-1);

(4) that there has been a breach of Article 13  (art. 13 ) as regards to the lack of the remedy before a national authority

Just satisfaction requested:

Article 41 of the European Convention provides that:

“if the court finds that there has been violation of the convention or the protocols thereto, and if the internal law of the high contracting party concerned allows only partial repatriation to be made, the court shall, if necessary, afford just satisfaction to the injured party”.

(5) The respondent State to pay the applicant, in respect of compensation for non-pecuniary and pecuniary damages, the amount of 2 000 000 Euro;

(6) The respondent State to reimburse the applicant for judicial costs, lawyer’s fees and any other direct costs, the aggregate amount of which will be specified later.
VI. AUTRES INSTANCES INTERNATIONALES TRAITANT OU AYANT TRAITÉ

L’AFFAIRE

STATEMENT CONCERNING OTHER INTERNATIONAL PROCEEDINGS

(Voir chapitre VI de la note explicative)

(See Part VI of the Explanatory Note)
20. 

No.
VII. 

PIÈCES ANNEXÉES 

LIST OF DOCUMENTS 

BEIGEFÜGTE UNTERLAGEN 
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(PAS D'ORIGINAUX, 
UNIQUEMENT DES COPIES ; 
PRIÈRE DE N'UTILISER NI AGRAFE, 
NI ADHÉSIF, NI LIEN D'AUCUNE SORTE) 
(NO ORIGINAL DOCUMENTS, 
ONLY PHOTOCOPIES, DO NOT STAPLE, TAPE OR BIND DOCUMENTS) 
(KEINE ORIGINALE, 
NUR KOPIEN ; 
DIE DOKUMENTE BITTE NICHT HEFTEN, 
KLEBEN ODER BINDEN) 
(Voir chapitre VII de la note explicative. Joindre copie de toutes les décisions mentionnées sous ch. IV et VI ci-dessus. Se procurer, au besoin, les 

copies nécessaires, et, en cas d'impossibilité, expliquer pourquoi celles-ci ne peuvent pas être obtenues. Ces documents ne vous seront pas 

retournés.) 

(See Part VII of the Explanatory Note. Include copies of all decisions referred to in Parts IV and VI above. If you do not have copies, you should 
obtain them. If you cannot obtain them, explain why not. No documents will be returned to you.) 
(Siehe Abschnitt VII der Erläuterungen. Kopien aller unter Ziffern IV und VI genannten Entscheidungen sind beizufügen. Es obliegt dem 
Beschwerdeführer / der Beschwerdeführerin, die Kopien zu beschaffen oder die Hinderungsgründe anzugeben. Unterlagen werden Ihnen nicht 
zurückgesandt.) 
21. 

a) Constitution of Smokeland of 1993, (art. 77, par. 1; art. 93, par.4; 107, par.2)

b) European Convention of Human Rights, ratified by Smokeland on June1, 1987 and additional Protocols
c) Code of Civil Procedure (art.895; art. 896; art 897)

d) Law no. 007/1993 on the termination of preferential contracts concluded under previous Government (1985-1983), art 2, par. 5

e) Law no. 1974/2004 on the compulsory participation of the State in the private undertakings and the redemption of shares
f) Legislative Decree no. D-73/1989 on ratifying contract between Smokeland and Mr. Blond, art. 19

g) Government Decision on anti-smoking policy from December 1, 1991

h) Government Decision on termination of the Contract of Investment, of July 10, 1989 between Smokeland and Mr. Blond, from October 4, 1993

i) Arbitration court award of March 2, 2002

j) Newtown Court of First Instance judgment of April 20, 2003

k) Newtown Court of Appeal judgment, of November 5, 2003
l) Court of Cassation Decision of April 15, 2007
m) Contract of Investment, of July 10, 1989 between Smokeland and Mr. Blond

n) Decision on COHOMA Tabacco incorporation 

o) Contract on transferring the rights and obligations from Mr. Blond to COHOMA Tabacco 

p) Statutory document of COHOMA Tabacco
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DÉCLARATION ET SIGNATURE 
DECLARATION AND SIGNATURE 
ERKLÄRUNG UND UNTERSCHRIFT 
(Voir chapitre VIII de la note explicative) 
(See Part VIII of the Explanatory Note) 
(Siehe Abschnitt VIII der Erläuterungen) 
Je déclare en toute conscience et loyauté que les renseignements qui figurent sur la présente formule de requête sont 
exacts. 
I hereby declare that, to the best of my knowledge and belief, the information I have given in the present application 
form is correct. 
Ich erkläre nach bestem Wissen und Gewissen, dass die von mir im vorliegenden Beschwerdeformular gemachten 
Angaben richtig sind. 
VII. 

Lieu / Place / Ort ....................................................................................... 
Date / Date / Datum ................................................................................... 
(Signature du / de la requérant(e) ou du / de la représentant(e)) 

(Signature of the applicant or of the representative) (Unterschrift des Beschwerdeführers / der Beschwerdeführerin 
oder des Bevollmächtigten / der Bevollmächtigten) 
